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Aabon  S.  Swartz,  p.  J. ;  John  Faber  Miller^  J. 
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Ellis  L.  Orvis,  P.  J. 
50th— -Butler  County. 

Aaron  E.  Reiser,  P.  J. 
5l8t — Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
52d — ^Lehanon  County. 

Charles  V.  Henry,  P.  J. 
53d — ^Lawrence  County. 

WiLUAM  E.  Porter,  P.  J. 
54th — Jefferson  County. 

John  W.  Reed,  P.  J. 
56th — Potter  County. 

Albert  S.  Heck,  P.  J. 
66th — Carhon  County. 

Laird  H.  Barber,  P.  J. 
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1885.  June  3,  P.  L.  71.     Tax  Sales.    Weaver  v.  Mead- 

ville  Lumber  Manfg.  Co.,  167. 
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xxxiv  ACTS  OP  ASSEMBLY  CONSTRUED. 

1887.  May  6,  P.  L.  79,     Collateral  Inheritance  Tax. 

Gelm's  Estate,  228. 
1887.  May  13,  P.  L.  108.    Liquor  Law.     Bier  v.  Myers, 

158. 
1887.     May  19,  P.  L.  128.     Criminal  Law.     Com.  v. 

Exler,  423. 
1887.  May  19,  P.  L.  130.     Theatres.     Com.  v.  George, 

412. 
1887.  May  23,  P.  L.  158.     Evidence.     Dougal  v.  Woods, 

172. 
1891.  May  16,  P.  L.  69.     Municipal  Liens.    Tiegel  v. 

Love,  149. 
1893.  April  6,  P.  L.  7.     Beneficial  Associations.     Shu- 
mega  V.  First  Catholic  Slovak  Union,  126. 
1897.  June  4,  P.  L.  121.     Boroughs.     Mechanicsburg 

Boro.  V.  Gray,  95. 
1901.  May  8,  P.  L.  142.     Municipal  Liens.    Tiegel  v. 

Love,  149. 
1901.  June  4,  P.  L.  431.     Mechanic's  Liens.     Haney  v. 

Moorehead,  187;  Curti  v.  Hartrick,  447;  Ben- 
nett Lumber  &  Manfg.  Co.  v.  Hartrick,  456; 

Weitzel  v.  Zane,  478. 
1905.  April  17,  P.  L.  170.     District  Attorneys.     Craig 

V.  Lininger,  339. 
1905.  April  22,  P.  L.  258.     Collateral  Inheritance  Tax. 

Gelm^s  Estate,  228. 
1905.  May  2,  P.  L.  352.     Guarding  Machinery.     Brenne- 

man  v.  P.  H.  Glatfelter  Co.,  64. 
1907.  May  8,  P.  L.  192.     Banks  and  Banking.     Com.  v. 

Tradesmen's  Trust  Co.,  137. 
1909.  April  27,  P.  L.  194.     Municipal  Liens.     Punxsu- 

tawney  Boro.  v.  Nordstrom,  253. 
1909.  May  8,  P.  L.  470.    Pure  Drugs.     Com.  v.  Sweeney, 

367. 
1909.  May    11,    P.    L.    506.     Road    Law.    Allegheny 

County  Commissioners'  Case,  591. 
1911.  March  15,  P.  L.  20.     Criminal  Law.     Com.  v. 

Melinkoff,  238. 
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1911.  May  5,  P.  L.  130.  Building  and  Loan  Associa- 
tions.   Leeds  v.  Perpetual  B.  &  L.  Assn.,  542. 

1911.  May  5,  P.  L.  189.  Appeals.  Keown  v.  Bunton, 
220. 

1911.  May  18,  P.  L.  309.  School  Code.  Jones  v.  Boul- 
ter, 73. 

1911.  May  31,  P.  L.  468.  Municipal  Liens.  Punxsu- 
tawney  Boro.  v.  Nordstrom,  253. 

1911.  June  8,  P.  L.  711.  Foreign  Corporations.  Phila- 
delphia &  Gulf  S.  S.  Co.  V.  Pechin,  401. 

1911.  June  14,  P.  L.  942.  Township  Supervisor.  Se- 
wickley  Twp.  v.  McKelvey,  175. 

1911.  June  19,  P.  L.  1060.  Banks  and  Banking.  Com. 
V.  Bilotta,  264. 

1913.  May  14,  P.  L.  299.  Boroughs.  Dunmore  v.  Mc- 
Andrew,  58. 

1913.  May  23,  P.  L.  310.  Appeals.  Keown  v.  Bunton, 
220. 

1913.  July  12,  P.  L.  711.  Municipal  Court.  Scholtz 
V.  Crescent  L.  &  S.  Assn.,  388. 

1915.  June  3,  P.  L.  779.  Public  Service  Commission. 
W.  Va.  Pulp  &  Paper  Co.  v.  Public  Service 
Commission,  555. 
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LIST  OP  SUPERIOR  COURT  CASES  IN  WHICH  AL. 
LOCATURS  HAVE  BEEN  REFUSED,  AND 
THOSE  WHICH  HAVE  BEEN  REVIEWED  BY 
THE  SUPREME  COURT. 


REPORTED  IN  PA.  SUPERIOR  COURT  REPORTS,  VOLS. 

1-61. 


ALLOCATURS  REFUSED. 


(P6r  list  of  AllocatUFB  refused.  In  class  reported  in  Yolumes  1-60  inclusive,  see 
6-60  Pa.  Superior  Ct.  ReporU.) 


61  Pa.  S.  C.     1  Gallagher  v.  Coal  Co. 
"         "  9  Hunsicker  Estate. 

"  145  Wheelock  v.  R  R  Co. 

"  149  Tiegel  v.  Love. 

"        "  172  Dougal  V.  Woods. 

«         "  176  Township  v.  McKelyey. 

"         "  195  Pildish  V.  Rys.  Co. 

«         "  238  Com.  V.  Melincoff. 

"         •*  253  Boro.  y.  Nordstrom. 

"         "  285  Widening  of  Twelfth  St. 

«         "  412  Com.  V.  George. 

"  447  Curti  v.  Hartrick. 

"         "  456  Lumber  Co.  v.  Hartrick. 

"  469  Osterling  v.  Smith. 

"         **  490  McChesn^r  v.  Guernsey. 

**        •*  521  Clark  v.  Coal  Co. 

«         "  571  Com.  V.  Weaver. 

«        •*  588  McConnell  v.  Hall. 
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xxxviii  JUDGMENTS  SUPERIOR  COURT  AFFIRMED. 

ALLOCATURS  ALLOWED  AND  JUDGMENTS 
SUPERIOR  COURT  AFFIRMED. 

1  Pa.  S.  C.  116  Shelly  v.  Dampman.    174  Pa.  496. 

"        "  678  Commonwealth  v.  Muir.    180  Pa.  47. 

2  Pa.    **  6  Commonwealth  v.  Lloyd.    178  Pa.  308. 
"        "  20  Road  in  Otto  Township.    181  Pa.  890. 

3  Pa.   "  264  Robb  v.  Pennsylvania  Co.    186  Pa.  456. 

"        "  264  Commonwealth  v.  Zacharias.    181  Pa.  126. 

"  671  Lasher  v.  Medical  Press  Co.    203  Pa.  313. 

4  Pa.   "  46  Stevenson's  Estate.    186  Pa.  262. 

**        "  74  Commonwealth  v.  Dunham.    191  Pa.  73. 

5  Pa.  "  132  City  of  Erie  v.  Griswold.    184  Pa.  436. 

**  159  Hays  v.  Cumberland  County.    186  Pa.  109. 

"        "  281  Bonner  v.  Pittsburgh  Bridge  Co.    183  Pa.  278. 

"        "  304  Railway  Co.  v.  Venango  County.    183  Pa.  618. 

"        "  616  Edenburg  Poor  Dist.  v.  Strattanville.  138  Pa.  373. 

7  Pa.   "  112  Airey  v.  Kunkle,  190  Pa.  196. 

"        "  119  Price  V.  County  of  Lancaster.    189  Pa.  96. 

"  408  Gallagher  v.  McLean.    193  Pa.  683. 

"  473  Frazer's  Assigned  Estate.    188  Pa.  415. 

"        "  491  Harrisburg  v.  Shepler.     190  Pa.  374. 

8  Pa.   "  65  Bonebrake  v.  Summers.    193  Pa.  22. 

"  164  Reiter  v.  McJunkin.    194  Pa.  301. 

"        "  446  Thayne  v.  Traction  Co.    191  Pa.  249. 

"        "  621  Boyle's  License.    190  Pa.  677. 

"  645  Deposit  Co.  v.  Mellon.    196  Pa.  176. 

9  Pa.   "  33  Borough  of  Jeannette  v.  Roehm.    197  Pa.  230. 
"        "  527  Commonwealth  v.  Gibbons.    200  Pa.  430. 

"        "  604  In  re  Orney  Street    194  Pa.  426. 

10  Pa.    "  66  Commonwealth  v.  Light    195  Pa.  220. 

u        u  117  Worthington  v.  Railway  Co.    195  Pa.  211. 

*<        "  132  Irving  v.  Borough  of  Media.    194  Pa.  648. 

"  211  Little  v.  Fairchild.    195  Pa.  614. 

"        "  227  Brownback  v.  Boro.  of  North  Wales.    194  Pa.  609. 

"  240  KeUer  v.  Railroad  Co.    196  Pa.  67. 

"        "  413  Canal  Co.  v.  Street  Railway  Co.    203  Pa.  282. 

"        "  507  Commonwealth  v.  Clark.    195  Pa.  634. 

11  Pa.   "  243  Silliman  v.  Whitmer.    196  Pa.  363. 

12  Pa.   "  412  Weed  v.  Cummings.    198  Pa.  442. 

13  Pa.    "  358  Commonwealth  v.  Smith.    200  Pa.  363. 
"        "  492  Sutton's  Estate.    200  Pa.  168. 

«        "  663  Roos  V.  Railroad  Co.    199  Pa.  378. 

14  Pa.   "  •      79  Wallace  v.  Camp.    200  Pa.  220. 
"        "  107  Bristol  v.  Mills  (quashed  at  bar). 
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14  Pa.  S.  C.  207  New  Brighton  Boro.  v.  Biddell.    201  Pa.  96. 

**        "  221  McCann  v.  Commonwealth.    1«8  Pa.  509. 

"        ^  264  Conmion wealth  y.  DiSenbacher  (non  pros.)* 

"        "  809  Clark  v.  Cook.    197  Pa.  643. 

«        "  473  Harrisburg  v.  McPherran.    200  Pa.  343. 

"  496  Harrisburg  v.  Funk.    200  Pa.  348. 

"        "  683  Commonwealth  v.  Keary.    198  Pa.  600. 

16  Pa.    "  111  McNally  v.  Life  Insurance  Co.    199  Pa.  481. 

'*  222  Beso  v.  Building  Assn.    201  Pa.  365. 

"  260  Township  of  Coal.    200  Pa.  362. 

"        "  310  New  Hope  Boro.  v.  Telegraph  Co.    202  Pa.  63. 

"  344  Taylor  Boro.  v.  Telegraph  Co.    202  Pa.  683. 

17  Pa.   "  256  States  v.  Bank.    203  Pa.  69. 

"  331  Philadelphia  v.  Brabender.    201  Pa.  674. 

"        "  669  Gillespie  v.  Railroad  Co.    204  Pa.  107. 

18  Pa.   "  341  Pantall  v.  Coal  &  Iron  Co.    204  Pa.  158. 
"        "  398  Franklin  v.  Hancock.    204  Pa.  110. 

"        "  414  Commonwealth  v.  Kevin.    202  Pa.  23. 

"  588  Harrison's  Estate.    202  Pa.  331. 

19  Pa.   "  13  Jacobs  v.  Railroad  Co.    208  Pa.  535. 
"        "  212  Schrader  v.  Beatty.    206  Pa.  184. 

"        "  365  Custer  v.  Railroad  Co.    206  Pa.  529. 

20  Pa.    "  36  Perrine  v.  Kohr.    205  Pa.  602. 
"        "  110  Rose  V.  County.    204  Pa.  872. 

"        "  296  Mitchell  v.  Spalding.    206  Pa.  220. 

"  301  Spalding  v.  Bullock.    206  Pa.  224. 

"        *'  654  Galbraith  v.  Rutter  (non  pros.). 

21  Pa.    "  68  Plains  Township's  Appeal.    206  Pa.  656. 
"        "  438  Borough  v.  Telegraph  Co.  (non  pros.). 

22  Pa.    "  162  Carter  v.  Turnpike  Co.    208  Pa.  566. 

"        "  348  Conunonwealth  v.  Schmunk.    207  Pa.  544. 

23  Pa.   "  73  Moore  v.  Moore  (non  pros.). 

"        "  261  Gordon  v.  Gordon.    208  Pa.  186.' 

"        "  636  Pizri  V.  Nardello.    209  Pa.  1. 

"  687  Lea  v.  Jones,   209  Pa.  22. 

"        "  591  Philadelphia  v,  Johnson.    208  Pa.  646.       . 

"        "  600  Forst's  License.    208  Pa.  678. 

24  Pa.   "  96  Telephone  Co.  V.  Hoover.    209  Pa.  665. 
"        "  105  Pfouts  V.  Telephone  Co.  (non  pros.). 

"        "  164  Seibel  v.  Insurance  Co.    212  Pa.  604. 

«        "  847  Kraemer  v.  Voneida.    213  Pa.  74. 

"        "  671  Commonwealth  v.  Andrews.    211  Pa.  110. 

25  Pa.   "  14  Hads  v.  Tieman.    213  Pa.  44. 

«        "  146  Cowles  V.  Bonding  Co.    212  Pa.  366. 

«        "  269  Com.  ex  rel.  Miller  v.  Brown.    210  Pa.  29. 
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25  Pa.  a  a  386  Rumsey  v.  Shaw.    212  Pa.  576. 

"  «  507  DeHaven's  Estate.    215  Pa.  549. 

26  Pa.  "        m  Belts  v.  City  of  Pittsburgh.    211  Pa.  561. 
"  "        99  Normal  School  Land.    213  Pa.  244. 

"  *"  149  Commonwealth  v.  Trust  Co.    211  Pa.  51. 

27  Pa.  "  175  Commonwealth  v.  Fisher.    213  Pa.  48. 

**  **  279  Commonwealth  v.  Caulfield.    211  Pa.  644. 

"  "  405  Nissley  v.  County.    215  Pa.  562. 

"  "  481  Robinson  v.  Borough.    215  Pa.  375. 

"  "  485  AUentown  v.  Wagner.    214  Pa.  210. 

28  Pa.  "  177  Sehofield  V.  Turner.   213  Pa.  548. 
«  «  884  Matthew's  License.    213  Pa  269. 

"  "  421  City  V.  Institute  for  Blind.    214  Pa.  138. 

29  Pa.  "        60  Lehman  v.  Lehman.    215  Pa.  844. 
**  **       69  Bank  v.  Fuel  Co.    214  Pa.  115. 

"  "  294  Commonwealth  v.  Vetterlein.    214  Pa.  21. 

"  "  350  Lenhart  v.  County.    216  Pa.  25. 

"  "  387  Beeman  v.  Shield.    215  Pa.  627. 

"  "  409  Commonwealth  v.  Cover.    215  Pa.  556. 

30  Pa.  "  1  Conmaonwealth  v.  Shaleen.    215  Pa.  595. 
"  "        61  Commonwealth  v.  Clymer.    217  Pa.  302. 
"  "  321  Commonwealth  v.  Shoener.    216  Pa.  71. 
"  "  631  Commonwealth  v.  Densten.    217  Pa.  423. 

31  Pa.  **  286  Waltx  v.  Railroad  Co.    216  Pa.  165. 
"  ''  516  Kurtz  V.  CampbeU.    218  Pa.  524. 

"  "  530  Harrisburg  v.  Gas  Co.    219  Pa.  76. 

"  "  571  Follett  V.  Butier  County.    219  Pa.  509. 

"  **  620  Roger's  Estate.    218  Pa.  431. 

"  "  638  Graffius  Run.    218  Pa.  632. 

32  Pa.  "  210  Pittsburgh's  Petition.    217  Pa.  227. 

"  "  241  Conmaonwealth  v.  Valverdi.    218  Pa.  7. 

"  "  538  Laukhuff's  Estate.    218  Pa.  585. 

33  Pa.  "  1*  Moss  v.  Street  Ry.  Co.    218  Pa.  601. 

*^  151  Com.  V.  Emmer.    221  Pa.  298. 

*'  "  594  Com.  V.  Flower.    220  Pa.  401. 

34  Pa.  "  431  Com.  V.  Black.    223  Pa.  74. 

"  «  436  Maisch  v.  The  Order.    223  Pa.  109. 

"  "  438  Davis  v.  Pipe  Lines.    223  Pa.  56. 

"  "  410  Com.,  ex  rel.,  v.  Bowman. 

«  "  586  Day  v.  P.  R.  R.  Co.    224  Pa.  193. 

35  Pa.  "  602  Overseers  v.  The  County.    222  Pa.  268. 

36  Pa.  "  266  Gingrich's  Estate.    226  Pa.  9. 

«  «  302  County  v.  Township.    222  Pa.  350. 

87  Pa.  "        19  Com.  V.  McDermott    224  Pa.  362. 

**  **        70  Gibson  v.  Railroad.    226  Pa.  198. 
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87  Pa.  S.  G.  151  Borough  of  Sharon  Hill  Taxes.    224  Pa.  65. 

"        "  190  City  V.  Ritchie.    226  Pa.  611. 

"  625  Liking's  Appeal.    223  Pa.  466. 

"  636  Likins's  Appeal    223  Pa.  468. 
38Pa.   "         3  Mullen  v.  Gas  Co.    229  Pa.  64. 

"  69  Greismer  v.  Hill.    226  Pa.  645. 

"  201  Com.  V.  Burford.    226  Pa.  93. 

"  483  School  Dist.  v.  Montgomery.    227  Pa.  370. 

"        "  562  Com.  V.  Short    228  Pa.  279. 

"  603  Borough  v.  Telegraph  Co.    227  Pa.  884. 

39  Pa.   **  34  Whitlock  Liquor  License  (discontinued). 

"  323  Long's  Estate.    228  Pa.  694. 

•*        "  411  Commonwealth  v.  McComb.    227  Pa.  377. 

"  464  Commonwealth  v.  Herr.    229  Pa.  132. 

"  468  Rockwell  v.  County.    228  Pa.  430. 

"  488  Powell  V.  Scranton.    227  Pa.  604. 

40  Pa.   *'  157  Commonwealth  v.  Ensign.    228  Pa.  400. 
"        "  486  Commonwealth  v.  Snyder.    227  Pa.  346. 

"        "  Mr  Commonwealth  v.  Shumaker.    227  Pa.  347. 

42  Pa.   "  1  Estate  Co.  v.  Henderson.    231  Pa.  82. 

"  115  Com.  V.  Bolger.    229  Pa.  697. 

"  337  Com.  V.  Richardson.    229  Pa.  609. 

"        "  347  Com.  V.  Cameron.    229  Pa.  692. 

**        "  372  Opening  Second  St.    230  Pa.  491. 

"        "  443  Wise  v.  Martin.    232  Pa.  169. 

43  Pa.   "  40  Wright  v.  Express  Co.    230  Pa.  635. 

"        "  63  Davidson  v.  Express  Co.    230  Pa.  636. 

"        "  276  Blackburn  v.  Express  Co.    230  Pa.  635. 

"  666  Hodges  v.  McGovem.    230  Pa.  368. 

"  598  Umbel's  Election.    231  Pa.  94. 

44  Pa.   "  128  Com.  v.  Patsone.    231  Pa.  46. 

45  Pa.   "  300  Shambach  v.  Electric  Co.  232  Pa.  641. 

46  Pa.   "  172  Com.  v.  Huston.    232  Pa.  209. 

"  363  French  v.  Harding.    286  Pa.  79. 

"        "  648  Merchandise  Co.  v.  D.  &  H.  Co.    233  Pa.  681. 

47  Pa.   "  63  Herr  v.  Trust  Co.    237  Pa.  344. 

"        "  128  Garrett  v.  Turner.    235  Pa.  383. 

48  Pa.   "  32  Jamison  v.  County.    234  Pa.  621. 
"        "  111  Chartiers  Bridge.    235  Pa.  366. 

"        "  260  Com.  V.  Stone.    236  Pa.  36. 

"  369  Hoyt's  Estate.    236  Pa.  433. 

"        "  622  Russell  v.  City.    236  Pa.  660. 

49  Pa.   "  39  Goldstein  v.  HamiU.    236  Pa.  305. 
**        "  111  Snyder  v.  R.  R.  Co.    237  Pa.  620. 
^        "  406  Metzger's  Estate.    242  Pa.  68. 
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60  Pa.  S.  C.  66  Com.  v.  Pflaum.    236  Pa.  294. 

"  117  Division  of  Boro.    240  Pa.  396. 

51  Pa.    "  224  Foster's  Petition.    243  Pa,  92. 

"  277  McKeown's  Petition.    237  Pa.  628. 

"        "  666  Wolfgang  v.  Shirley.    239  Pa.  408. 

62  Pa.   "  105  Sims  v.  Yerkes.    289  Pa.  696. 
"        "  860  Christy's  Estate.    245  Pa.  529. 
"        "  412  KeUerman's  Estate.    242  Pa.  8. 

"  624  Green  v.  R.  R.  Co.    246  Pa.  86. 

"  639  Com.  V.  Crow.    246  Pa.  654. 

63  Pa.    "        16  Com.  v.  Hopkins.    214  Pa.  218. 

"        "        83  Tamarin  v.  Penna.  Co.    244  Pa.  100. 
"        "        91  Terra  Cotta  Co.  v.  Carson. 

"        "  109  Sumption  v.  Rogers.    242  Pa.  348. 

"        "  238  Trevethan  v.  R.  R.  Co.    244  Pa.  414. 

•*        "  488  Boroughs  v.  Carson.    244  Pa.  6. 

64  Pa.   "        14  Slifer's  Estate.    244  Pa.  289. 

"        "  311  Street  Ry.  Appeal.    246  Pa.  561. 
66  Pa.   "  1  Olson  v.  Rosenbloom.    247  Pa.  250. 

"        81  Holtz  V.  Heiny.    247  Pa.  259. 

"  147  Lumber  Co.  v.  Mfg.  Co.    247  Pa.  267. 

"        "  607  Taylor  v.  Transit  Co.    246  Pa.  189. 

58  Pa.   "  362  Com.  v.  Moran.    251  Pa.  477. 

"  647  Com.  V.  Brewing  Co.    262  Pa.  168. 

69  Pa.   "  225  Gallagher  v.  Stem.    260  Pa.  292. 
60 Pa.   «        78  Schelly.  Shaw. 

"        "  184  Winters  v.  Koontz. 

"        "  Penna.  Co.  v.  Saving  Co. 

"        "  169  Altoona  v.  O'Leary. 

"        "  694  Appointment  of  Viewers, 

ALLOCATURS  ALLOWED  AND  JUDGMENTS  SU- 
PERIOR COURT  REVERSED. 

1  Pa.  S.  C.   63  In  re  Melon  Street    182  Pa.  397. 

"        "  409  Traction  Co.  v.  Canal  Co.    180  Pa.  636. 

"        "  687  Ferry  Co.  v.  Bridge  Co.    179  Pa.  466. 

2  Pa.   "  265  Youghiogheny  River  Bridge.    182  Pa.  618. 

3  Pa.   "        14  Clements  v.  Philadelphia  Co.    184  Pa.  28. 
«        "  855  Allam  v.  Penna.  R.  R.  Co.    183  Pa.  174. 

4  Pa.    "  801  Commonwealth  v.  Hufnal.    185  Pa.  876. 

5  Pa.    "        46  Steere  v.  Oakley.    186  Pa.  582. 

6  Pa.   "  621  Smucker  v.  P.  R.  R.  Co.    188  Pa.  40. 
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CASES 


IN  THE 


SUPERIOR    COURT 

OF 

PENNSYLVANIA 


Gallagher,  Appellant,  v.  Silver  Brook  Coal  Co. 

statute  of  limitations — Corporations — Suspension  of  business — 
Acts  of  March  27, 17 IS,  1  Penna.  Laws  76,  and  April  25, 1860,  P.  L. 
570 — Constitutional  law. 

The  seventh  section  of  the  Act  of  April  25,  1860,  P.  L.  670, 
which  enacts  that  "the  provisions  of  the  act  passed  the  27th  of 
March,  1713,  entitled  *An  act  for  the  limitations  of  actions'  shall 
not  hereafter  extend  to  any  suit  against  any  corporation  or  hody 
politic  which  may  have  suspended  business,"  etc.,  is  entirely  over- 
thrown by  Section  21,  of  Article  III,  of  the  Constitution  of  1874, 
which  declares  that  ^'no  act  shall  prescribe  any  limitation  of  the 
time  within  which  suits  may  be  brought  against  corporations  for 
injuries  to  persons  or  property,  or  for  other  causes  different  from 
those  fixed  by  general  law  regulating  actions  against  natural  per- 
sons, and  such  acts  now  existing  are  avoided;"  and  the  Act  of 
1850  is  not  saved  by  the  second  section  of  the  schedule  of  the  Con- 
stitution which  provides  that  "all  laws  enforced  in  this  Common- 
wealth at  the  time  of  the  adoption  of  this  Constitution  not  incon- 
sistent therewith,  and  all  right,  actions,  prosecutions  and  contracts 
shall  continue  as  if  this  Constitution  had  not  been  adopted." 

Statute  of  limitations — When  the  bar  of  the  statute  begins  to 
run — Contract. 

In  an  action  by  practical  coal  miners  against  a  corporation,  to 
recover  for  services  rendered  in  cutting  coal  in  the  defendant's 
mine,  the  court  will  say  as  a  matter  of  law  that  the  statute  of 
limitations  is  a  bar  to  the  plaintiff's  claim,  where  the  evidence  shows 
the  plaintiff's  contract  was  to  cut  the  coal  for  a  price  named  and 
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Syllabus — Statement  of  Facts.  [61  Pa.  Superior  Ct 
to  load  it  for  an  additional  price  per  car,  that  the  work  was  done 
in  the  fall  of  1901,  when  it  was  stopped  on  account  of  the  flooded 
condition  of  the  property,  that  the  plaintiffs  were  thereafter  pre- 
vented from  loading  because  no  cars  were  furnished  by  the  de- 
fendant, that  the  defendant  suspended  all  work  in  1906,  that  suit 
was  not  brought  imtil  the  fall  of  1908,  and  that  plaintiffs  had  been 
paid  bi-weekly  for  the  coal  which  they  had  previously  mined. 

In  such  a  case  plaintiffs'  right  to  demand  payment  arose  within 
a  reasonable  time  after  the  coal  had  been  cut.  Such  reasonable 
time  would  be  fixed  by  the  time  they  customarily  received  pay  for 
their  labor  in  the  mines.  When  the  first  pay  day  passed  after  any 
certain  quantity  of  coal  had  been  cut,  and  no  payment  received 
that  should  have  been  made  on  account  of  the  coal  cut,  the  plain- 
tiffs* right  to  sue  was  complete. 

Argued  Dec.  9,  1914.  Appeal,  No.  202,  Oct.  T.,  1914, 
by  plaintiff,  from  order  of  C.  P.  Schuylkill  Co.,  Sept.  T., 
1908,  No.  222,  refusing  to  take  off  nonsuit  in  case  of 
George  Gallagher  and  Thomas  Shovelin  v.  Silver  Brook 
Coal  Company.  Before  EiCE,  P.  J.,  Orlady,  Head, 
Kbphaet  and  Tbexler,  JJ.    AflBrmed. 

Assumpsit  to  recover  the  contract  pri(5e  of  cutting 
twenty-five  hundred  carloads  of  coal  in  defendant's  mine 
in  the  autumn  of  1901.     Before  Koch,  J. 

At  the  trial  the  evidence  showed  that  under  plaintiffs' 
contract  with  defendant,  a  corporation,  they  were  to  re- 
ceive fifty  cents  per  car  for  cutting  coal  in  defendant's 
mine,  and  thirty-eight  cents  additional  for  loading  it 
into  defendant's  mine  cars.  They  started  work  under 
the  contract  and  were  paid  biweekly  from  time  to  time. 
The  coal  for  which  suit  was  brought  was  cut  in  1901, 
but  owing  to  the  flooded  condition  of  the.  mine,  was  not 
loaded  into  cars,  and  thereafter  the  defendant  furnished 
no  cars.  All  operations  in  the  mine  were  suspended  in 
1906,  and  were  not  thereafter  renewed.  The  defendant 
pleaded  the  statute  of  limitations.  The  court  entered 
a  compulsory  nonsuit  which  it  subsequently  refused  to 
take  off. 
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Error  assigned  was  refusal  to  take  off  nonsnit. 

J.  O.  Ulrichy  with  him  O.  F.  Brumm,  for  appellants. — 
The  statute  begins  to  run  against  a  party  to  a  contract 
when  his  right  of  action  accrues,  that  is,  when  the  con- 
tract is  broken  by  the  other  party  but  not  before  that 
time :  Overton  v.  Tracy,  14  S.  &  R.  311 ;  Second  Avenue, 
7  Pa.  Superior  Ct.  55;  Van  Horn  v.  Scott,  28  Pa.  316; 
Johnson  v.  Rutherford,  10  Pa.  455;  R^inkin  v.  Wood- 
worth,  3  P.  &  W.  48;  Patterson  v.  Colmer,  6  Atl.  753; 
Barnes  v.  Ryan,  21  N.  Y.  Supp.  127. 

In  the  case  at  bar  no  time  was  fixed  for  loading  the 
coal  mined  and  the  contract  was  not  completed  until  it 
was  loaded  when  the  plaintiffs  would  have  been  entitled 
to  eighty-eight  cents  per  car ;  the  defendant  either  com- 
pleted the  contract  or  refused  to  complete  it  when  it 
made  it  impossible  to  permit  the  plaintiffs  to  load  the 
coal  which  they  mined  and  the  statute  began  to  run  at 
that  time  which  was  in  December,  1907 :  Cook  v.  Car- 
penter, 212  Pa.  165;  Tonkin  v.  Baum,  114  Pa.  414;  Van 
Horn  V.  Scott,  28  Pa.  316;  Seiple  v.  Cumberland  Val., 
Etc.,  R.  R.  Co.,  129  Pa.  425. 

if.  J.  Graeffy  with  him  Qeo.  M.  Roads,  for  appellee. 

Opinion  by  Kephart,  J.,  October  11, 1915 : 
The  plaintiffs  brought  suit  on  August  17,  1908,  to  re- 
cover from  the  defendant  company  for  coal  they  had 
mined  for  it  prior  to  May,  1902.  With  other  pleas,  that 
of  the  statute  of  limitations  was  filed,  and  on  the  trial 
the  court  on  motion  of  defendant,  entered  a  compulsory 
nonsuit,  which  it  subsequently  refused  to  lift. 
•  Several  questions  of  law  and  fact  were  involved  at  the 
trial,  but  the  courts  entry  of  judgment  of  nonsuit  is 
largely  based  on  the  construction  placed  on  the  evidence 
in  regard  to  the  statute  of  limitations.  It  is  urged  that 
Section  7  of  the  Act  of  April  25, 1850,  P.  L.  570,  which  is 
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as  follows:  "The  provisions  of  the  act  passed  the  27th 
of  March,  1713,  entitled  *An  Act  for  the  Limitations  of 
Actions'  shall  not  hereafter  extend  to  any  suit  against 
any  corporation  or  body  politic  which  may  have  sus- 
pended business,  or  made  any  transfer  or  assignment  in 
trust  for  creditors,  or  who  may  have  at  the  time  and 
after  the  accruing  of  the  cause  of  action,  in  any  manner 
ceased  from  or  suspended  the  ordinary  business  for 
which  said  corporation  was  created"  prevents  the  use  of 
the  plea  of  the  statute  of  limitations,  as  it  is  directly 
shown  by  the  record  that  while  the  coal  was  all  mined 
by  the  plaintiffs  prior  to  May,  1902,  the  defendants 
ceased  all  operations,  at  the  colliery  where  the  plaintiffs 
performed  their  labor,  in  1906,  at  which  time  the  statute 
was  not  a  bar,  ^nd  by  the  terms  of  the  act  it  could  not  be 
successfully  pleaded  in  this  case. 

Standing  alone  this  act  would  prevent  a  recovery,  but 
its  efficacy  as  such  bar  is  entirely  overthrown  by  Section 
21,  of  Article  III,  of  the  Constitution  of  1874,  which  de- 
clares as  follows,  inter  alia,  "No  act  shall  prescribe  any 
limitations  of  time  within  which  suits  may  be  brought 
against  corporations  for  injuries  to  persons  or  property, 
or  for  other  causes,  different  from  those  fixed  by  general 
laws  regulating  actions  against  natural  persons,  and 
such  acts  now  existing  are  avoided." 

This  section  was  under  consideration  by  the  Supreme 
Court  in  Re  Grape  Street,  103  Pa.  121,  decided  in  1883, 
in  which  it  is  said :  "An  attempt  has  been  made  to  limit 
the  effect  of  this  provision  by  confining  it  to  such  suits 
or  actions  as  are  mentioned  in  the  limitation  act  of 
March  27,  1713.  But  for  this  there  is  no  warrant.  It 
will  be  seen  by  consulting  the  first  part  of  the  section 
cited,  that  it  is  general ;  operative  alike  on  natural  and 
artificial  persons,  and  the  second  is  evidently  designed 
to  accord  with  the  first;  the  intention  is  to  prevent  dis- 
criminations between  these  two  classes  of  persons,  and  to 
put  them  on  an  equality  in  courts  of  justice.  So,  to  pre- 
vent mistake,  this,  like  the  previous  part  of  the  section, 
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uses  language  that  is  as  general  and  all-embracing  as 
possible.  There  are  to  be  no  limitations  of  time,  in  suits 
against  corporations,  for  injuries  to  persons  or  prop- 
erty, or  for  ^other  causes,'  different  from  those  which 
govern  suits  of  private  persons."  This  interpretation 
has  been  adopted  as  the  proper  one  by  the  courts  since 
that  time,  and  upheld  in  Seipel  v.  Cumberland  Val.,  Etc., 
Railroad  Co.,  129  Pa.  425;  Grugan  v.  Philadelphia,  158 
Pa.  337;  Bachman  v.  Philadelphia  &  Reading  Railroad, 
185  Pa.  95;  Butler  St.,  25  Pa.  Superior  Ct.  357. 

The  appellant  urges  that  the  force  of  the  Act  of  1850 
is  preserved  by  virtue  of  the  second  section  of  the  sched- 
ule to  the  Constitution,  viz :  "All  laws  in  force  in  this 
Commonwealth  at  the  time  of  the  adoption  of  this  Con- 
stitution not  inconsistent  therewith,  and  all  right, 
actions,  prosecutions  and  contracts  shall  continue  as  if 
this  Constitution  had  not  been  adopted.'^  The  manifest 
purpose  of  the  constitutional  provision  was  to  avoid  dis- 
crimination between  corporations  and  individuals  and 
against  corporations  so  far  as  statutes  of  limitations 
were  concerned.  The  conclusion  reached  by  the  trial 
judge  on  this  branch  of  the  case  was  fully  sustained  by 
the  authorities  cited. 

The  other  question  raised  is:  When  did  the  statute 
of  limitations  begin  to  run  in  this  case?  Such  statutes 
are  universally  regarded  with  favor  as  statutes  of  re- 
pose, and  are  to  be  liberally  construed  with  reference  to 
their  object  and  purpose.  It  begins  to  run  from  the 
time  when  the  plaintiffs'  cause  of  action  accrues,  and  the 
diflSculty  in  such  a  case  as  is  here  presented  lies  in  de- 
termining when  the  cause  of  action  is  to  be  deemed  as 
having  accrued. 

The  right  of  action  on  a  claim  depending  on  a  con- 
tingency or  condition,  does  not  accrue  until  the  hap- 
pening of  the  contingency  or  the  fulfillment  of  the  con- 
ditions, and  the  statute  does  not  begin  to  run  until  then. 
Where,  however,  it  is  the  right  or  duty  of  the  claimant 
to  comply  with  certain  conditions  in  order  to  render  his 
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right  of  action  absolute^  or  where  the  performance  of  the 
condition  is  within  his  power,  such  performance  must 
be  accomplished  within  a  reasonable  time  and  the  stat- 
ute will  begin  to  run,  not  from  the  time  of  actual  per- 
formance, but  from  the  time  when  it  was  reasonably 
practicable:  19  A.  &'  Eng.  of  L.,  Line  of  Actions;  Cook 
V.  Carpenter,  212  Pa.  165.  And  whether  a  claim  is 
barred  by  a  statute  of  limitations  applicable  to  it,  is  or- 
dinarily for  the  jury,  upon  the  evidence  under  instruc- 
tions from  the  court :  Seipel  v.  Cumberland  Val.,  Etc., 
Railroad,  129  Pa.  425;  Van  Horn  v.  Scott,  28  Pa.  316; 
25  Cyc.  1079. 

In  Tonkin  v.  Baum,  114  Pa.  414,  it  is  stated:  The 
contract  as  proved  was  a  conditional  one.  The  defend- 
ant was  to  pay  when  he  sold  the  timber  and  got  the  mon- 
ey. The  timber  was  settled  for  on  June  4,  1880,  until 
that  time  the  plaintiff  could  not  have  sued  upon  the 
promise:  27  Cyc.  1082, 1274. 

The  plaintiffs  were  practical  coal  miners  and  made  a 
contract  to  mine  coal  and  load  it  on  cars  to  be  furnished 
by  the  defendant  in  its  mine,  at  a  stipulated  price  for 
mining  the  coal,  and  an  additional  price  for  loading  it 
on  the  cars.  It  does  not  clearly  appear  when  they  began 
work,  but  it  is  shown  that  they  stopped  working  in  the 
fall  of  1901,  on  account  of  the  flooded  condition  of  the 
property,  at  which  time  there  was  in  the  mine  about 
2,500  car  loads  of  coal  which  they  had  mined,  but  they 
were  prevented  from  loading  because  no  cars  were 
furnished  by  the  defendant.  The  situation  remained  un- 
changed until  in  1906,  when  all  work  was  suspended, 
and  the  breaker,  trestles  and  rails  were  removed  by  the 
defendant  company.  That  the  plaintiffs  had  a  right  of 
action  independent  of  whether  or  not  the  coal  was  loaded 
on  the  cars,  is  evidenced  by  the  fact  that  a  fixed  price 
was  made  for  the  coal  cut  and  an  additional  price  for 
coal  loaded.  It  was  not  necessary  for  plaintiffs  to  await 
defendant's  convenience  as  to  furnishing  cars  or  put- 
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ting  the  mine  in  condition  to  run  before  they  could  de- 
mand payment  for  the  coal  cut. 

Plaintiffs'  right  to  demand  payment  arose  within  a 
reasonable  time  after  the  coal  had  been  cut.  Such  rea- 
sonable time  would  be  fixed  by  the  time  they  customarily 
received  pay  for  their  labor  in  the  mines.  When  the  first 
pay  day  passed  after  any  certain  quantity  of  coal  had 
been  cut  and  no  payment  received  that  should  have  been 
made  on  account  of  the  coal  cut,  the  plaintiff's  right  to 
sue  was  complete.  When  the  defendant  ceased  to  fur- 
nish cars  on  which  to  load  the  coal,  this  was  an  unequiv- 
ocal breach  of  contract,  and  had  this  been  an  entire  con- 
tract, it  would  have  permitted  an  immediate  right  of 
action  for  the  coal  cut.  Without  this,  however,  and  in 
the  enforcement  of  the  contract  as  we  view  it,  the  plain- 
tiff had  a  right  to  be  paid  for  the  coal  within  a  reasonable 
time  after  it  was  cut,  and  to  enforce  that  right  by  suit. 
It  is  definitely  fixed  that  they  stopped  working  in  the 
fall  of  1901.  Without  discussing  how  long  before  that 
the  right  accrued,  to  sue  for  the  coal  cut,  this  would  un- 
questionably fix  the  time  when  the  statute  of  limitations 
began  to  run  and  being  without  the  statutory  i)eriod  the 
court  did  not  err  in  directing  a  compulsory  nonsuit. 

The  judgment  is  affirmed. 

Dissenting  Opinion  by  Orlady,  J.,  Oct.  11, 1915  : 
I  dissent  from  the  conclusion  reached  by  the  majority 
of  the  court,  for  the  following  reasons : 

A  jury  could  properly  find  from  the  undisputed  evi- 
dence in  the  case,  that  the  suspension  of  the  mine  was  a 
condition  over  which  the  plaintiffs  did  not  have  control, 
and  under  the  undisputed  facts  they  stood  ready  to  load 
the  coal  into  cars  as  soon  as  they  would  be  furnished. 
They  could  not  anticipate  the  action  of  the  defendants  in 
either  proceeding  with  the  work,  or  in  dismantling  the 
colliery,  and  the  first  affirmative  notice  to  bind  them 
was  when  the  plant  was  wrecked.  The  defendants  could 
have  relieved  all  doubt  of  this  situation  at  any  time  by 
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giving  proper  notice,  and  thus  fix  a  definite  time  when 
the  statute  of  limitations  would  begin  to  run.  There  is 
no  undisputed  fact  in  this  record  to  warrant  the  court 
in  fixing  a  particular  date,  and  the  neglect  of  the  defend- 
ants to  do  so  should  not  be  made  to  work  a  satisfaction 
of  these  labor  claims.  It  must  be  conceded  that  the  per- 
formance of  the  contract  was  suspended  through  no 
fault  of  the  workmen,  and  there  are  other  facts  in  dis- 
pute and  conflicting  inferences  to  be  drawn  from  them, 
to  determine  the  good  faith  of  the  defendant's  delay  in 
not  proceeding  with  the  operation  of  the  mine. 

Where  a  party's  right  of  action  depends  upon  the  hap- 
pening of  a  certain  event  in  the  future,  the  cause  of 
action  accrues,  and  the  statute  begins  to  run  only  from 
the  time  when  the  event  happens;  and  when  the  hap- 
pening of  the  event  is  within  the  control  of  the  defend- 
ant, as  in  this  case,  he  should  be  required  to  establish 
the  time  of  that  event  by  clear  testimony. 

I  feel  that  the  running  of  the  statute  was  suspended 
until  the  dismantling  of  the  colliery  or  within  a  reason- 
able time  thereafter.  What  is  a  reasonable  time  in  such 
a  case  cannot  be  determined  according  to  any  precise 
rule,  but  depends  upon  the  particular  circumstances  in- 
volved. 

Where  there  are  several  breaches  of  a  continuing  con- 
tract, it  is  not  required  by  the  law  to  treat  the  con- 
tract as  abandoned  at  the  first  breach  or  at  any  par- 
ticular breach,  and  where  several  breaches  amount  to 
a  total  failure  of  performance,  an  action  may  be  sus- 
tained on  the  theory  that  the  statute  does  not  begin  to 
run  until  such  time  as  the  claimant  elects  to  rely  no 
longer  on  performance  by  the  promisor. 

I  feel  that  the  case  should  have  been  submitted  to  a 
jury,  under  proper  instructions,  and  w^ould  reverse  the 
judgment,  with  a  procedendo. 
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9,  (1915).]  Syllabus— Statement  of  Facts. 

Hunsicker's  Estate. 

Will — Charge  on  land — Funeral  expenses  and  nursing — Testa- 
tor^s  widow — Sale  of  land — Jurisdiction  of  Orphans'  Court — Act 
of  Feb,  2i,  18SJf,  P.  L,  70. 

Where  a  testator  by  his  will  gives  a  small  piece  of  land  to  his 
wife  for  life  and  directs  that  the  funeral  expenses  and  two  tomb- 
stones for  himself  and  his  wife  shall  **be  paid  from  the  whole 
estate,"  and  that  nursing  and  care  if  required  for  himself  and  his 
wife  should  also  be  paid,  a  son  of  the  testator  who,  in  the  absence 
of  personal  property,  has  paid  for  the  funeral  exx)enses  and  the 
tombstone  of  the  widow,  and  wife  of  the  son  who  nursed  the  wid- 
ow, may  after  the  death  of  the  widow  petition  the  Orphans'  Court 
under  the  Act  of  February  24,  1834,  Section  59,  P.  L.  70,  to  sell 
the  land,  and  the  Orphans'  Court  has  jurisdiction  to  decree  such 
sale  upon  the  ground  that  the  expenses  in  question  were  charged 
upon  the  land  by  the  testator's  will,  and  should  be  paid  out  of  the 
proceeds  of  the  sale. 

Argued  Dec.  9,  1914.  Appeal,  No.  209,  Oct.  T.,  1914, 
by  John  Hunsicker,  from  decree  of  O.  C.  Schuylkill  Co., 
Sept.  T.,  1913,  No.  10,  distributing  proceeds  of  sale  of 
real  estate  in  Estate  of  Jacob  Hunsicker,  deceased.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Kbphabt  and  Tbexler, 
JJ.     Affirmed. 

Petition  for  the  sale  of  real  estate  to  pay  legacies 
charged  on  land. 

From  the  record  it  appeared  that  the  petition  was  filed 
by  Jacob  Hunsicker  the  younger,  the  son  of  the  decedent, 
and  his  wife,  Elvina.  Jacob  Hunsicker  claimed  that  he 
had  paid  out  |100  for  the  funeral  expenses  of  his  mother 
and  f40  for  a  tombstone  for  her.  Elvina  Hunsicker 
claimed  that  she  had  nursed  her  mother-in-law  for  many 
years,  and  that  she  was  entitled  for  such  nursing  to  re- 
cover the  sum  of  |1,392.  The  court  held  that  under  the 
terms  of  the  testator's  will  quoted  in  the  opinion  of  the 
Superior  Court  these  expenses  were  charged  upon  the 
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Assignment  of  Error — Arguments.  [61  Pa.  Superior  Ct. 
land  devised  to  the  testator's  widow  for  life  and  entered 
a  decree  directing  the  sale. 

Error  assigned  was  the  decree  of  the  court. 

J.  O.  Vlrich,  for  appellant. — The  real  estate  of  the  de- 
cedent was  not  charged  with  anything;  if  he  had  devised 
it  subject  to  the  payment  of  money  for  a  certain  purpose, 
or  to  a  certain  person  it  would  be  charged :  Fessenden's 
Est.,  170  Pa.  631;  Okeson's  App.,  59  Pa.  99;  DuvalFs 
Est.,  146  Pa.  176. 

There  must  be  a  devise  of  land  and  it  must  clearly  ap- 
pear from  the  will  that  such  devised  land  is  to  be  charged 
\^ith  a  legacy :  Wright's  App.,  12  Pa.  256. 

There  must  be  a  legatee  and  such  legacy  must  be  a 
charge  on  the  land  devised  to  become  a  lien :  Hackdorn's 
App.,  11  Pa.  88. 

A  testator  directing  that  his  just  debts  shall  be  paid, 
does  not  thereby  create  a  greater  lien  than  is  created  by 
statute  and  does  not  charge  specifically  any  portion  of 
his  estate.  This  is  the  general  principle  when  the  lega- 
cies are  not  specific :  Cryder's  App.,  11  Pa.  72. 

The  will  of  this  decedent  does  not  devise  the  land 
sought  to  be  charged;  there  is  no  devise  nor  legatee 
named,  therefore  a  compliance  with  the  simple  request 
that  nursing  shall  be  paid  by  any  person,  becomes  a  mere 
claim  against  the  estate  and  must  be  adjudicated  ac- 
cording to  law  under  the  circumstances. 

The  law  presumes  that  every  legacy  is  intended  to  be 
a  clear  gratuity :  Ziegler  v.  Eckert,  6  Pa.  13. 

The  claim  of  Elvina  and  Jacob  Hunsicker  cannot  be 
construed  as  a  legacy  which  is  charged  upon  the  real 
estate  of  the  decedent  and  the  petition  should  be  dis- 
missed. 

B.  fif.  Bashore^  with  him  Morris  H.  Moyer,  xor  appeL 
lees,  cited :  Gibson's  App.,  25  Pa.  191 ;  Marcy's  Est,  22 
Pa.  140;  Brotzman's  App.,  119  Pa.  645. 
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Opinion  by  Head,  J.,  October  11, 1915 : 

Jacob  Hunsicker,  the  testator,  died  in  July,  1882.  His 
wife  survived  him  until  1912,  and  then  died  at  the  ad- 
vanced age  of  ninety-eight  years.  In  his  will  the  testa- 
tor gave  to  his  said  wife,  for  and  during  the  term  of  her 
life,  a  small  piece  of  land  of  about  thirty  acres,  together 
with  some  furniture  in  the  house  thereon  and  a  portion 
of  grain,  etc.  Later  on,  in  the  same  will,  he  declared : 
"Further,  the  funeral  expenses  for  me  and  my  wife 
Polly  must  be  paid  from  the  whole  estate;  also  two 
tombstones,  not  too  dear,  and  for  nursing  and  care,  if 
we,  I  and  my  wife,  may  require  such." 

We  are  not  at  liberty  to  deny  to  this  clause  its  reason- 
ably apparent  meaning  because  the  testator  did  not 
clothe  his  intention  in  the  language  of  a  skilled  lawyer. 
There  can  be  no  doubt  of  his  intent  that  the  funeral 
expenses  of  his  wife,  such  a  headstope  to  mark  her  rest- 
ing place,  should  be  provided  out  of  the  estate  he  was  to 
leave;  and  if  she  lived  so  long  or  was  so  afflicted  that 
she  would  be  unable  to  care  for  herself  and  would  re- 
quire the  nursing  and  care  of  others,  that  the  expense 
she  thus  could  necessarily  incur  was  likewise  to  be 
borne  by  his  estate. 

When  the  widow  finally  died,  at  the  advanced  age 
mentioned,  she  had  been  helpless  for  a  period  of  about 
seven  years.  During  that  time  she  had  been  nursed  and 
cared  for  by  those  who  now  claim  the  benefit  of  the 
provision  in  the  will  of  the  testator  we  have  just  cited. 
They  paid  her  funeral  expenses  amounting  to  about 
f  100,  and  provided  a  headstone  at  the  further  expense 
of  f40.00.  At  the  time  of  the  death  of  the  widow,  there 
remained  nothing  of  the  estate  left  by  the  testator  save 
the  little  tract  of  land  on  which  the  widow  had  so  long 
lived.  Those  who  had  carried  out  the  provisions  of  his 
will  filed  their  petition  in  the  Orphans^  Court  under  sec- 
tion 59  of  the  Act  of  February  24,  1834,  P.  L.  70.  That 
section  provides  that  when  a  legacy  is  charged  upon  or 
payable  out  of  real  estate,  it  shall  be  lawful  for  the 
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legatee  to  apply  to  the  Orphans'  Court,  and  that  such 
court,  after  due  notice  to  all  parties  in  interest,  may 
"make  such  decree  or  order  touching  the  payment  of  the 
legacy,  out  of  such  real  estate,  as  may  be  requisite  and 
just" 

We  are  of  opinion  that  the  land  of  the  testator  was 
charged  by  him  with  the  payment  of  the  moneys  which 
have  been  awarded  in  the  court  below  to  the  claimants. 
If  the  land  were  in  fact  charged,  then  it  is  clear  enough 
the  Orphans'  Court  had  jurisdiction,  and  indeed  exclu- 
sive jurisdiction  to  enforce  that  charge  by  a  sale  of  the 
land  if  necessary.  Such  is  the  doctrine  of  Gibson's  App., 
25  Pa.  191 ;  Marcy's  Est.,  22  Pa.  140,  and  Brotzman's 
App.,  119  Pa.  645.  In  the  case  first  cited,  the  testator, 
after  devising  certain  lands  to  his  sons,  ordered  and 
directed  that  his  daughter  Mary  should  "in  case  of  need, 
be  supported  in  a  comfortable  manner  out  of  the  pro- 
ceeds of  my  land  so  long  as  she  shall  live."  Later  on 
she  sought  the  aid  of  the  Orphans'  Court  to  enforce  the 
provision  of  the  will  quoted.  Mr.  Justice  Black,  speak- 
ing for  the  Supreme  Court,  said:  "We  have  no  doubt 
that  the  land  is  charged  with  this  burden — directly 
charged;  and  we  are  equally  clear  that  the  Orphans' 
Court  not  only  has  jurisdiction,  but  exclusive  jurisdic- 
tion of  the  subject."  In  Marcy's  Est.,  supra,  Mr.  Jus- 
tice Lewis  said :  "Where  a  legacy  is  charged  upon  real 
estate,  whether  it  be  a  specific  sum  or  such  sum  as  shall 
be  necessary  for  the  support  of  the  legatee,  the  Orphans' 
Court  has  jurisdiction,  and  may  decree  a  sale  under 
Sec.  59  of  the  Act  of  February  24,  1834."  In  Brotz- 
man's App.,  supra,  the  testator  had  provided  that  as 
long  as  his  daughter  Catherine  remained  single  and  un- 
married, she  should  have  the  free  use,  etc.,  of  certain  por- 
tions of  the  dwelling  house  and  curtilage,  and  should  be 
furnished  with  provisions,  etc.  She  afterwards  filed  a 
bill  in  equity  for  the  purpose  of  obtaining  a  decree  to 
enforce  the  charge.  The  Supreme  Court,  in  an  opinion 
by  Mr.  Justice  Paxson,  dismissed  her  bill  on  the  ground 
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that  equity  had  no  jurisdiction  for  the  reason  that  such 
jurisdiction  had  been  exclusively  given  to  the  Orphans' 
Court  by  the  Act  of  February  24,  1834.  In  opening 
the  opinion,  the  learned  justice  says:  "Under  the  will 
of  Joseph  Brotzman,  the  provisions  in  favor  of  his 
daughter,  Catherine  Brotzman,  are  charged  upon  his 
real  estate.  Similar  charges  have  been  so  held:  Gib- 
son's App.,  25  Pa.  191 ;  Buchanan  v.  Duncan,  40  Pa.  82 ; 
Steele's  App.,  47  Pa.  437." 

In  the  light  of  these  authorities,  it  cannot  be  success- 
fully denied  that  the  provisions  in  the  will  of  the  present 
testator  for  the  nursing  and  care  of  his  wife  and  the 
expenses  of  her  burial  were  made  a  charge  upon  his 
land.  If  that  be  true,  then  the  jurisdiction  of  the  Or- 
phans' Court  was  complete.  The  determination  of  this 
question  leaves  but  little  else  for  consideration.  The 
learned  court  below  has  found,  on  ample  evidence,  the 
facts  necessary  to  support  the  decree  that  was  made. 
An  earlier  and  ill-advised  sale  of  the  real  estate  under 
another  statute  was  rightfully  set  aside  and  furnished 
no  obstacle  in  the  way  of  the  true  proceeding.  The 
same  may  be  said  of  the  action  of  partition  instituted  by 
one  of  the  heirs  but  stayed,  if  not  set  aside,  for  want  of 
proper  parties.  We  may  further  remark  that  in  this 
case  the  claimants  are  not  seeking  to  recover,  on  a 
quantum  meruit,  from  the  estate  of  the  widow  to  whom 
they  furnished  the  services ;  but  are  endeavoring  to  en- 
force a  charge  upon  the  land  of  Jacob  Hunsicker  under 
the  provisions  of  his  will.  It  thus  becomes  apparent 
that  the  portion  of  the  argument  of  the  learned  counsel 
for  appellant — urging  that  because  of  the  family  rela- 
tionship, the  claimants  could  not  recover  from  the  estate 
of  the  decedent — is  inapplicable. 

The  record  contains  nothing  to  invite  or  require  fur- 
ther discussion.    The  assignments  of  error  are  overruled. 

Order  or  decree  affirmed. 
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Standard  Roller  Bearing  Co.  v.  The  Hub  Machine 
Welding  and  Contracting  Co.,  Appellant. 

Contract — Sale — Substantial  performance. 

Where  in  a  contract  for  automobile  axles  which  are  to  be  manu- 
factured by  the  seller,  the  specifications  call  for  dimensions  to  the 
fraction  of  an  inch,  and  it  appears  that  the  axles  were  to  be  used 
by  the  purchaser  with  other  automobile  parts,  literal  and  not  sub- 
stantial performance  will  be  required  of  the  seller,  except  as  to 
slight  variations  which  will  not  interfere  with  the  use  or  efficiency 
of  the  axles. 

If  in  such  a  case  the  purchaser  does  not  reject  the  axles,  which 
he  has  a  right  to  do,  he  must  pay  the  contract  price,  less  such 
deductions  as  will  pay  for  making  the  axles  useful,  or  the  price  of 
new  axles  to  take  their  place,  or  the  value  on  the  market,  if  he  has 
not  attempted  either  of  the  two  foregoing  alternatives. 

Argued  Dec.  9,  1914.  Appeal,  No.  216,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  No.  5,  Philadel- 
phia Co.,  June  T.,  1913,  No.  4544,  on  verdict  for  plain- 
tiff in  case  of  Standard  Roller  Bearing  Company  v.  The 
Hub  Machine  Welding  &  Contracting  Company.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Kephart  and  Trexler, 
JJ.     Reversed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Mar- 
tin, P.  J. 

The  court  charged  as  follows : 

The  Standard  Roller  Bearing  Company  is  plaintiff, 
and  the  Hub  Machine  Welding  and  Contracting  Com- 
pany defendant.  There  is  evidence  to  the  effect  that 
the  Hub  Machine  Welding  and  Contracting  Company 
prepared  plans  and  specifications  for  a  small  cycle  car 
they  were  to  build,  and  required  axles  in  the  construction 
of  the  car.  The  plans  were  submitted  to  Watkins  who 
represented  the  standard  company,  and  specifications 
were  prepared  for  an  axle  to  fit  the  parts  of  this  car. 
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On  the  11th  of  March,  1912,  the  defendant  wrote  a  letter 
to  plaintiff  stating  that  they  enclosed  plans  and  speci- 
fications for  the  order  to  build  ten  sets  of  axles  at  f  100.00 
apiece.  In  the  specifications  the  axles  were  described 
as  "fifty  inches  tread"  and  were  to  be  made  of  Chrome 
nickel  crucible  steel  castings. 

Watkin  testified  that  he  told  Mr.  Lare,  the  president 
of  the  Hub  Machine  Company,  that  the  fixtures,  dies  and 
tools  for  the  axles  would  cost  him  about  a  thousand 
dollars,  and  Mr.  Lare  decided  to  take  the  chance  on  hav- 
ing ten  sets  made  of  castings. 

[There  was  evidence  that  it  is  the  uniform  experience 
in  turning  out  axles  that  they  vary  a  fraction  of  an  inch, 
owing  to  the  fact  that  when  metal  is  heated  and  poured 
into  a  mould  and  cooled,  there  is  a  shrinkage  that  cannot 
be  avoided.  The  order  was  for  axles  made  of  castings.  In 
accepting  the  order  the  standard  company  were  obliged 
to  substantially  comply  with  its  terms,  and  make  axles 
that  complied  with  the  specifications  as  near  as  cir- 
cumstances would  permit.]  The  hub  company,  when 
these  axles  were  delivered,  was  required  within  a  rea- 
sonable time  to  examine  them,  and  if  they  were  not  made 
according  to  specifications,  return  them.  If  defendant 
kept  them,  they  must  pay  the  price  agreed  upon  if  the 
axles  delivered  substantially  complied  with  the  specifi- 
cations, or  pay  the  value  of  the  axles  if  they  could  have 
been  rejected  because  they  were  not  made  according  to 
the  specifications. 

Defendant  has  possession  of  the  axles.  Watkin  testi- 
fied that  deliveries  were  made  from  the  31st  of  March  to 
the  26th  of  August,  1912,  in  four  shipments ;  that  Mr. 
Lare  claimed  the  axles  were  short,  but  said  if  they  found 
they  could  use  them  they  would  go  ahead  with  the  work ; 
that  Moxley,  who  was  in  the  employ  of  the  hub  com- 
pany, knew  there  was  a  variance  in  the  length  of  the 
axles,  but  stated  that  they  could  be  used.  Watkin,  who 
claims  experience  in  the  motor  business,  expressed  the 
opinion  that  one-eighth  or  three-eighths  of  an  inch  dif- 
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ferei^ce  in  the  length  of  axles  made  no  practical  differ- 
ence in  assembling  the  axle  in  the  car,  and  that  they 
could  be  used. 

Moxley,  who  designed  the  car,  testified  that  he  did  not 
reject  the  axles  on  account  of  variation  in  length ;  that 
they  were  capable  of  being  used  in  the  cars  he  designed ; 
a  variation  of  an  eighth  of  an  inch  in  the  length  of  the 
axle  did  not  amount  to  a  thing  in  his  opinion.  [He  also 
stated  that  it  was  known  in  the  engineering  busings  to 
be  impossible  in  using  Chrome  nickel  steel  for  axles  to 
make  a  pattern  and  figure  upon  shrinkage  which  will  ab- 
solutely bring  the  actual  dimensions.] 

Machen,  the  sales  manager  of  the  standard  company, 
testified  that  axles  made  of  castings  were  cheaper  than 
those  requiring  the  preparation  of  dies;  and  that  no 
complaint  had  been  made  by  the  hub  company  as  far  as 
he  knew  about  the  axles  until  he  attempted  to  collect 
the  account. 

Porter,  a  mechanical  engineer,  testified  that  he  de- 
signed the  Mercer  racing  automobiles  and  assembled 
cars,  and  also  was  employed  by  the  Worthington  Com- 
pany. He  expressed  the  opinion  that  a  variation  of  one- 
eighth  of  an  inch  in  the  tread  is  of  no  material  difference 
in  the  front  axle,  and  would  not  interfere  with  the  use 
of  rear  axles,  although  it  might  necessitate  adjustment. 

The  plaintiff  claims  to  have  substantially  complied 
with  the  contract  to  furnish  axles  of  fifty  inches  tread  ; 
that  the  hub  company  accepted  the  axles,  retained  them, 
and  therefore  should  pay  for  them 

I  perhaps  can  illustrate  what  is  meant  by  "substantial 
compliance,"  and  "acceptance"  and  "retention."  [If 
you  order  from  a  lumber  yard  a  load  of  inch  boards,  and 
in  the  lumber  delivered  there  are  boards  five-eighths  of 
an  inch,  others  seven-eights,  and  some  an  inch  and  an 
eighth,  you  have  the  right  to  decline  to  accept  and  may 
return  the  lumber.  If,  however,  you  conclude  that  they 
will  answer  your  purpose,  and  while  you  might  have  ob- 
tained boards  exactly  an  inch  in  thickness  had  you 
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ordered  planed  and  finished  lumber,  instead  of  rough 
boards,  if  you  accept  the  lumber,  you  must  pay  for  it. 
You  would  not  be  permitted  to  say,  "I  will  keep  what 
was  sent  me,  but  do  not  propose  to  pay  because  the 
boards  are  of  no  use  to  me."  You  must  return  the  lum- 
ber or  pay  the  value  of  what  you  keep.] 

On  behalf  of  the  defendant,  Mr.  Lare,  the  president, 
testified  that  there  was  no  delivery  of  the  axles  accepted 
— that  they  were  deposited  at  defendant's  place  of  busi- 
ness, 'T)illed  on  memorandum'' ;  that  some  of  the  axles 
were  short  and  others  long — the  variajice  being  from  one- 
eighth  to  three-eighths  of  an  inch — and  when  he  com- 
plained, Watkin,  the  man  through  whom  the  sale  was 
effected,  said,  "Let  it  go  a  little  while  and  we  will  make 
it  good.''  Another  objection  which  he  made  to  the  axles 
is  that  the  holes  for  the  springs  were  not  drilled  uni- 
formly so  that  the  car  could  be  assembled  without  al- 
teration in  the  axles  to  locate  the  spring.  He  said  they 
took  one  set  of  axles  and  assembled  a  car,  but  found  it 
necessary  to  make  a  change  in  the  location  of  the  jack 
shaft  that  carried  the  chain  which  ran  from  the  driving 
sprocket  on  the  axle.  He  admitted  that  he  was  unde- 
cided whether  to  keep  the  axles  or  not,  and  that  they 
could  use  them  if  they  chose  to  put  out  an  inferior  car. 
He  explained  that  the  delay  in  determining  the  question 
was  occasioned  by  removal  of  their  place  of  business. 
This  is  not  a  legal  excuse  for  defendant  failing  to  either 
promptly  accept  or  reject  the  axles.  A  letter  was  writ- 
ten by  the  hub  company  offering  to  permit  the  standard 
company  to  remove  the  axles;  or  stating  that  the  hub 
company  would  assemble  a  car  and  if  the  axles  worked 
to  their  satisfaction,  they  would  consider  a  settlement, 
or  give  a  note  for  f  650.00  in  full  settlement.  Those  were 
new  propositions  for  a  contract  in  reference  to  payment, 
different  from  that  which  had  been  made.  The  standard 
company  did  not  accept  any  of  the  propositions,  and 
therefore  the  question  remains  open  as  to  the  liability 
of  the  hub  company  to  the  plaintiff  upon  the  origi- 
VOL.  LXI — 2 


Digitized  by 


Google 


18  STANDARD  E.  B.  CO.  v.  HUB  MACH.  W.&C.CO.,  Appel. 
Charge  of  Court  below.  "[Bl  Pa.  Superior  Ot. 
nal  contract.  Lare  said  that  Watkin  insisted  on  their 
keeping  the  axles  and  trying  them  out.  He  also  testi- 
fied that  axles  similar  to  those  ordered  from  the  stand- 
ard company,  at  that  time,  would  cost  approximately 
f  1,500.00.  There  was  no  explanation  why  the  standard 
company  was  willing  to  furnish  the  axles  for  f  1,000.00. 
Lare  stated  that  the  axles  were  practically  worthless,  but 
testified  that  you  could  use  the  axles  by  changing  other 
parts  and  that  it  would  be  necessary  to  expend  to  make 
the  changes  from  |50.00  to  f  75.00  a  car.  If  he  could  use 
these  axles  by  making  changes  on  a  car  for  fifty  or 
seventy-five  dollars,  it  seems  to  me  a  little  extraordinary 
that  they  should  be  worthless.  However,  gentlemen,  the 
testimony  is  for  you,  and  you  must  determine  what  it  is 
worth 

[Gentlemen,  you  must  determine  from  the  evidence 
you  have  heard  whether  there  was  a  substantial  compli- 
ance by  the  Standard  Roller  Bearing  Company  with  the 
terms  of  their  contract  to  furnish  axles.  If  there  was, 
your  verdict  should  be  for  plaintiff  for  the  amount  of  the 
claim  with  interest.] 

[If  there  was  not  a  substantial  compliance  with  the 
terms  of  the  contract,  but  the  axles  were  retained  by  the 
Hub  Machine  Company,  they  are  required  to  pay  for 
them  what  they  were  worth.] 

If  you  conclude  that  the  axles  had  no  value,  and  that 
the  standard  company  failed  to  comply  with  its  con- 
tract, then  the  hub  company  was  warranted  in  procuring 
such  axles  as  the  standard  company  agreed  to  furnish 
them,  and  should  be  allowed  such  sum  as  they  would  be 
required  to  pay  in  the  market  for  axles  of  that  kind. 

It  is  alleged  on  behalf  of  the  hub  company  that  the 
reason  the  axles  were  not  accepted  is  on  account  of  im- 
proper length  and  the  fact  that  holes  were  not  drilled  in 
the  right  places  so  that  they  could  be  used  in  conjunction 
with  other  parts  of  the  machine. 

There  was  evidence  to  the  effect  that  plaintiff  made  a 
proposition  to  assemble  the  cars,  or  show  the  defendant 
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how  they  could  be  assembled  without  expense  to  the  hub 
company^  and  that  this  proposition  was  not  accepted. 

It  is  also  alleged  on  behalf  of  plaintiff  that  the  reason 
the  axles  were  not  used  was  because  there  was  difficulty 
on  the  part  of  defendant  in  procuring  the  engine  re- 
quired for  the  cars. 

[If  the  Standard  Roller  Bearing  Company  has  not  sub- 
stantially complied  with  its  undertaking,  and  the  hub 
company  did  not  retain  the  axles,  but  they  have  been 
left  with  the  understanding  that  the  standard  company 
was  to  remove  them,  your  verdict  should  be  for  defend- 
ant] If  you  conclude  that  defendant  has  been  damaged 
by  not  obtaining  the  axles  it  should  have  received,  and 
would  have  been  obliged  to  pay  more  in  the  market  than 
the  price  at  which  the  standard  company  agreed  to  fur- 
nish them,  you  should  render  a  verdict  for  defendant  for 
a  sum  which  is  the  difference  between  the  price  the  hub 
company  would  be  obliged  to  pay  in  the  market  for  the 
axles  and  the  price  for  which  the  Standard  Roller  Bear- 
ing Company  agreed  to  purchase  them. 

Verdict  and  judgment  for  plaintiff  for  f  1,106.51.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (1-6)  above  in- 
structions quoting  them. 

Edward  P.  Kirhy  of  Morris  d  Kirby,  for  appellant. — 
The  court  erred  in  applying  the  doctrine  of  substantial 
performance :  Harris  v.  Sharpless,  202  Pa.  243 ;  Patter- 
son V.  Brace,  198  Pa.  107 ;  Wilson  v.  Belles,  22  Pa.  Su- 
perior Ct.  477;  Dixon  Woods  Co.  v.  Phillips  Glass  Co., 
169  Pa.  167;  Sturts  v.  Ziegler,  44  Pa.  Superior  Ct.  124; 
Albree  v.  Philadelphia  Co.,  201  Pa.  165;Muckle  v. 
Payne,  198  Pa.  444;  Harlow  v.  Homestead  Boro.,  194 
Pa.  57;  Johnson  v.  Freemann,  160  Pa.  317. 

The  doctrine  of  substantial  performance  contemplates 
a  proper  allowance  or  deduction  for  the  contract  price : 
Leggit  V.  Smith,  3  Watts  331 ;  Chambers  v.  Jaynes,  4  Pa. 
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39;  Wade  v.  Haycock,  25  Pa.  382;  Monocacy  Bridge 
Co.  V.  Bridge  Co.,  83  Pa.  517;  Stickler  v.  Overpeck,  127 
Pa.  446 ;  Johnson  v.  Freemann,  160  Pa.  317 ;  Gallagher 
V.  Sharpless,  134  Pa.  134;  Holmes  v.  OU  Co.,  138  Pa. 
546;  Schultz  v.  Seibel,  209  Pa.  27;  Swing  v.  Bates  Ma- 
chine Co.,  32  Pa.  Superior  Ct.  403;  Kull  v.  Middleman, 
51  Pa.  Superior  Ct.  137. 

John  Arthur  Brown,  with  him  Henry  P.  Brown,  for 
appellee,  cited :  Spielberger  v.  Karr,  24  Pa.  Superior  Ct. 
339 ;  Moneyweight  Scale  Co.  v.  Woodward,  29  Pa.  Su- 
perior Ct.  142 ;  Lea  wing  v.  Wise,  73  Pa.  173 ;  Morgan  v. 
McKee,  77  Pa.  228. 

Opinion  by  Kbphabt,  J.,  October  11, 1915  : 

The  plaintiff  brought  this  action  to  recover  the  con- 
tract price  of  ten  sets  of  automobile  axles.  The  speci- 
fications for  these  axles  were  as  follows : 

"Front  Axle — 50"  tread,  spring  centres  28%".  Axle— 
I  Beam  Section  of  Chrome  Nickel  Crucible  Steel  Cast- 
ing, carefully  heat  treated.  Steering  Knuckles — 30  car- 
bon, mild  steel  drop  forged  and  carefully  heat  treated. 
Finally  machined  to  true  and  uniform  dimensions,  as 
specified  by  blue  print  S.  K.,  No.  6404. 

"Rear  Axle — 50"  tread,  34^^"  spring  centres.  Axle — 
I  Beam  Section  of  Chrome  Nickel  Crucible  Steel  Cast- 
ing and  heat  treated." 

The  defendant  claims  that  the  axles  delivered  were 
not  made  according  to  these  specifications.  The  front 
axle  was  about  one-eighth  inch  short  and  the  holes  for 
the  spring  attachment  were  not  drilled  in  their  proper 
places.  The  rear  axles  were  short  from  one-eighth  to 
three-eights  of  an  inch.  These  axles  could  not  be  used 
without  making  some  adjustments  at  an  expense  to  the 
defendant.  The  plaintiffs  testimony  was  to  the  effect 
that  the  axles  were  made  according  to  specifications  ex- 
cept a  slight  variation  in  the  length  of  the  front  axle 
which  would  not  affect  either  its  operation  or  use.    The 
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court  in  submitting  the  case  to  the  jury  instructed  them 
that  if  there  was  a  "substantial  compliance  by  the  Stand- 
ard Roller  Bearing  Company  with  the  terms  of  their 
contract  to  furnish  axles,"  the  verdict  of  the  jury  should 
be  for  the  plaintiff  for  the  amount  of  the  claim  with  in- 
terest. 

It  is  quite  true  that  the  common  law  doctrine  of  literal 
performance  has  been  modified  and  substantial  perform- 
ance is  all  that  is  required  in  most  contracts.  "The 
equitable  doctrine  of  substantial  performance  is  intend- 
ed for  the  protection  and  relief  of  those  who  have  faith- 
fully and  honestly  endeavored  to  perform  their  con- 
tracts in  all  material  and  substantial  particulars,  so 
that  their  right  to  compensation  may  not  be  forfeited  by 
reason  of  mere  technical,  inadvertant  or  unimportant 
omissions  and  defects.  It  is  incumbent  on  him  who  in- 
vokes its  protection  to  present  a  case  in  which  there  has 
been  no  wilful  omission  or  departure  from  the  terms  of 
his  contract  If  he  fails  to  do  so,  the  question  of  sub- 
stantial performance  should  not  be  submitted  to  the 
jury":  Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  19. 

In  applying  the  doctrine  of  substantial  performance 
due  regard  must  be  had  to  the  nature  and  character  of 
the  contract,  and  the  writings  wherein  the  parties  are 
careful  to  express  their  understanding.  In  contracts 
specifying  articles  to  be  manufactured  in  accordance 
with  dimensions,  where  exactness  to  the  fraction  of  an 
inch  is  necessary,  it  would  not  do  to  hold  these  contracts 
to  be  substantially  performed  where  the  article  is  de- 
livered short  of  the  required  dimensions.  Substantial 
performance  in  such  contracts  means  literal  perform- 
ance, except  slight  variations  which  will  not  interfere 
with  the  use  or  efficiency  of  the  article.  It  is  always 
safer  in  contracts  which  specify  exactness  to  hold  the 
manufacturer  to  literal  performance.  The  doctrine  of 
literal  performance  was  enforced  in  the  case  of  Harris 
V.  Sharpless,  202  Pa.  243,  and  was  recognized  in  Patter- 
son V.  Brace,  198  Pa.  107.    The  front  axle  being  one- 
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eighth  inch  short  was  conceded  by  all  to  be  not  a  material 
variation  in  the  length  of  the  axle  as  it  would  not  inter- 
fere with  the  steering  apparatus  or  the  swing  of  the 
front  wheels;  but  the  holes  for  the  spring  being  out  of 
place  was  a  material  change  in  the  contract,  and  if  de- 
fendant's claim  as  to  this  and  the  shortness  of  the  rear 
axles  be  true,  the  court  should  have  instructed  the  jury 
that  the  defendant  was  not  bound  to  take  the  axles,  and 
if  it  did  accept  them,  and  it  became  necessary  to  ex- 
pend money  to  make  them  useful,  it  had  a  right  to  claim 
a  set-olBf  for  this  or  purchase  new  axles  to  take  their 
place.  Under  the  defendant's  theory  of  the  case,  the 
axles  could  have  been  moulded  to  an  exact  length,  mak- 
ing them  interchangeable.  The  defendant  was  entitled 
to  the  performance  of  the  contract  in  accordance  with 
the  specifications,  except  slight  variations  not  interfer- 
ing with  the  accustomed  use  of  the  articles.  But  when 
such  variations  cause  the  vendee  to  expend  money  to 
make  the  article  useful,  or  if  the  article  as  delivered  im- 
pairs the  efficiency  of  the  machine  as  a  whole,  the  ven- 
dee has  a  right  to  reject  the  article.  If,  as  a  fact,  the 
articles  were  not  rejected,  and  the  defendant  accepted 
them,  it  must  be  held  to  pay  the  contract  price,  less  such 
deductions  as  will  pay  for  making  the  axles  useful,  or  the 
price  of  new  axles  to  take  their  place,  or  the  value  on 
the  market,  if  defendant  has  not  attempted  either  of  the 
foregoing  alternatives.  In  this  respect  the  measure  of 
damages  is  the  same  as  that  applied  in  the  doctrine  of 
substantial  performance :  Moore  v.  Carter,  146  Pa.  492 ; 
KuU  V.  Middleman,  51  Pa.  Superior  Ct.  137. 

The  court,  in  its  instruction  to  the  jury  and  the  illus- 
tration given  as  to  substantial  performance  of  a  con- 
tract, did  not  give  due  weight  to  the  defendant's  evi- 
dence, and  permitted  the  jury  to  find  substantial  per- 
formance in  defects  clearly  a  violation  of  the  contract 
The  illustration  failed  to  take  into  consideration  that  in 
an  order  such  as  there  quoted,  it  would  have  been  the 
purchase  of  articles  of  a  kind  or  class;  but  in  the  pres- 
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ent  case  the  articles  purchased  are  specific  with  an  im^ 

plied  warranty,  and  the  measure  of  damages  in  such  case 

is  different.    It  is  only  necessary  to  sustain  the  seventh, 

eighth  and  ninth  assignments  of  error,  which  is  here 

done. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Tomlinson's  Estate. 

WilU — Construction — Tested  or  contingent  legacy. 

Where  a  testator  gives  all  of  the  income  of  his  estate  to  his  wife 
for  life,  and  directs  that  if  the  income  is  not  enough  to  properly 
care  for  her,  she  shall  have  two  hundred  dollars  per  year  in  addi- 
tion, and  further  directs  that  after  her  death  a  tombstone  shall  be 
placed  over  her  grave,  and  then  directs  that  after  the  death  of  his 
wife  his  estate  shall  '*be  divided  equally  between  my  nephews  and 
nieces  and  the  heirs  of  those  who  are  deceased,  the  heirs  of  those 
who  are  deceased  to  have  the  parents'  share,"  the  children  of  a 
nephew  who  died  in  the  lifetime  of  the  widow  will  be  entitled  to 
take  their  father's  share  under  the  testator's  will,  as  against  the 
executors  of  the  nephew  claiming  the  share  as  having  vested  in  the 
nephew. 

Argued  Dec.  11, 1914.  Appeal,  No.  235,  Oct.  T.,  1914, 
by  Mary  H.  Tomlinson  and  William  H.  Oaskill,  Exec- 
utors under  the  will  of  Albert  S.  Tomlinson,  deceased, 
from  decree  of  O.  C.  Philadelphia  Co.,  Jan.  T.,  1910,  No. 
571,  dismissing  exceptions  to  adjudication  in  Estate  of 
Isaac  W.  Tomlinson,  deceased.  Before  Ricb,  P.  J.,  Oe- 
LADY,  Head,  Kephart  and  Trbxlbb,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  material  portions  of  the  will  of  Isaac  Tomlinson 
were  as  follows : 

I  direct  my  executor  hereafter  named  to  have  placed 
at  my  grave  head  and  foot  stones,  with  date  of  birth  and 
death,  marked  thereon;  and  also  after  the  death  of  my 
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wife  the  same  kind  of  stones  placed  to  her  grave,  the 
same  to  be  like  what  are  now  placed  at  the  grave  of  my 
deceased  wife.  I  give  and  convey  in  trust  to  the  Wil^ 
liam  Penn  Cemetery  <^ompany  three  hundred  dollars, 
the  income  from  it  to  be  used  in  keeping  my  burial  lot 
in  fair  condition  and  also  the  lot  of  Henry  Mason  near 
by,  the  said  bequest  not  to  begin  during  the  lifetime  of 
my  wife. 

I  give  to  my  nephew,  Isaac  Tomlinson,  my  gold  watch 
and  chain.  I  give  and  bequeath  to  my  wife  Hannah  C. 
Tomlinson  if  living  at  the  time  of  my  death  all  of  my 
household  goods  and  furniture,  also  my  horse  and  car- 
riages and  harness  and  contents  of  the  bam. 

I  also  give  her  my  wearing  apparel  to  do  with  as  best 
suits  her. 

My  will  is  that  my  wife  if  living  after  my  death  is  to 
have  the  use  or  income  of  the  house  and  grounds  where 
we  now  live;  and  also  the  rents  from  the  house  and  lots 
at  Somerton  during  her  lifetime.  If  I  have  not  fully 
settled  up  the  estate  of  my  deceased  wife,  Deborah  Tom- 
linson, my  executor  will  complete  the  settlement. 

I  give  my  executor  the  right  to  change  any  of  my  in- 
vestments that  may  be  for  the  best  interests  of  my  estate. 
I  give  and  bequeath  to  my  wife,  Hannah  C.  Tomlinson 
if  living  at  the  time  of  my  death  all  the  income  both  real 
and  personal  during  her  lifetime  to  be  paid  to  her  as 
often  as  she  may  require  it,  if  the  income  is  not  enough 
to  properly  care  for  her  my  executor  will  pay  her  in  ad- 
dition the  sum  of  two  hundred  dollars  each  and  every 
year  during  her  life.  I  direct  my  executor  to  attend  to 
a  life  insurance  policy  and  make  the  annual  payments 
until  the  policy  ends  or  my  estate  is  to  be  fully  settled 
and  if  policy  is  not  ended  my  executor  is  to  do  the  best 
he  can  with  it. 

As  some  of  my  investments  are  not  at  present  in  a 
good  financial  condition,  I  give  my  executor  two  years 
after  the  death  of  my  wife  if  it  is  thought  best  to  settle 
up  my  estate.    After  the  death  of  my  wife  Hannah  C. 
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Tomlinson  my  will  is  that  my  estate  be  divided  equally 
between  my  nephews  and  nieces  and  the  heirs  of  those 
who  are  deceased,  the  heirs  of  those  who  are  deceased 
to  have  the  parents'  share.  My  meaning  is  that  the  chil- 
dren of  my  brothers  Watson,  Spencer  and  John  shall 
each  share  alike. 

I  name  and  appoint  for  executor  of  this  my  last  will 
and  testament  The  Provident  Life  and  Trust  Company, 
No.  409  Chestnut  street,  Philadelphia. 

From  the  record  it  appeared  that  Albert  S.  Tomlinson 
a  nephew  of  deceased  died  during  the  widow's  lifetime 
testate  and  leaving  minor  children.  The  question  be- 
fore the  court  was  whether  the  children  of  Albert  S. 
Tomlinson  took  their  father's  share  under  the  will  of 
Isaac  W.  Tomlinson,  or  whether  the  share  went  to  the 
executors  of  Albert  S.  Tomlinson  as  an  interest  which 
had  vested  in  Albert  S.  Tomlinson  in  his  lifetime. 

In  the  appellant^s  history  of  the  case  the  following 
statement  is  made : 

^*In  this  connection,  it  may  be  proper  to  state  that 
this  proceeding  is  a  friendly  one,  taken  by  the  executors 
under  the  belief  that  it  is  really  more  for  the  interest 
of  the  minor  children,  as  their  father  viewed  it,  that  this 
share  of  personal  estate  and  a  further  interest  in  unsold 
real  estate,  shall  pass  under  his  will,  in  relief  of  his 
partly  encumbered  valuable  real  estate,  (of  which  his 
estate  consisted  almost  entirely)  so  that  it  may  not  be- 
come necessary  to  further  encumber  or  sacrifice  part  of 
it,  but  preserve  it  as  much  intact  as  possible  for  equal 
division  among  his  children  under  his  will,  subject  to  the 
life  interest  of  his  widow,  upon  whom  they  are  depend- 
ent for  support  and  education." 

The  auditing  judge  awarded  the  fund  to  the  children. 
On  a  readjudication  the  same  action  was  taken. 

On  exceptions  to  the  readjudication  Anderson,  J., 
filed  the  following  opinion : 

After  certain  provisions  for  his  widow  out  of  the  in- 
come of  his  estate,  testator  directed  as  follows : 
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"After  the  death  of  my  wife,  Hannah  C.  Tomlinson, 
my  will  is  that  my  estate  be  divided  equally  between  my 
nephews  and  nieces  and  the  heirs  of  those  who  are  de- 
ceased, the  heirs  of  those  who  are  deceased  to  have  the 
parents'  share.  My  meaning  is  that  the  children  of  my 
brothers,  Watson,  Spencer  and  John,  shall  each  share 
alike.'' 

The  language  of  the  will  speaks  explicitly  of  a  divi- 
sion of  the  residue,  after  the  death  of  the  widow.  Know- 
ing that  one  nephew  and  one  niece  had  already  died  and 
foreseeing  that  the  same  thing  might  happen  as  to  others 
of  his  nephews  and  nieces  during  his  wife's  lifetime,  the 
testator  provided  that  in  such  case  "the  heirs"  of  those 
who  are  deceased  should  take — the  use  of  the  word 
"heirs"  is  in  the  sense  of  "children"  being  indicated  by 
saying  that  they  are  to  have  the  parents'  share,  thus 
showing  a  clear  intention  that  the  children  of  deceased 
nephews  and  nieces  should  participate  with  the  living 
nephews  and  nieces  in  the  distribution. 

This  is  in  accordance  with  Carstensen's  Estate,  196  Pa. 
325,  where  it  was  held  that  although  the  remaindermen 
took  vested  interests  at  the  decease  of  the  testator,  their 
interests  were  subject  to  be  divested  in  case  of  their  de- 
cease during  the  pendency  of  the  life  estate ;  and  Burk's 
Est.,  21  Dist.  Rep.  357,  the  latest  case  in  this  court  on 
the  subject,  where  the  testatrix  directed  her  estate,  after 
the  death  of  the  life  tenant,  to  be  converted  into  money 
and  the  proceeds  thereof  divided  among  the  children  of 
her  sisters,  providing  the  children  of  any  deceased  child 
of  her  said  sisters  to  take  only  the  share  the  parent 
would  have  taken  if  living,  and  we  held  that  the  children 
of  nephews  and  nieces  who  had  died  during  the  pendency 
of  the  life  estate,  took  in  substitution  for  the  parents, 
and  Algaier's  Est.,  16  Dist.  Rep.  913,  cited  by  except- 
ants, is  not  in  conflict  with  these  decisions.  There  the 
question  arose  as  to  the  construction  of  the  codicil  to  the 
will.  The  will  was  construed  to  give  absolute  estates 
to  the  widow  and  children.    The  codicil,  instead  of  giv- 
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ing  to  the  widow  absolutely  a  part,  gave  her  a  life  estate 
in  the  whole  estate,  the  remainder  at  her  death  to  go  to 
testator's  children  or  their  respective  issue  in  equal 
parts,  the  issue  of  any  deceased  child  to  receive  the  par- 
ent's share.  Upon  the  principle  that  a  codicil  is  to  be 
read  in  the  light  aflPorded  by  the  will  and  to  be  changed 
to  the  extent  only  that  it  is  clearly  inconsistent  with  it, 
it  was  held  that  the  estate  having  vested  in  the  children 
under  the  will,  the  codicil  would  not  afifect  such  vesting, 
except  to  postpone  possession  until  after  the  death  of 
the  life  tenant ;  while  in  the  present  case,  the  distribut- 
ing clause  is  part  of  the  original  gift  and  the  gift  must 
become  conditional,  so  as  to  give  it  eflPect. 

We  believe  that  the  intention  of  the  testator  was,  as 
found  by  the  auditing  judge,  and  therefore  both  upon 
reason  and  authority  his  conclusion  must  be  upheld. 
The  exceptions  are  dismissed. 

Errors  assigned  were  in  dismissing  exceptions  to  ad- 
judication. 

O.  Herbert  Jenkins,  for  appellants. — The  award 
should  have  been  to  the  executor :  Algaier's  Est.,  16  Dist. 
Rep.  913;  Milligan's  Est,  244  Pa.  161;  MuUiken  v. 
Eamshaw,  209  Pa.  226;  Thran  v.  Herzog,  12  Pa.  Su- 
perior Ct.  551;  WetherilPs  Est.,  214  Pa.  150;  Menoher's 
Est,  18  Superior  Ct.  335;  Reed's  App.,  118  Pa.  215; 
Morrison's  Est,  139  Pa.  306;  Jones'  Est.,  211  Pa.  364; 
McPiUin's  Est,  235  Pa.  175;  Bache's  Est,  246  Pa.  276; 
Packer's  Est.,  246  Pa.  116. 

Randolph  Sailer,  for  appellees,  cited :  Burk's  Est.,  21 
Dist.  Rep.  357;  Carstensen's  Est.,  196  Pa.  325. 

Opinion  by  Hbad,  J.,  October  11, 1915: 

This  is  a  friendly  contest  between  the  personal  rep- 
resentatives of  Albert  S.  Tomlinson,  deceased,  and  the 
guardian  of  his  minor  children.    The  said  Albert  was  a 
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nephew  of  Isaac  W.  Tomlinson,  the  testator,  and  sur- 
vived the  latter  but  died  during  the  life  of  the  widow 
of  the  testator,  leaving  to  survive  him  minor  children. 
The  single  question  is,  do  these  children  take  under  the 
will  of  the  testator  the  share  that  would  have  gone  to 
their  father  had  he  survived  the  widow,  or  was  that 
share  indefeasibly  vested  in  their  father  Albert  by  his 
survivorship  of  the  testator  so  that  his  children  had 
nothing  under  the  will? 

Established  rules  of  construction  are  valuable  and 
necessary  in  the  construction  of  wills  of  such  character 
that  it  is  impossible,  without  resorting  to  such  rules,  to 
determine  the  intent  of  the  testator.  But  where  such 
intent  can  be  reached  by  fairly  interpreting  the  language 
of  the  will  itself,  we  need  not  have  recourse  to  rules  that 
were  made  for  doubtful  cases  only.  In  the  present  case 
it  is  clear  the  widow  of  the  testator  was  the  first  and 
chief  object  of  his  bounty.  While  she  lived,  her  welfare 
dominated  all  other  considerations.  So  evidently  true 
is  this  that  even  in  the  bequest  to  the  cemetery  com- 
pany of  a  sum  of  money,  the  income  of  which  was  to  be 
applied  to  the  upkeep  of  the  burial  lot  of  the  testator, 
it  was  provided  this  bequest  was  not  to  begin  during 
the  lifetime  of  his  wife.  The  testator  further  gave  to 
his  wife,  during  her  lifetime,  all  of  the  income  to  be 
derived  from  either  real  or  personal  estate,  and,  con- 
sidering the  possibility  this  might  not  be  sufficient  for 
her  wants,  he  declared  that,  in  such  event,  she  should 
have  the  right,  in  addition  to  the  income,  to  the  sum  of 
$200  of  the  principal  each  and  every  year  while  she  lived. 
These  provisions  point  strongly  to  the  idea  of  the  tes- 
tator that  even  the  amount  of  his  estate,  if  any,  that 
might  be  the  subject  of  any  bequest  over,  could  not  be 
ascertained  until  the  happening  of  the  death  of  his  wife. 

There  is  no  legacy  to  any  one  nomination.  His  lan- 
guage is,  "after  the  death  of  my  wife  my  will  is  that 
my  estate  be  divided  equally  between  my  nephews  and 
nieces  and  the  heirs  of  those  who  are  deceased,  the  heirs 
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of  those  who  are  deceased  to  have  the  parent's  share.'' 
We  suppose  it  to  be  conceded  that  in  this  clause  the  tes- 
tator used  the  word  "heirs"  as  legally  synonymous  with 
children.  He  does  not  use  language  which  indicates  a 
then  present  intention  in  his  mind  to  give  anything  to 
any  particular  person.  His  clearly  contemplated  pur- 
pose was  a  division  of  his  property  after  the  death  of 
his  wife.  Among  whom  was  that  division  to  be  made? 
Had  he  previously  given  to  his  nephews  and  nieces,  and 
the  heirs  of  those  deceased,  the  residue  of  his  estate,  the 
mere  fact  that  the  distribution  could  not  take  place  dur- 
ing the  life  of  his  wife,  would  not  prevent  the  legacies 
from  fully  vesting.    All  of  the  cases  so  hold. 

But  here  the  gift  itself  is  an  integral  part  of  his  plan 
of  distribution.  It  is  only  because  certain  persons  are 
described  and  designated  as  distributees  they  can,  with 
propriety,  consider  themselves  legatees  at  all.  They 
cannot  dissever  the  single  clause  of  the  will  on  which 
their  title  rests,  affirming  the  right  of  the  testator  to 
make  his  own  plan  of  distribution,  but  denying  to  him 
the  equally  clear  right  to  name  or  describe  those  whom 
he  wishes  to  share  in  that  distribution.  Has  he  not 
done  this?  Had  he  stopped  with  the  declaration  that 
the  distributees  were  to  be  his  "nephews  and  nieces 
and  the  heirs  (children)  of  those  who  are  deceased," 
it  might  be  fairly  argued  his  actual  intent  was  that 
assigned  by  the  law  to  the  use  of  such  a  phrase.  But 
the  testator  has  gone  farther.  He  has  not  left  to  legal 
construction  the  determination  of  the  effect  of  the  death 
of  one  of  his  nephews  or  nieces  before  the  division  was 
to  be  made.  He  declares,  in  the  same  clause  of  the  will 
that  the  "heirs  (children)  of  those  who  are  deceased  to 
have  the  parent's  share."  In  the  face  of  this  direction 
why  should  we,  how  can  we,  undertake  to  say  the  chil- 
dren of  Albert,  a  deceased  nephew,  are  not  "to  have  the 
parent's  share"? 

We  suppose  the  principle  contended  for  by  the  ap- 
pellant is  as  strongly  stated  in  McFillin's  Est.,  235  Pa. 
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175^  as  in  any  other  case^  but  even  there  it  was  said  the 
general  rule  of  construction  in  such  cases  would  always 
give  way  if  a  diJBferent  intent  was  plainly  manifested  in 
the  will.  We  regard  this  will  as  coming  within  that 
exceptional  class.  The  distinction  we  think  is  clearly 
enough  pointed  out  in  the  opinion  of  the  learned  Or- 
phans' Court  dismissing  the  exceptions  to  the  readjudi- 
cation.  That  opinion  will  be  printed  as  part  of  the  re- 
port of  the  case. 

For  the  reasons  here  indicated,  as  well  as  those  stated 
by  the  learned  court  below,  we  adopt  the  conclusion  there 
reached. 

Decree  affirmed. 


Beale,  Appellant,  v.  House  of  Refuge. 

Landlord  and  tenant — Subletting — New  lease — Evidence. 

Where  a  tenant  sublets  rooms  in  the  property  leased  to  a  cor- 
poration giving  the  latter  the  right  to  terminate  the  subletting 
on  sixty  days'  notice,  and  the  son  of  the  tenant  after  his  father's 
death  continues  to  collect  the  rent  until  the  sublessee  gives  the 
sixty  days'  notice  and  quits,  the  son  cannot  thereafter  collect  rent 
from  the  corporation  under  a  claim  that  he  had  made  a  new  verbal 
lease  with  it  for  a  subletting  from  year  to  year,  if  he  fails  to 
establish  the  existence  of  such  verbal  lease  by  competent  evidence. 

Argued  Dec.  14,  1914.  Appeal,  No.  262,  by  Rupert 
G.  Beale,  administrator,  from  order  of  C.  P.  No.  3,  June 
T.,  1906,  No.  1650,  refusing  to  take  ofif  nonsuit  in  case 
of  Stephen  T.  Beale  v.  House  of  Refuge.  Before  Rice, 
P.  J.,  Orlady,  Head,  Kephart  and  Trbxler,  JJ.  Af- 
firmed. 

Assumpsit  for  rent. 

At  the  trial  Ferguson,  J.,  entered  a  nonsuit  delivering 
the  following  oral  opinion : 

This  is  an  action  by  Stephen  T.  Beale  against  the 
House  of  Refuge  for  rent  for  the  balance  of  the  year. 
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It  seems  that  the  House  of  Refuge  became  a  subtenant 
under  Stephen  T.  Beale,  the  father,  in  1880.  Under  the 
terms  of  that  lease,  which  was  in  writing  and  which  is  in 
evidence,  the  tenant  had  the  right  to  remove  from  the 
premises  on  sixty  days'  notice,  and  the  landlord,  Mr. 
Beale,  had  a  right,  whenever  he  wanted  to  vacate  the 
building  himself,  if  he  made  satisfactory  arrangements 
with  the  Girard  Estate,  which  owned  the  property,  to 
go  out  of  the  building,  and  if  he  went  out  of  the  building 
the  House  of  Refuge  was  bound  to  take  the  property 
for  the  balance  of  his  term.  There  is  no  evidence  that 
the  lease  between  Mr.  Beale  and  the  House  of  Refuge 
was  ever  changed.  It  does  appear  that  some  time  in 
1893  Stephen  T.  Beale,  the  father,  died,  and  Stephen  T. 
Beale,  his  son,  made  a  new  arrangement  with  the  Girard 
Estate,  which  owned  the  property,  and  he  became  the 
tenant  and  continued  to  collect  the  rent  from  the  House 
of  Refuge,  presumably  under  the  old  lease,  which  was 
still  in  existence  and  binding  upon  the  House  of  Refuge 
to  pay  the  rent.  The  House  of  Refuge  still  had  the 
privilege  to  vacate  on  sixty  days'  notice.  It  seems  that 
in  September  or  October,  1904,  Mr.  Beale,  the  son,  re- 
ceived notice  that  the  Girard  Estate  was  about  to  in- 
crease the  rent,  and  he  notified  the  House  of  Refuge  by 
letter  that  if  the  rent  was  increased  he  would  call  upon 
the  House  of  Refuge  to  pay  its  proportion  of  the  in- 
creased rent.  Mr.  N.  DuBois  Miller,  counsel  for  the 
House  of  Refuge,  went  down  and  said  the  House  of 
Befuge  had  a  written  lease  and  did  not  propose  to  pay 
any  more  rent  during  the  running  of  the  lease,  that  is, 
he  said  it  had  a  yearly  lease  which  did  not  expire  until 
June.  The  lease  was  not  exactly  a  yearly  lease,  but 
that  was  not  really  the  point.  The  point  is  he  would 
not  agree  to  pay  an  increased  rent,  and  in  March  Mr. 
Beale  gave  the  House  of  Refuge  notice  that  he  would  ask 
it  after  June  to  pay  an  increased  rent  at  the  rate  of  $40 
a  month.  Up  to  that  time  it  was  paying  f  101  a  quarter, 
which  was  thirty-three  dollars  and  some  cents  a  month, 
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and  the  rent  was  payable  quarterly  under  the  terms  of 
the  written  lease.  Having  received  this  notice,  in  the 
month  of  May  the  House  of  Refuge  gave  a  written  notice 
that  it  proposed  to  exercise  its  privilege  of  vacating  the 
premises  within  sixty  days,  and  it  did  vacate  within 
sixty  days. 

It  is  contended  on  the  part  of  the  plaintiff  that  there 
was  a  new  arrangement.  That  is  the  contention  which 
is  alleged  in  the  statement  of  claims,  that  there  was  a 
new  arrangement  between  Stephen  T.  Beale,  the  son,  and 
the  House  of  Refuge,  under  which  the  House  of  Refuge 
bound  itself  for  a  year,  in  other  words,  bound  itself  to 
a  lease  year  by  year,  under  which  circumstances  it  would 
be  necessary  under  the  law,  unless  there  was  a  written 
lease  providing  otherwise,  to  give  three  months'  notice  of 
an  intention  to  quit  before  the  expiration  of  the  year. 
The  contention  of  the  plaintiff,  as  indicated  by  the  state- 
ment filed,  is  that  the  House  of  Refuge,  having  failed  to 
give  three  months'  notice  of  an  intention  to  quit  before 
the  expiration  of  the  year,  it  was  bound  for  another  year. 

There  is  no  evidence  that  there  was  such  a  contract 
made  that  the  House  of  Refuge  would  hold  from  year 
to  year.  The  only  contract  that  is  in  existence  is  a  con- 
tract under  which  it  had  the  right  to  vacate  on  sixty 
days'  notice.  It  was  a  rather  burdensome  contract  on 
the  House  of  Refuge  in  one  sense,  because  if  Mr.  Beale 
made  up  his  mind  to  vacate  the  property  during  his 
year,  the  House  of  Refuge  had  to  assume  the  terms  of 
the  contract  and  take  the  whole  building  during  the  bal- 
ance of  the  year.  There  is  some  evidence  that  Mr. 
Beale,  the  father,  who  signed  the  original  lease,  had 
withdrawn  from  his  tenancy  of  the  Girard  Estate,  and 
that  his  son,  who  had  the  same  name,  had  succeeded  him. 
I  do  not  think  it  makes  very  much  difference  if  he  did. 
The  son  would  necessarily  succeed  to  the  contract  which 
the  father  made  with  the  subtenant,  the  House  of  Refuge, 
and  it  was  within  his  power  to  exact  a  new  contract 
and  to  require  a  new  contract,  but  there  is  no  evidence 
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that  a  new  contract  was  ever  made.  Conversations  with 
clerks  and  bookkeepers  and  messengers  and  stenogra- 
phers, who  might  have  been  in  the  office  of  the  House  of 
Refuge  on  Girard  street,  would  not  be  evidence  to  bind 
the  House  of  Refuge,  which  is  a  corporation  run  by 
executive  officers  and  a  board  of  directors.  There  was 
mention  made  of  several  names,  but  Mr.  Beale,  the  wit- 
ness, did  not  know  what  the  functions  of  those  gentle- 
men were,  and  if,  therefore,  he  did  have  a  conversation 
with  them,  it  would  not  bind  the  House  of  Refuge.  You 
would  have  a  right  to  conclude,  if  it  was  important  in 
the  case,  that  the  House  of  Refuge  still  considered  it 
was  dealing  with  the  man  with  whom  it  made  its  origi- 
nal contract,  that  is  Stephen  T.  Beale.  There  is  no  evi- 
dence that  the  House  of  Refuge  was  notified  that  there 
was  a  change  in  the  landlord.  The  mere  fact  that  some 
one  else  called  to  collect  the  rent  did  not  indicate  there 
was  a  change  in  the  landlord,  because  very  frequently 
landlords  do  not  collect  rents  themselves;  they  send 
somebody  else  to  do  it.  I  do  not  think  that  is  very  im- 
portant. The  important  thing  is  the  plaintiflP  has  not 
proved  any  change  in  the  contract  with  the  subtenant, 
the  House  of  Refuge,  and  under  the  contract  which  the 
House  of  Refuge  had,  it  had  the  right  to  vacate  after 
sixty  days'  notice,  and  it  exercised  that  right.  There 
is  no  evidence  of  any  new  contract  by  which  it  bound 
itself  to  pay  for  a  whole  year,  and  the  contract  the  plain- 
tiff has  sued  upon  has  not  been  proven.  I  therefore 
enter  a  nonsuit. 

Error  assigned  was  order  refusing  to  take  off  nonsuit. 

J.  C.  Heulings,  for  appellant. — The  question  arises  as 
to  what  was  the  legal  relation  between  the  son,  upon  his 
becoming  the  tenant  from  the  Girard  Estate  and  the 
subtenant,  the  House  of  Refuge.  The  occupancy  of  the 
House  of  Refuge  was  not  disturbed ;  they  continued  to 
pay  rent  at  the  old  rate,  but  to  a  different  person.  No 
Vol.  lxi — 3 
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lease,  verbal  or  otherwise,  was  entered  into  at  that  time 
and  in  accordance  with  the  authorities  the  House  of 
Refuge  then  became  a  tenant  at  will :  Hey  v.  McGrath, 
81%  Pa.  310 :  Pickering  v.  O'Brien,  23  Pa.  Superior  Ct. 
125;  Hughes  v.  Lillibridge,  22  Pa.  C.  C.  R.  185;  Heck  v. 
Borda,  18  W.  N.  C.  212 ;  Diller  v.  Roberts,  13  S.  R.  60. 

Howard  H.  Yocum,  for  appellee. 

Opinion  by  Head,  J.,  October  11, 1915 : 

When  the  plaintiff  in  the  court  below  closed  his  case, 
the  learned  trial  judge  entered  a  compulsory  nonsuit. 
At  the  time  of  so  doing  he  stated  orally  the  reasons  on 
which  the  judgment  rested.  This  statement  exhibits, 
with  sufficient  detail,  the  facts  of  the  case  and  notes  the 
legal  principles,  which,  when  applied  to  the  facts,  nec- 
essarily resulted  in  the  judgment  of  nonsuit. 

If  the  learned  judge  was  correct,  as  we  think  he  was, 
in  holding  that  the  plaintiff's  case  had  failed  at  its 
most  vital  point,  but  little  discussion  is  needed  here. 
The  plaintiff  sued  to  recover  rent.  His  primary  burden 
therefore  was  to  show  a  lease  binding  on  the  defendant, 
of  the  terms  of  which  there  had  been  a  breach.  It  be- 
came apparent,  in  the  testimony  produced,  that  there 
had  been  a  written  lease  between  the  father  of  the  plain- 
tiff's decedent  and  the  defendant.  Of  the  terms  of  this 
lease  there  had  been  no  breach.  When  the  first  lessor 
surrendered  his  tenancy  to  the  Girard  Estate  and  his  son, 
of  the  same  name,  took  it  up,  both  he  and  the  defendant, 
whose  possession  had  never  been  disturbed,  continued 
the  relation  of  landlord  and  tenant  as  if  there  had  been 
no  change  in  the  lease.  When  the  defendant  elected  to 
give  notice  and  quit,  it  did  precisely  what  the  terms  of 
the  written  lease  authorized  it  to  do. 

The  plaintiff  then,  to  recover  the  rent  he  claimed,  was 
compelled  to  aver  a  substitution  of  a  new  verbal  lease 
for  the  one  in  writing  which  had  theretofore  controlled 
their  relations.    This,  of  course,  cast  upon  him  the  bur- 
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den  of  establishing^  by  competent  evidence,  the  making 
of  such  new  lease  and  its  terms.  It  was  at  this  point 
his  evidence  failed.  Neither  in  the  proof  received  nor 
in  any  ofifer  of  proof  rejected  can  there  be  found  any 
comi)etent  evidence  to  warrant  a  finding  that  any  new 
lease,  binding  upon  the  defendant,  had  ever  been  ex- 
ecuted. This  being  true,  the  other  matters  in  contro- 
versy became  comparatively  unimportant,  and  the  opin- 
ion of  the  learned  trial  judge,  delivered  from  the  bench, 
furnishes  satisfactory  reasons  for  the  conclusion  he 
reached.  The  assignments  of  error  are  overruled. 
Judgment  affirmed. 


Fiat  Motor  Company  of  Pennsylvania  v.  North 
Broad  Street  Eealty  Co.,  Appellant. 

Landlord  and  tenant — Rent — Refusal  of  tender — Affidavit  of  de* 
fense — Replevin. 

Where  in  an  action  of  replevin  by  a  tenant  against  his  landlord 
to  recover  property  'alleged  to  have  been  wrongfully  distrained  for 
rent»  it  appears  that  under  the  lease  the  tenant  agreed  ''to  keep 
the  rear  building  reasonably  warm  during  cold  weather  for  which 
the  lessor  agrees  to  pay  one-half  of  the  coal  bill  monthly/'  and  that 
tender  was  made  by  the  lessee  of  the  amount  of  the  monthly  rental 
less  one-half  of  the  monthly  coal  bill,  an  affidavit  of  defense  will 
not  bar  judgment  which  merely  avers  that  'for  the  purpose  of 
keeping  its  books,  the  defendant  corporation  required  payment  in 
full  of  the  rent  and  would  have  then  paid  for  the  coal  with  its 
own  voucher." 

In  such  a  case  the  plaintiff  is  not  obliged  to  bring  into  court  the 
amoimt  of  rent  admitted  to  be  due. 

Argued  Dec.  15, 1914.  Appeal,  No.  259,  Oct.  T.,  1914, 
by  defendant,  from  order  of  C.  P.  No.  5,  Philadelphia 
Co.,  June  T.,  1914,  No.  4447,  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
case  of  Fiat  Motor  CJompany,  of  Pennsylvania,  v.  North 
Broad  Street  Realty  Company,  Landlord^  and  W-  L. 
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Stocker,  Constable.  Before  Rice,  P.  J.,  Oblady,  Head, 
Kephart  and  Trexleb^  JJ.    Affirmed. 

Replevin  for  goods  alleged  to  have  been  wrongfully 
distrained. 

The  opinion  of  the  Sui)erior  Court  staets  the  ease. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Fred  8.  Drake,  of  Weaver  &  Drake,  for  appellants, 
cited :  Pershing  v.  Pineberg,  203  Pa.  144 ;  Gallagher  v. 
Burke,  5  Kulp  392;  Lyon  v.  Houk,  9  Watts  193. 

Henry  W.  Schorr,  with  him  Horace  Stern  and  Morris 
Wolf,  for  appellee,  cited :  Nichols  v.  Jones,  166  Pa.  599 ; 
Cosgrave  v.  Hammill,  173  Pa.  207;  Schaefifer  v.  Coldren, 
237  Pa.  77. 

Opinion  by  Trexler,  J.,  October  11, 1915: 
Under  the  terms  of  the  lease  between  the  parties  the 
lessee  agrees,  "to  keep  the  rear  building  reasonably 
warm  during  cold  weather  for  which  the  lessor  agrees  to 
pay  one-half  of  the  coal  bill  monthly."  The  lessee  used 
coal  to  the  value  of  |125,  and  subsequently  tendered  its 
check  for  the  amount  of  the  rent  then  due  less  one-half 
of  the  above  sum,  to  wit,  f  62.50.  The  lessor  declined  to 
accept  the  check.  In  its  affidavit  of  defense  but  one  rea- 
son is  given  for  its  refusal.  It  was  declined  not  because 
it  was  not  a  legal  tender  but  that,  "for  the  purpose  of 
keeping  its  books,  it  required  payment  in  full  of  the 
rent  and  would  have  then  paid  for  the  coal  with  its  own 
voucher."  The  defendant  had  a  right  to  adopt  any  sys- 
tem of  bookkeeping  it  chose,  but  it  had  no  right  to  im- 
pose its  methods  on  the  tenant.  The  reason  given  for 
the  refusal  of  the  check  is  captious.  If  the  tenant  had 
the  right  to  deduct  the  coal  bill  from  the  rent,  no  mere 
whim  of  the  defendant  as  to  the  method  to  be  employed 


Digitized  by 


Google 


FIAT  MOTOR  CO.  v.  NORTH  BROAD  ST.  R.CO.,  Appel.  37 
35,  (1915).]  Opinion  of  the  Court. 

in  the  transaction  could  deprive  the  tenant  of  such  right. 
That  it  had  the  right  of  deduction  can  hardly  be  ques- 
tioned. It  was  entitled  to  be  paid  one-half  of  the  coal 
bill  by  the  provisions  of  the  very  lease  under  which  the 
landlord  seeks  to  recover  its  rent.  When,  therefore,  the 
landlord,  after  tender  of  the  just  amount  due  it,  dis- 
trained for  the  whole  rent  and  seized  the  tenant's  prop- 
erty, it  did  something  which  it  had  not  the  legal  right  to 
do  and  the  affidavit  of  defense  in  this  case  gives  no  valid 
reason  to  excuse  its  act  or  to  require  a  trial  of  contro- 
verted facts. 

The  appellant  contends  that  before  the  plaintiflE  is  en- 
titled to  judgment,  it  should  bring  into  court  the  amount 
of  rent  admitted  to  be  due.  We  cannot  agree  to  this  prop- 
osition. The  action  of  replevin  is  a  possessory  action 
and  was  stated  by  Brother  Henderson  in  Drumgoole  v. 
Lyle,  30  Pa.  Superior  Ct.  463,  "If  the  plaintiflPs  title  be 
clearly  and  fully  set  forth  with  an  averment  of  wrongful 
dispossession,  the  defendant  must  meet  this  prima  facie 
showing  by  setting  forth  in  his  affidavit  of  defense  facts 
sufficient  to  justify  his  retention  of  the  property.'^  This 
is  the  issue  trying  and  we  know  of  no  reason  why  a 
tender  of  the  rent  once  made  must  be  continued.  Al- 
though the  defendant  has  been  defeated  in  this  pro- 
ceeding, it  may  pursue  any  proper  remedy  it  may  here- 
after choose  for  the  recovery  of  its  rent  and  the  judgment 
in  this  suit  will  in  no  wise  preclude  it. 

Judgment  affirmed. 


Luella  Coal  &  Coke  Company  v.  Gano,  Appellant. 

Contract — Sale  of  goods — Opportunity  to  inspect — Acceptam,ce  of 
goods. 

Where  a  purchaser  of  coal,  after  having  had  a  chance  to  in- 
spect it,  and  knowing  that  it  is  of  inferior  quality  to  that  which 
the  contract  called  for,  pays  freight,  demurrage  and  switching 
charges  and  removes  the  coal  from  the  cars,  and  resells  it  at  a 
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lower  price,  he  cannot  in  an  action  against  him  for  the  price  of  the 
coal  set  off  the  charges  which  he  had  paid,  and  the  loss  on  the  re- 
sale.   He  is  liable  for  the  whole  contract  price. 

Where  in  such  a  case  a  rule  is  taken  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  the  court  cannot  make  absolute 
the  rule  where  the  affidavit  of  defense,  although  defective  as  to  the 
claims  set  off,  avers  that  the  defendants  sent  to  plaintiff  their 
check  "drawn  to  the  plaintiff's  order  for  $25.31  which  the  plain- 
tiff received  and  still  retains,  being  the  entire  amount  due  the 
plaintiff  at  that  time." 

« 

Argued  Dec.  15, 1914  Appeal,  No.  270,  Oct.  T.,  1914, 
by  defendant,  from  order  of  C.  P.  No.  5,  Philadelphia 
Co.,  June  T.,  1914,  No.  4498,  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
case  of  Luella  Coal  &  Coke  Company  v.  Gano,  Moore  & 
Company.  Before  Rice,  P.  J.,  Orlady,  Head,  Kbphart 
and  Tbexler,  J  J.    Reversed. 

Assumpsit  for  coal  sold  and  delivered. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  material  portions  of  the  affidavit  of  defense  were 
as  follows : 

Defendant  avers  that  instead  of  shipping  Luella  slack 
coal  as  called  for  in  the  contract  and  in  the  said  order, 
"Exhibit  P,"  the  plaintiff  on  the  thirtieth  and  thirty- 
first  days  of  March,  1914,  shipped  seven  cars  contain- 
ing coal  of  an  inferior  quality  and  character  contain- 
ing a  large  amount  of  foreign  matter.  The  said  cars  all 
contained  a  large  amount  of  rubbish,  rock,  slate  and 
other  foreign  matter,  and  with  the  exception  of  one,  to 
wit,  B.  &  O.  car  No.  141,827,  containing  109,600  pounds 
shipped  on  March  31,  1914,  were  absolutely  unmer- 
chantable and  unsalable  and  when  they  arrived  at  their 
destination  at  Cleveland,  Ohio,  were  rejected  by  the 
GoflP-Kirby  Coal  Company,  the  party  to  whom  the  de- 
fendant had  sold  the  same,  on  account  of  the  quality. 
When  the  coal  reached  Cleveland,  Ohio,  it  was  subject  to 
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the  payment  of  freight  and  other  charges  thereon,  which 
were  chargeable  against  the  defendant  and  as  the  cars 
stood  on  the  tracks  it  was  becoming  chargeable  with  ad- 
ditional demurrage,  and  the  defendant,  after  notifying 
the  plaintiiGF  of  the  quality  of  the  coal  and  its  rejection, 
and  after  ample  time  had  elapsed  for  the  plaintiff  to 
have  taken  the  coal  away  and  plaintiff  had  failed  to  take 
the  same  away  and  pay  the  freight  and  other  charges 
thereon  or  make  disposition  of  the  same,  the  defendant, 
to  avoid  loss  of  any  further  amount  by  reason  of  de- 
murrage and  freight  which  were  chargeable  against  it 
as  aforesaid,  was  obliged  to  take  the  coal  away  and  sell 
it  to  C.  L.  Ayers  Coal  Company  at  Lorain,  Ohio,  for  the 
best  price  obtainable,  which  was  the  sum  of  fifty  cents 
(50  cents)  per  net  ton,  being  twenty  cents  (20  cents)  per 
net  ton  less  than  the  amount  which  defendant  had  agreed 
to  pay  the  plaintiff  for  the  same,  and  defendant  avers 
that  the  sum  which  it  agreed  to  pay  the  plaintiff  for  the 
same,  to  wit,  seventy  cents  (70  cents)  per  net  ton  f.  o.  b. 
mines  at  Philippi,  West  Virginia,  was  less  than  the 
usual  market  price  at  the  said  time  and  place,  and  de- 
fendant further  avers  that  in  order  to  have  the  coal 
delivered  to  the  said  C.  L.  Ayers  Coal  Company  at  Lo- 
rain, Ohio,  it  was  necessary  to  pay  and  defendant  did 
pay  switching  charges  on  the  said  six  cars  of  171.53 
and  demurrage  on  the  said  six  cars  of  |59 ;  all  of  which 
amounts  were  lost  wholly  by  the  fact  that  the  plaintiff 
did  not  ship  coal  of  the  kind,  quality  and  character  or- 
dered and  agreed  to  be  shipped  by  it,  but  shipped  an  un- 
merchantable substance,  consisting  largely  of  rubbish, 
rocks,  slate  and  other  unsalable  foreign  matter,  as  afore- 
said, by  reason  of  which  facts  defendant  lost  the  sum  of 
twenty  cents  (20  cents)  per  net  ton  on  six  cars  of  the 
said  coal,  containing  572,200  pounds,  amounting  to  the 
sum  of  157.22,  and  was  obliged  to  pay  switching  charges 
thereon  as  aforesaid,  of  |71.53,  and  demurrage  of  |59, 
making  a  total  of  |187.75,  and  leaving  a  balance  due  the 
plaintiff  of  |25.31,  which  defendant  paid  to  the  plaintiff 
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on  July  7,  1914,  Defendant  admits  that  before  the  en- 
tire ten  cars  had  been  shipped  it  had  cancelled  the  re- 
maining portion  of  the  order  by  reason  of  the  quality  of 
the  coal  aforesaid.  ^ 

4.  Defendant  avers  that  on  or  about  the  seventh  day 
of  July,  1914,  it  sent  to  the  plaintiff  its  check  drawn  to 
the  plaintiff's  order  for  $25.31,  which  the  plaintiff  re- 
ceived and  still  retains,  being  the  entire  amount  due  the 
plaintiff  at  that  time. 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

O.  W.  Vanartsdalen,  with  him  W.  H.  Ramsay,  for  ap- 
pellant.— ^A  court  cannot  make  absolute  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  for  the 
full  amount  of  the  claim  when  a  good  defense  is  stated 
to  any  part  of  the  claim :  Wolf  v.  Heineman,  50  P.  L.  J. 
139 ;  and  a  tender  of  a  check  is  a  good  tender  if  no  objec- 
tion is  made  on  this  ground  at  the  time  of  the  tender: 
Douglas  V.  Hustead,  216  Pa.  292 ;  Pershing  v.  Feinberg, 
203  Pa.  144;  Shaffer  v.  Coldren,  237  Pa.  77.  A  rule  for 
judgment  cannot  be  made  absolute  where  the  affidavit 
alleges  a  breach  and  sets  up  facts  which  show  a  right 
to  recover  or  set  off  damages,  even  although  the  measure 
of  damages  as  set  forth  in  the  affidavit  may  not  be  the 
correct  one :  Ludington  v.  North,  141  Pa.  184. 

Where  one  party  commits  a  breach  of  contract,  the 
measure  of  damages  for  such  breach  is  the  loss  which 
the  other  party  may  have  suffered  or  the  expense  which 
might  in  the  ordinary  course  of  things  be  expected  to 
follow  a  breach  of  contract:  Billmeyer  v.  Wagner,  91 
Pa.  92;  Hutchinson  v.  Snider,  137  Pa.  1;  Dixon-Woods 
Co.  V.  Phillips  Glass  Co.,  169  Pa.  167. 

Edward  P,  Kirby,  of  Morris  d  Kirhy,  for  appellee. — 
The  appellant  was  bound  upon  ascertaining  any  defect 
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in  quality  to  promptly  reject  the  shipment.  Having  re- 
tained it  creates  a  liability  for  the  contract  price :  Spieg- 
gelberg  v.  Karr,  24  Pa.  Superior  Ct.  339;  Baltimore 
Brick  Co.  v.  Coyle,  18  Pa.  Superior  Ct.  186. 

The  measure  of  damages  in  proper  cases  of  acceptance 
of  merchandise  by  the  purchaser,  is  the  difference  be- 
tween the  contract  price  and  the  value  of  the  goods  de- 
livered: Reynolds  v.  Ramsey,  56  Pa.  Superior  Ct.  97; 
Estes  v.  Kauflfman,  44  Pa.  Superior  Ct  114 ;  Armstrong 
V.  Descalzi,  48  Pa.  Superior  Ct.  171. 

Opinion  by  Kbphart,  J.,  October  11, 1915 : 
This  was  an  action  brought  to  recover  the  price  of 
slack  coal  sold  to  the  defendant.  The  affidavit  of  de- 
fense averred  that  the  coal  was  of  "inferior  quality  and 
character  containing  a  large  amount  of  foreign  matter," 
such  as  "rubbish,  rock,  slate,"  etc.  When  the  coal 
reached  its  destination,  Cleveland,  it  was  rejected  by  the 
defendant,  and  the  plaintiff  was  thereupon  notified.  To 
prevent  demurrage  and  reduce  the  plaintiff's  loss,  de- 
fendant paid  the  freight  and  demurrage  and  sold  the  coal 
to  a  company  in  Lorain,  Ohio,  "for  the  best  price  obtain- 
able," being  twenty  cents  per  net  ton  less  than  the  price 
agreed  to  be  paid  to  the  plaintiff.  It  was  necessary 
to  pay  a  switching  charge  of  $71.53,  and  the  de- 
murrage above  referred  to  of  $59,  which,  with  the  loss 
per  ton,  and  f25.31  in  addition,  settled  the  account  in 
full.  The  court  below  held  the  affidavit  insufficient. 
Had  the  defendant  stood  upon  its  rejection  of  the  coal,  it 
would  have  been  clearly  within  its  legal  right.  It  did 
not  buy  the  coal  sent  and  would  not  have  been  compelled 
to  have  received  it  or  become  liable  in  any  manner  there- 
for. Even  if  it  was  liable  for  the  freight  charges,  this 
was  no  lien  on  the  coal.  This  is  true  of  the  charge  for  de- 
murrage. Defendant  could  not  become  subrogated  to 
the  rights  of  the  railroad  company  as  a  lien  creditor  in 
this  respect.  The  defendant  took  the  coal  and  exhibited 
acts  of  ownership  of  it.    Its  subsequent  disposition  of  it 
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was  at  its  own  risk.  It  is  admitted  that  when  the  coal 
was  accepted  defendant  knew  it  was  of  inferior  quality. 
When  a  vendee  of  a  certain  kind  or  class  of  goods  has 
an  opportunity  to  inspect  them  before  acceptance,  and 
after  such  inspection,  knowing  their  inferior  quality, 
takes  the  goods  and  disposes  of  them,  he  will  be  liable 
for  the  contract  price :  Noble  v.  Erwin,  50  Pa.  Superior 
Ct.  72;  Armstrong  v.  Descalzi,  48  Pa.  Superior  Ct.  171 ; 
Estes  V.  Kauflfman,  44  Pa.  Superior  Ct  114.  Under  this 
latter  case  the  claim  for  freight  was  held  improper  and 
is  authority  for  so  holding  the  claim  for  demurrage. 

The  opinion  of  the  lower  court  does  not  consider  the 
ayerment  in  the  affidavit  of  defense  with  respect  to  the 
receipt  of  the  check  for  $25.31,  which  the  plaintiff  still 
retains.  We  have  nothing  on  the  record  to  show  that  it 
w^s  returned  or  that  some  agreement  had  been  made 
concerning  it  between  the  parties  or  their  counsel.  The 
plaintiflf  claims  there  was,  but  the  defendant  argued, 
both  orally  and  in  its  printed  brief,  that  the  receipt  and 
retention  of  the  check  would  prevent  summary  judg- 
ment. Under  the  rules  taken  by  appellee  this  would,  in 
our  opinion,  be  sufficient  to  prevent,  such  judgment. 
Plaintiff  cannot  keep  the  check  and  sue  for  the  full 
amount  of  the  claim.  It  should  act  in  a  manner  con- 
sistent with  the  tender  of  the  check,  and  if  tendered  in 
full  it  should  have  been  returned.  The  affidavit  does 
not  contain  a  positive  statement  that  the  check  was 
given  and  accepted  as  being  in  full  payment  of  a  disputed 
account,  though  the  appellant  claims  it  was  so  intended. 
The  averment  "being  the  entire  amount  due"  is  a  legal 
conclusion.  It  would  be  necessary  to  enlarge  the  affi- 
davit of  defense  to  give  it  the  meaning  contended  for  by 
the  appellant.  "Where  money  (a  check)  is  sent  by  a 
debtor  to  a  creditor  to  apply  on  a  disputed  claim,  with 
notice  that  it  is  to  be  in  full  settlement  of  a  larger  de- 
mand, the  debtor  will  be  discharged  if  the  creditor  receive 
the  money :  Washington  Gas  Co.  v.  Johnson,  123  Pa.  576 ; 
Ziegler  v.  McFarland,  147  Pa.  607;  Christman  v.  Martin, 
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7  Pa.  Superior  Ct.  568" ;  Bernstein  v.  Hirsch,  33  Pa.  Su- 
perior Ct.  87.  The  defendant  had  the  right  to  stipulate 
the  conditions  on  which  the  check  was  sent  and  it  would 
be  a  good  tender  unless  objections  were  made  at  the  time 
it  was  presented  on  the  ground  of  it  being  a  check.  The 
affidavit  is  not  clear  enough  on  this  point.  The  aver- 
ment is,  however,  sufficient  to  prevent  a  summary  judg- 
ment for  the  full  amount  of  the  claim  or  for  any  amount 
as  asked  for  in  the  rule  taken  by  the  appellee. 

The  judgment  is  reversed  and  a  procedendo  awarded. 


Bhoads,  Appellant,  v.  Walter. 

Deeds — Boundaries — Call  for  private  alley — Use  of  alley. 
When  land  is  sold  bounded  by  a  private  alley,  which  alley  is  in 
fact  opened  and  used  at  the  time  the  conveyance  is  made,  and  the 
all^  is  convenient  or  necessary  to  the  premises  sold,  unless  there 
is  something  in  the  conveyance  restricting  the  use  solely  to  the 
grantor  or  expressly  excepting  the  alley  from  the  grant,  the  righ,t 
to  use  it  passes  with  the  conveyance  and  becomes  appurtenant  to 
the  property. 

Argued  March  1,  1915.  Appeal,  No.  27,  March  T., 
1915,  by  defendant,  from  decree  of  C.  P.  Columbia  Co., 
Sept.  T.,  1914,  No.  1,  dismissing  bill  in  equity  in  case  of 
William  B.  Rhoads  v.  Henry  W.  Walter  and  C.  A.  Kleim, 
executor  of  Henry  Kleim,  deceased.  Before  Rice,  P.  J., 
Orlady,  Head,  Henderson,  Kephart  and  Trexler,  JJ. 
Reversed. 

Bill  in  equity  for  an  injunction. 

Demurrer  to  bill. 

The  bill  averred  that  C.  A.  Kleim,  executor  of  Henry 
Kleim  with  power  of  sale,  executed  on  July  31,  1905,  a 
deed  to  the  plaintiff,  of  certain  land  described  as  follows  : 

"Beginning  at  a  point  on  the  southwest  side  of  East 
street,  in  the  Town  of  Bloomsburg  being  the  southeaster- 
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ly  comer  of  lot  No.  11,  now  owned  by  William  Hartman ; 
thence  by  said  lot  south  forty-two  degrees  ten  minutes 
west  two  hundred  feet  to  Strawberry  alley;  thence  by 
the  same  south  forty-seven  degrees  thirty  minutes  east 
twenty-six  feet  more  or  less  to  the  north  line  of  Fourth 
street;  thence  along  the  same  north  sixty-six  degrees 
thirty  minutes  east  forty-seven  feet,  more  or  less,  to  a  pri- 
vate alley  ten  feet  wide ;  thence  along  said  private  alley 
north  twenty- three  degrees  thirty  minutes  west  20.3  feet; 
thence  along  the  head  of  said  private  alley  by  lot  of 
Smith  McBride  north  forty-two  degrees  ten  minutes  east 
149.5  feet  to  said  East  street ;  and  thence  along  the  same 
north  forty-seven  degrees  fifty  minutes  west  twenly-nine 
feet  to  the  place  of  beginning.'' 

On  November  17, 1914,  C.  A.  Kleim,  executor,  executed 
a  deed  to  Henry  W.  Walter  for  a  strip  of  land  described 
as  follows  : 

"All  that  certain  piece,  parcel  and  lot  of  land  situate 
in  the  said  Town  of  Bloomsburg  in  the  County  of  Co- 
lumbia, and  State  of  Pennsylvania,  bounded  and  de- 
scribed as  follows,  to  wit: 

"Beginning  at  a  comer  on  the  north  side  of  East  Fourth 
street  as  now  laid  out  at  corner  of  lot  of  Henry  W.  Wal- 
ter and  running  thence  along  the  line  of  said  lot  north 
twenty-three  degrees  and  thirty  minutes  west,  thirty- 
four  feet  and  nine  inches  to  a  corner  in  line  of  lot  now 
owned  by  W.  B.  Rhoads,  thence  along  the  line  of  said  lot 
south  forty-two  degrees  and  ten  minutes  east  ten  feet 
•to  a  corner  in  another  line  of  said  lot;  thence  along  the 
same  south  twenty-three  degrees  and  thirty  minutes 
west  twenty  and  three-tenths  feet  to  Fourth  street  afore- 
said ;  and  thence  along  the  same  north  sixty-six  degrees 
and  thirty  minutes  east,  ten  feet  to  the  place  of  begin- 
ning, containing  two  hundred  and  twenty-five  square 
feet  of  land,  be  the  same  more  or  less.  It  being  a  part 
of  the  same  lot  which  Samuel  Jacoby  and  wife  by  their 
indenture  of  deed  dated  the  thirtieth  day  of  April,  A.  D. 
1857,  and  recorded  in  the  office  for  recording  of  deeds  in 
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and  for  the  County  of  Columbia  in  deed  book  volume  56, 
at  page  319,  did  grant  and  confirm  unto  Henry  Kleim, 
whose  executor  is  grantor  hereto,  and  to  his  heirs  and  as- 
signs forever.  This  deed  is  intended  to  cover  the  fee  to 
and  the  foregoing  description  is  intended  to  cover  the 
private  alley  the  use  of  which  was  granted  by  Henry 
Kleim  to  D.  A.  McGee  by  deed  dated  October  9,  1894, 
and  recorded  in  the  said  office  in  deed  book,  volume  56 
at  page  327,  and  referred  to  in  deed  of  Henry  Kleim's 
executor  to  W.  B.  Rhoads  dated  July  31, 1905." 

Subsequently  Walter  erected  a  board  fence,  enclosing 
the  alley,  and  cutting  off  plaintiff's  access  to  it. 

The  defendant  demurred  to  the  bill. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill. 

Error  assigned  was  decree  dismissing  the  bill. 

R.  W.  Archbald,  with  him  C.  W.  Miller  and  L.  E.  Mil- 
ler,  for  appellants. — The  land  conveyed  to  the  plaintiff 
being  bounded  by  the  alley,  the  plaintiff  took  title  to  the 
center  of  it  and  had  a  right  to  the  use  of  it,  in  conjunc- 
tion with  the  other  abutting  owner:  Saccone  v.  West 
End  Trust  Co.,  224  Pa.  554;  Oliver  v.  Ormsby,  224  Pa. 
564 ;  Washburn's  App.,  105  Pa.  480 ;  Ferguson's  App., 
117  Pa.  426;  Piro  v.  Shipley,  211  Pa.  36;  Andres  v. 
Steigerwalt,  29  Pa.  Superior  Ct.  1. 

Ralph  R.  John,  with  him  H,  Montgomery  Smith,  for 
appellees,  cited :  Fitzel  v.  Philadelphia,  211  Pa.  1 ;  Neely 
V.  Philadelphia,  212  Pa.  551;  Sharpless  v.  Willauer,  39 
Pa.  Superior  Ct.  205. 

Opinion  by  Kephart,  J.,  October  11, 1915 : 
The  question  presented  in  this  appeal  is  whether  the 
averments  contained  in  the  appellant's  bill  were  suffi- 
cient in  law  to  sustain  it.    The  court  below  deemed  them 
insufficient  and  on  demurrer  dismissed  the  bill.     The 
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controversy  arose  from  the  use  as  a  private  alley  of  a 
strip  of  ground  ten  feet  in  width  and  about  twenty  feet 
in  length.  Both  Rhoads  and  Walter,  parties  hereto, 
claim  under  the  same  grantor.  The  lots  immediately  ad- 
joining the  alley  are  severally  owned  by  these  parties. 
Appellant's   deed   contained   the  following  calls  and 

boundaries:    "Thence forty-seven  feet,  more  or 

less,  to  a  private  alley  ten  feet  wide ;  thence  along  said 

private  alley  north 20.3  feet;    thence  along  the 

head  of  said  private  alley  by  lot  of "    The  deed 

under  which  Walter  specifically  claims  title  to  this  ten- 
foot  strip  adjoiningjiis  lot  is  from  his  codefendant  The 
court  below  seemed  to  consider  the  language  of  appel- 
lant's deed  as  absolutely  controlling  the  question  as  to 
whether  or  not  the  appellant  was  given  the  use  of  this 
alley,  and  held  that  the  use  of  the  term  "private  alley" 
had  such  a  different  signification  than  public  alley,  that 
the  grantor  in  using  this  term  intended  it  to  apply  as  a 
restriction  on  the  lot  conveyed,  and  as  a  designation  of 
a  way  solely  for  the  grantor's  own  use,  and  as  used  it 
excluded  this  way  as  being  appurtenant  to  appellant's 
ground.  There  is  nothing  in  appellant's  deed  which 
would  sustain  this  limited  construction.  Unless  it  did 
clearly  appear  that  such  construction  was  intended,  the 
term  "private  alley"  should  receive  its  legal  meaning. 
That  would  be  an  alley  which  the  municipality  would  not 
be  required  to  keep  in  repair,  or  be  liable  in  damages  for 
injuries  sustained  thereon ;  one  that  subserves  the  con- 
venience of  particular  individuals,  and,  in  so  far  as  its  use 
Is  here  claimed,  it  would  be  the  right  or  easement  which 
one  man  has  of  going  over  another's  land  to  and  from 
his  premises  abutting  thereon.  Reading  into  appellant's 
deed  the  meaning  of  the  term,  thus  generally  taken,  the 
principle  applicable  to  its  use  will  be  found  in  Saccone  v. 
West  End  Trust  Co.,  224  Pa.  554,  and  Oliver  v.  Ormsby, 
224  Pa.  564.  In  the  case  first  cited  it  is  held  that:  "If 
the  alley  in  question  had  been  a  public  highway,  the 
grantees  of  land  bounded  thereon  would  without  doubt 
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have  taken  the  fee  to  the  center  of  the  highway,  if  the 
grantor  owned  such  fee,  and  had  used  no  language  in 
his  deed  indicating  an  intention  to  retain  the  fee  in  the 

highway We  can  see  no  good  reason  why  the  same 

rule  should  not  apply  to  land  which  is  conveyed  as  bound- 
ed by  a  private  way In  some  of  our  cases,  the  lan- 
guage used  appears  to  sustain  the  contention  of  appel- 
lants, that  there  is  a  distinction  between  the  call  for  a 
public  highway  as  a  boundary,  and  a  private  street  or 
alley,  so  designated.  But  we  think  upon  examination 
that  these  decisions  were  not  intended  to  go  further,  than 
to  hold  that  where  land  is  conveyed  as  bounded  by  an  un- 
opened street,  the  grantee  takes  the  fee  only  to  the  side 

line  of  the  street,  with  an  easement  over  its  bed 

The  authorities  are  uniformly  to  the  effect  that  the  ques- 
tion of  whether  the  grant  includes  the  fee  to  the  bed  of 
the  highway  is  one  of  intention.  The  grantor  in  the 
present  case  did  not  expressly  except  from  his  convey- 
ance the  fee  of  the  alley  in  the  rear  of  the  lots  conveyed, 
and  it  is  hardly  reasonable  to  suppose  that  he  intended  to 
reserve  a  strip  at  the  end  of  the  four  lots,  three  feet  wide 
and  eighty  feet  long,  which  he  was  subjecting  to  ease- 
ments which,  so  long  as  claimed  by  the  grantees,  would 
prevent  him  from  making  any  beneficial  use  of  the  fee  in 
the  strip." 

Without  attempting  to  enlarge  on  the  principal  here 
laid  down,  we  believe  the  facts  stated  in  appellant's  bill 
bring  it  within  the  principal  here  stated.  The  language 
in  his  deed  is  of  great  importance,  but  we  must  consider 
the  conditions  on  the  ground  at  the  time  the  conveyance 
was  made  if  we  are  to  ascertain  the  real  intention  of  the 
grantor.  In  a  conveyance  designating  a  street  as  a  bound- 
ary, it  is  always  open  to  proof  to  show  that  the  street 
was  unopened  and  unused,  and  therefore  the  grantee's 
right  was  limited  to  the  edge  or  side  of  the  street.  So 
with  respect  to  the  alley  in  question.  As  intimated  by 
Brother  Porter,  in  Sharpless  v.  Willauer,  39  Pa.  Su- 
perior Ct.  205,  the  conditions  actually  existing  on  the 
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ground  at  the  time  plaintiff  acquired  title  noiust  be 
averred  in  order  to  secure  the  relief  sought. 

Appellant  avers  that  at  the  time  the  deed  was  made  ibe 
lot  was  vacant,  with  the  alley  as  appurtenant ;  that  a 
deed  was  made  by  this  same  grantor,  eleven  years  before 
appellant's  deed,  to  one  D.  A.  Magee  for  the  use  of  this 
strip  of  ground  as  a  private  alley ;  that  appellant  con- 
structed his  house  with  reference  to  it,  built  part  of  a 
brick  walk  on  it,  and  sold  off  land  with  respect  to  it.  His 
bill  might  have,  with  more  particularity,  averred  the  use 
at  the  time  the  conveyance  was  made,  but  the  inference 
as  to  such  use  is  clear  from  the  foregoing  facts.  They  are 
sujfficient  to  sustain  the  plaintiflPs  bill.  When  land  is 
sold  bounded  by  a  private  alley,  which  alley  is  in  fact 
opened  and  used  at  the  time  the  conveyance  is  made,  and 
the  alley  is  convenient  or  necessary  to  the  premises  sold, 
unless  there  is  something  in  the  conveyance  restricting 
the  use  solely  to  the  grantor  or  expressly  excepting  the 
alley  from  the  grant,  the  right  to  use  it  passes  with  the 
conveyance  and  becomes  appurtenant  to  the  property. 

There  is  no  serious  question  over  the  right  of  the  plain- 
tiff to  have  equitable  relief.  Our  case  of  Andreas  v. 
Steigerwalt,  29  Pa.  Superior  Ct.  1,  is  ample  authority. 

The  assignments  of  error  are  sustained,  the  decree  is 
reversed,  the  bill  reinstated,  and  a  procedendo  awarded. 


Guzzi  V.  Delaware  &  Hudson  Company,  Appellant, 

(No.  1). 

Ejectment — Prior  ejectments — Evidence — Parties — Privy  in  title 
— Equity — Jurisdiction, 

In  a  suit  in  equity  where  the  real  dispute  is  title  to  land  it  is 
reversible  error  for  the  court  to  admit  in  evidence  the  records  of 
two  prior  ejectments  concerning  the  same  land  in  which  the  de- 
fendant corporation  was  not  a  party,  and  where  a  deed  offered  in 
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eyidence  by  the  plaintiff  showed  that  the  defendant  did  not  hold 
anything  as  a  privy  through  or  under  the  successful  party  in  the 
prior  ejectments,  but  was  in  fact  the  grantor  of  the  land  in  dis- 
pute, to  such  unsuccessful  party.  Such  a  deed  in  itself  has  no 
evidential  value  where  it  appears  that  it  merely  purported  to  con- 
vey 'the  surface  or  right  of  soil"  reserving  the  mineral  without 
surface  support,  and  the  plaintifTs  claim  is  for  damages  for  failure 
to  give  such  support. 

A  privy  to  a  judgment  or  decree  is  one  whose  succession  to  the 
rights  of  property  thereby  affected  occurs  after  the  institution  of 
the  suit  or  from  a  party  thereto. 

Equity  has  no  jurisdiction  over  a  claim  for  damages  for  failure 
to  afford  surface  support,  where  the  suit  involved  a  dispute  as  to 
the  title  to  the  coal ;  but  if  the  defendant  raises  no  question  as  to 
the  jurisdiction  and  submits  to  the  trial  on  the  merits,  the  court 
will  not  thereafter  dismiss  the  bill  for  lack  of  jurisdiction. 

Argued  March  2,  1915.  Appeal,  No.  28,  March  T., 
1915,  by  defendant,  from  decree  of  C.  P.  Lackawanna 
Co.,  March  T.,  1913,  No.  5,  dismissing  bill  in  equity  in 
ease  of  Teresa  Guzzi  v.  The  Delaware  &  Hudson  Com- 
pany. Before  Rice,  P.  J.,  Orlady,  Head,  Kephabt  and 
Trexleb,  JJ.    Reversed. 

Bill  in  equity  for  an  injunction  and  for  an  accounting. 
Before  Edwards,  P.  J. 
The  court  found  the  facts  to  be  as  follows : 

1.  Plaintiff  is  the  owner  of  the  surface  of  a  lot  of  land 
situate  on  Hospital  street  in  the  City  of  Carbondale. 
The  size  of  the  lot  is  about  35  feet  by  95  feet,  and  on  it 
there  are  two  buildings,  one  built  of  concrete  mostly, 
and  used  for  a  store  and  dwelling;  and,  on  the  rear  of 
the  lot  a  frame  building,  occupied  by  tenants.  These 
buildings  were  constructed  about  four  years  ago. 

2.  The  plaintiflPs  title  to  her  land  is  by  deed  from 
Thomas  P.  Duflfy,  who  obtained  title  to  a  larger  tract 
(including  plaintiff's  lot)  from  the  heirs  of  Mary  Duflfy. 
The  title  of  Mary  Duflfy  was  founded  on  adverse  posses- 
sion, established  in  our  court  by  two  verdicts  in  eject- 
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ment.  The  records  of  the  ejectment  cases  were  admitted 
in  evidence,  and  they  show  that  Mary  V.  Duflfy,  the  othei> 
contestant  in  the  litigation,  depended  and  defended  on  a 
paper  title,  to  wit,  a  deed  from  the  Delaware  and  Hud- 
son Canal  Company  to  her,  in  1893,  of  the  surface  of 
the  said  tract  of  land ;  and  the  title  claimed  by  Mary 
V.  DuflEy  under  said  deed  is  the  title  that  was  defeated 
by  the  verdicts  in  ejectment. 

3.  The  defendant,  in  the  matter  of  coal  and  mining 
rights,  is  the  successor  to  the  Delaware  and  Hudson 
Canal  Company.  The  coal  company,  therefore,  is  the 
owner  of  the  coal  underneath  the  surface  of  large  acres 
of  land,  including,  inter  alia,  the  Duflfy  tract.  While  no 
particular  effort  was  made  during  the  hearing  of  the 
case,  to  prove  the  exact  extent  and  nature  of  the  defend- 
ant's mining  rights,  it  is  conceded  by  both  sides  that  the 
defendant  and  its  predecessor,  for  more  than  half  a 
century,  have  been  the  owners  of  the  coal,  with  the 
right  to  mine  the  same.  Each  of  the  parties  submit  the 
same  request  as  to  the  ownership  of  the  coal. 

4.  The  coal  veins  underlying  the  plaintiff's  land  in  the 
DuflPy  tract,  and  in  the  lands  contiguous  thereto,  are 
three  in  number,  and  are  designated  as  the  "Top,''  "Mid- 
dle" and  "Bottom"  veins.  The  top  vein  is  about  100  feet 
below  the  surface,  and  is  about  six  feet,  nine  inches,  in 
thickness.  With  a  foot  and  a  half  of  rock  intervening 
comes  the  middle  vein,  and  with  about  the  same  thick- 
ness of  rock  again  intervening  comes  the  bottom  vein. 
These  two  latter  veins  are  each  about  five  and  one-half 
feet  in  thickness.  It  will  be  noticed  that  the  three  veins 
are  very  close  to  each  other.  From  the  bottom  of  the  top 
vein  to  the  bottom  of  the  lowest  or  third  vein,  the  space 
is  about  thirteen  feet. 

5.  The  canal  company  began  mining  the  top  vein 
about  the  year  1860.  The  mining  was  done  in  the  man- 
ner customary  at  that  period.  Pillars  were  left  to  sup- 
port the  surface.    The  amount  of  coal  left  in  the  pillars 
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is  variously  estimated  at  from  one-fourth  to  one-third. 
The  exact  quantity  of  coal  left  in  the  pillars  cannot  be 
accurately  determined ;  but  this  fact  is  not  of  much  im- 
portance now.  The  company  ceased  mining  the  top- 
vein,  in  the  neighborhood  of  and  under  the  Duflfy  tract, 
in  1863,  and  since  then  there  has  been  a  general  caving 
in  of  the  vein  under  the  said  tract,  and  beyond  it  for  a 
distance  of  five  hundred  feet  or  more.  It  is  impossible 
to  ascertain  the  conditions  in  the  top  vein  under  plain- 
tifPs  lot,  or  under  the  Duflfy  tract,  or  under  a  larger 
surrounding  area,  because  these  places  or  workings  are 
now  inaccessible  and  have  been  so  for  many  years.  It 
may  be  that  the  pillars  left  in  the  vein  were  insufficient 
for  surface  support;  or,  it  may  be  that  they  were  suf- 
ficient at  first  but,  after  many  years,  became  weakened 
and  deteriorated,  from  one  cause  or  another,  and  that 
they  gradually  crumbled  away.  Speculation  as  to  these 
matters  answers  no  useful  purpose.  The  one  important 
fact  in  this  connection,  as  established  by  the  evidence,  is 
that  there  was  no  subsidence  of  the  surface  of  plaintiflPs 
lot,  nor  of  any  part  of  the  surface  of  the  Duflfy  tract, 
until  the  defendant  began  mining  operations  in  the 
third  or  bottom  vein. 

6.  Defendant  began  mining  in  the  bottom  vein,  in  the 
neighborhood  of  Hospital  street  and  under  the  Duflfy 
tract,  in  September,  1911,  and  ceased  mining  in  the 
same  territory  in  October,  1912,  the  operation  in  that 
particular  locality  covering  a  period  of  mining  of  about 
one  year.  Near  the  end  of  said  period  there  occurred  a 
'^squeeze"  in  the  bottom  vein,  and  there  was  a  caving  in 
of  the  roof  within  ten  or  twenty  feet  of  plaintiffs  land. 
Exactly  under  plaintiflPs  lot  there  was,  in  part,  a  solid 
pillar  of  coal  constituting  about  fifty  per  cent,  of  the 
coal,  the  other  fifty  per  cent,  having  been  mined  out. 
While  there  was  no  roof  down  on  the  floor  of  the  cham- 
ber or  chambers  under  said  lot,  there  was  an  apparent 
disturbance  of  the  roof,  because  it  was  broken  in  parts, 
and^  in  mining  parlance,  was  ^^hanging/'  and  was  being 
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held  np  by  timbering.  The  evidence  clearly  shows  that 
the  conditions  in  the  bottom  vein  under  the  Ouzzi  prop- 
erty^  and  in  the  immediate  vicinity,  were  dangerous.  It 
was  for  this  reason  that  the  defendant  ceased  mining  in 
that  locality  in  October,  1912. 

7-  In  the  said  month  of  October  a  subsidence  of  the 
surface  of  plaintiflPs  property  occurred,  causing  damage 
to  the  two  buildings  erected  thereon.  The  disturbance 
to  the  land  itself  was  slight-  There  were  cracks  or 
fissures  on  the  street,  in  the  sidewalk,  on  the  surface, 
between  the  two  buildings,  and  in  the  cellar  of  the  front 
house.  These  fissures  were  about  two  inches  in  width. 
The  substantial  injury  was  that  which  affected  the  build- 
ings, particularly  the  concrete  building.  After  a  con- 
sideration of  the  evidence  and  of  all  the  conditions  there- 
by disclosed,  I  find  that  the  injury  to  the  plaintiflPs 
property  was  caused  by  the  mining  done  by  defendant  in 
the  bottom  vein.  Whether  the  mining  in  this  vein  was 
the  sole  cause  of  the  damage  is  impossible  to  determine ; 
but  that  it  contributed  in  a  very  material  way  to  pro- 
duce the  conditions  complained  of  is  a  proposition  that 
is  fairly  established. 

The  court  found  in  favor  of  the  plaintiff  for  $453. 
Both  plaintiff  and  defendant  appealed. 

Error  assigned  by  defendant  was  decree  awarding 
damages  to  the  plaintiff. 

W,  J.  Torrey,  of  Wellse  d  Torrey,  with  him  John  P. 
Kelly,  for  appellant. 

Thomas  P.  Duffy,  with  him  Joseph  F.  Oilroy,  for  ap- 
pellee. 

Opinion  by  Hbad,  J.,  October  11, 1915 : 
The  plaintiff  filed  this  bill  in  equity  against  the  de- 
fendant corporation  praying:  first  for  an  injunction  to 
restrain  it  from  the  further  mining  of  coal  under  cer- 
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tain  premises  averred  to  belong  to  her  without  leaving 
sufficient  support  for  the  surface;  second,  that  an  ac- 
count be  taken  of  the  damages  already  sustained  from 
said  mining  and  a  decree  be  entered  requiring  the  de- 
fendant to  pay  the  same.  In  her  bill  she  first  averred 
that  she  was  the  owner  in  fee  simple  of  a  certain  tract 
of  land  in  the  City  of  Carbondale,  the  boundaries  of 
which  are  set  forth.  She  then  admitted  the  defendant 
company  was  the  owner  of  the  coal  underlying  the  sur- 
face of  the  said  lot  and  was  engaged  in  mining  therein ; 
that  by  reason  of  the  manner  in  which  said  mining  was 
conducted,  her  surface  land  had  broken  and  caved  in 
with  the  result  that  the  buildings  thereon  had  been 
seriously  damaged.  The  defendant, — raising  no  ques- 
tion as  to  the  jurisdiction  of  the  court  to  entertain  the 
bill, — answered  on  the  merits,  denying  that  the  plaintiff 
had  any  title  whatsoever  to  the  lot  of  ground  in  ques- 
tion ;  averring  it  was  the  owner  of  the  coal  and  was  but 
exercising  its  right  of  ownership  in  prosecuting  its  min- 
ing operations  in  the  manner  in  which  they  had  been  con- 
ducted, &c.  Issue  was  joined  and  the  case  proceeded  to 
final  hearing.  The  learned  court  below  thereupon  dis- 
solved the  preliminary  injunction  which  had  been  first 
entered,  but  determined  the  plaintiff  had  suffered  cer- 
tain damages  and  filed  a  decree  requiring  the  defendant 
to  pay  the  amount  thereof.  From  that  decree  comes  this 
appeal  by  the  defendant. 

Clearly  enough  we  have  before  us  in  substance  an 
action  of  trespass.  Unless  the  plaintiff  has  established 
that  she  was  the  owner  of  the  locus  in  quo,  her  case  has 
entirely  failed.  To  support  her  averment  of  ownership, 
she  offered  in  evidence  two  certain  deeds  showing  that 
her  alleged  title  came  from  one  Mary  Duffey  who,  in 
1906,  had  undertaken  to  convey  some  interest  in  the 
premises  in  dispute  to  one  Thomas  P.  Duffey  who  later 
conveyed  to  the  plaintiff.  What  title  then  had  Mary 
Duffey,  the  plaintiff^s  grantor?  In  the  attempt  to  so 
answer  this  question  as  to  fix  title  in  her,  the  plaintiff 
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was  permitted  to  offer  in  evidence,  over  the  objection  of 
the  defendant,  the  records  and  judgments  in  two  cer- 
tain actions  of  ejectment  theretofore  tried  in  the  Court  of 
Common  Pleas  of  Lackawanna  County.  In  the  first  of 
these  Mary  Duffey  was  plaintiff  and  one  Mary  V.  Duffey 
defendant.  The  plaintiff  recovered  and  judgment  was 
entered  in  her  favor.  In  the  second  action  Mary  V. 
Duffey  in  turn  was  plaintiff  and  Mary  Duffey  the  de- 
fendant This  action  resulted  in  a  verdict  and  judgment 
for  the  defendant.  One  other  piece  of  evidence  offered 
by  the  plaintiff  in  the  present  action  was  also  admitted 
over  the  objection  of  the  defendant.  This  was  a  deed 
in  which  the  defendant  company  was  grantor  and  Mary 
V.  Duffey,  grantee.  It  was  made  in  1893,  and  by  it  the 
defendant  undertook  to  convey  "the  surface  or  right  of 
soil  in  a  certain  lot  in  Carbondale, — ^which  we  under- 
stand to  be  the  premises  in  dispute, — to  the  grantee 
therein  named."  This  deed  expressly  reserved  unto  the 
grantor  the  complete  and  unrestricted  right  to  mine  all 
of  its  coal  under  the  said  lot  without  being  required  to 
provide  surface  support  for  the  same.  And  the  grantee 
therein,  by  the  express  terms  of  the  conveyance,  took 
what  was  granted  "subject  to  any  claim  or  claims  by, 
from,  under  or  through  any  person  or  persons  now  or 
lately  in  the  occupancy  thereof,  &c.,  and  without  any 
right  to  recover  from  the  grantor  any  costs  that  might 
be  incurred  in  any  attempt  to  dispossess  such  occu- 
pants." 

It  being  clear,  under  the  evidence  offered  and  received, 
that  the  present  defendant  had  not  been  a  party  to  either 
of  the  actions  referred  to ;  that  no  notice  had  ever  been 
given  to  it  by  any  one  of  the  pendency  of  such  actions  or 
their  trial;  on  what  theory  could  the  judgments  in 
which  these  actions  resulted  become  evidence  to  estab- 
lish the  present  plaintiff's  averment  of  ownership  as 
against  the  responsive  answer  of  the  defendant?  The 
learned  court  below  appears  to  have  reached  the  con- 
clusion that  although  the  defendant  was  not  a  party,  it 


Digitized  by 


Google 


GUZZI  V.  DEL.  &  HUDSON  CO.,  Appellant,  (No.  1).  55 
48,  (1915).]  Opinion  of  the  Court. 

was  privy  to  such  actions^  and  therefore,  under  the  gen- 
eral rule,  becalme  bound  by  the  judgments  entered  there- 
in. If  the  court  was  in  error  in  this  conclusion  and 
should  have  rejected  the  records  of  these  actions,  then 
the  plaintiff's  case  wholly  failed  for  want  of  evidence 
to  establish  her  ownership  and  her  bill  should  have  been 
dismissed. 

The  general  rule  that  judgments  are  conclusive  be- 
tween parties,  and  privies  as  well,  is  so  thoroughly 
grounded  in  reason  and  so  uniformly  supported  by  de- 
cision that  it  may  now  be  considered  an  axiom.  We  have 
then  left  the  important  question  in  the  present  case,  who, 
in  the  law,  is  considered  privy  to  a  judgment  in  an  action 
to  which  he  was  not  a  party?  In  Words  &  Phrases, 
Vol.  VI,  page  5606,  we  find  "The  term  ^privity'  denotes 
mutual  or  successive  relationship  to  the  same  right  of 
property."  (Many  cases  cited.)  In  the  same  volume, 
page  5608,  it  is  said :  "A  privy  to  a  judgment  or  decree  is 
one  whose  succession  to  the  rights  of  property  thereby 
affected  occurs  after  the  institution  of  the  suit  or  from  a 
party  thereto:  Orthwein  v.  Thomas,  21  N.  E.  430;  127 
HI.  554;  4  L.  R.  A.  434,  &c Personal  representa- 
tives, heirs,  devisees,  legatees,  assignees,  voluntary  gran- 
tees, judgment  creditors  or  purchasers  from  them  with 
notice,  are  included  within  the  term  ^privies'  as  that 
word  is  used  in  the  statement  of  the  rule  that  a  judg- 
ment is  binding  on  parties  and  privies."  In  an  editor's 
note  to  the  case  of  Miller  v.  Ditlinger,  81  Kan.  9,  re- 
ported in  26  L.  R.  A.  (N.  S.)  595,  reviewing  a  large  num- 
ber of  cases  from  many  jurisdictions,  we  have  this  sum- 
mary :  "As  a  general  rule  the  landlord  will  not  be  bound 
by  a  judgment  in  ejectment  against  the  tenant  in  an 
action  to  which  the  landlord  was  not  a  party,  at  least 
if  he  had  no  notice  of  the  suit.  The  reason  for  the  rule 
is  that  the  landlord  does  not  claim  through  or  under  his 
tenant  and  therefore  is  not  in  that  sense  his  privy." 
Our  own  Supreme  Court  has  followed  this  well  nigh 
mdversal  trend  of  decision  in  determining  who  was  to 
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be  considered  privy  to  a  judgment  entered  in  an  action 
to  which  he  was  no  party  and  of  which  he  had  no  notice. 
In  Strayer  v.  Johnson,  110  Pa.  21,  Mr.  Justice  Ster- 
EBTT  says :  "Privies  are  those  whose  relationship  to  the 
same  right  of  property  is  mutual  or  successive.  In 
other  words,  privity  denotes  mutual  or  successive  re- 
lationship to  the  right  of  property,  title  or  estate 

The  essential  privity  was  not  in  the  parties  to  the  actions 
which  determined  the  location  of  the  Nelson  survey,  but 
in  the  right  of  property  involved  therein ;  and  all  parties 
subsequently  coming  into  the  title,  no  matter  how,  and 
relying  on  a  right  of  property  derived  from  either  of  the 
warrants  and  surveys,  are  visited  with  notice  of  the  ad- 
judication to  which  those  surveys  were  subjected  be- 
tween the  parties  who  were  then  the  owners.'^ 

But  the  plaintiff  in  the  present  case  can  derive  no  aid 
from  the  rule  as  it  is  thus  everywhere  stated  and  de- 
fined. Had  the  plaintiff  been  able  to  show  that  this  de- 
fendant claimed  or  held  anything  through  or  under 
Mary  V.  Duflfey,  the  unsuccessful  party  in  the  actions, 
then  indeed  the  rule  would  have  applied.  But  she  must 
uphold  that  the  exact  converse  of  the  rule  as  stated  is 
also  a  part  of  the  rule.  In  other  words,  that  because  her 
grantor  was  able  to  show  a  better  title  to  something  than 
one  Mary  V.  Duflfey  had,  she  may  bind,  as  a  party  to  the 
judgments  obtained,  every  ancestor  in  title  of  Mary  V. 
Duflfey.  This,  as  we  view  it,  is  unsound  in  reason  as  well 
as  in  law.  A  flowing  stream  derives  everything  which 
makes  it  a  flowing  stream  from  the  fountain  whence  it 
springs.  Manifestly,  if  an  attack  be  made  on  the  foun- 
tain which  results  in  its  damage  or  destruction,  the 
stream  below  along  all  of  its  course  must  be  materially, 
if  not  vitally  aflfected  by  such  an  attack.  But  clearly, 
the  converse  of  the  proposition  cannot  be  maintained. 
The  waters  below  the  spring  may  be  fouled,  diverted,  or 
otherwise  aflfected,  but  this  in  nowise  impairs  or  inter- 
feres with  the  steady  flow  from  the  fountain. 
*   We  can  find  no  warrant  in  any  case  decided  in  our 
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own  State,  nor  in  the  many  to  which  we  have  referred 
from  other  jurisdictions,  for  the  conclusion  that  the  de- 
fendant in  the  present  case  could  properly  be  adjudged 
a  privy  to  the  judgments  entered  in  the  two  actions  of 
Duflfey  V.  Duflfey.  That  being  true,  the  plaintiff  failed 
to  establish  that  she  had  any  title  to  or  ownership  in  the 
land  that  would  support  any  interference  by  her  in  the 
mining  operations  of  the  defendant  in  the  coal  which  had 
been  owned  by  it  or  its  predecessor  for  a  half  a  century. 

Moreover  it  is  difficult  to  perceive  how,  in  the  issue 
being  tried,  the  deed  from  the  defendant  to  Mary  V. 
Duflfey  possessed  any  evidential  value.  As  we  have  seen 
it  purported  to  convey  only  "the  surface  or  right  of  soil" 
to  the  locus  in  quo.  Even  if  we  assume  that,  as  a  result 
of  the  two  actions  of  ejectment,  Mary  Duffey  had  estab- 
lished title  in  herself  to  this  "surface  or  right  of  soil," 
how  could  that  fact  support  the  plaintiflf's  claim  for 
damages  resulting  from  the  exerci3e,  by  the  defendant, 
of  the  identical  right  it  had  expressly  reserved  unto 
itself  in  the  deed  referred  to. 

Lest  this  case  should  be  mistakenly  regarded  as  a 
precedent  upholding  the  jurisdiction  of  a  court  of  equity 
under  similar  circumstances,  we  deem  it  proper  to  add 
that  the  learned  judge  below  clearly  pointed  out  the 
plaintiflf  had  a  complete  and  adequate  remedy  at  law. 
The  case  immediately  and  necessarily  resolved  itself  into 
the  trial  of  a  disputed  title  to  land.  But  as  the  defend- 
ant, at  no  time  raised  any  question  as  to  the  jurisdiction 
and  submitted  to  a  trial  on  the  merits,  the  court  proper- 
ly declined  to  dismiss  the  bill  on  that  ground. 

The  decree  of  the  court  below  is  reversed  and  the  bill 
is  dismissed  at  the  costs  of  the  appellee. 
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Guzzi^  Appellant,  v.  Delaware  &  Hudson  Company 

(No.  2).. 

Opinion  by  Hbad,  J.,  October  11, 1915 : 

This  is  a  companion  appeal  with  that  between  the 
same  parties  in  which  the  defendant  was  the  appellant 
and  in  which  an  opinion  has  this  day  been  handed  down, 
ante,  page  48. 

The  appellant  in  the  present  appeal  complains  because 
of  the  measure  of  damages  adopted  by  the  learned  court 
below  in  entering  a  decree  in  her  favor.  Having  de- 
termined in  the  previous  appeal  that  her  case  had  failed 
and  her  bill  should  be  dismissed  there  is  nothing  left 
for  discussion  in  the  present  case. 

For  the  reasons  there  given  we  dismiss  this  appeal  at 
the  costs  of  the  appellant. 


Dunmore  v.  McAndrew,  Appellant 

Road  law — Assessments — Apportionment  of  payment — Illegal 
ordinance — Curative  Act  of  May  H,  19 IS,  P.  L.  200 — Resolution 
of  councils. 

Where  an  ordinance  of  a  borough  duly  enacted,  provides  for  an 
assessment  for  a  road  improyement  against  abutting  property 
owners,  but  is  invalid  because  it  provides  that  the  assessment  shaU 
be  payable  in  six  years  in  annual  installments,  instead  of  five  or 
less  annual  installments,  the  borough,  in  availing  itself  of  the  bene- 
fit of  the  Curative  Act  of  May  14,  1913,  P.  L.  299,  may  by  resolu- 
tion, direct  a  new  assessment  payable  in  four  annual  installments, 
without  passing  an  ordinance  for  that  purpose  duly  signed  by  the 
burgess  and  published  according  to  the  legal  requirements. 

Argued  March  3,  1915.  Appeal,  No.  37,  March  T., 
1915,  by  defendant,  from  order  of  C.  P.  Lackawanna 
Co  June  T.,  1914,  No.  472,  making  absolute  rule  for 
Judgment  for  want  of  a  sufllcient  aflldavit  of  defense  in 
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case  of  Dunmore  Borough  v.  P.  A.  McAndrew.    Before 
Bice,  P.  J.,  Orlady,  Head,  Kephaet  and  Tbexlbr,  JJ. 
Affirmed. 

Scire  facias  sur  municipal  lien. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Cornelius  Comegys  and  William  W.  Lathrope^  for  ap- 
pellant.— The  legislature  had  no  power  to  authorize  an 
assessment  for  the  cost  of  a  street  pavement  illegally 
laid  when  there  was  no  legal  obligation  on  the  part  of 
the  borough  to  pay  for  it  and  no  resultant  moral  or 
equitable  obligation  on  the  part  of  the  property  owners 
to  pay  for  it :  Schenley  v.  Com.,  to  use,  36  Pa.  29. 

Where  the  act  omitted  (the  omission  of  which  is  in- 
tended to  be  cured  by  a  remedial  statute)  is  an  act  which 
the  l^islature  could  not  have  dispensed  with  by  a  prior 
statute,  the  remedial  act  cannot  be  so  construed  as  to 
give  it  the  retrospective  operation  intended :  Underwood 
V.  Lilly,  10  S.  &  R.  97 ;  Taylor  v.  Mitchell,  57  Pa.  209. 

The  Act  of  May  14, 1913,  P.  L.  200,  did  not  authorize 
this  lien :  Sullivan^s  App.,  77  Pa.  107 ;  Miller  v.  Miller, 
44  Pa.  170. 

The  assignment  in  this  case  was  not  made  according 
to  the  law  under  which  the  improvement  was  made :  Fell 
V.  Philadelphia,  to  use,  81  Pa.  58;  Hershberger  v.  Pitts- 
burgh, 115  Pa.  78;  Moorewood  Ave.,  159  Pa.  39;  Mc- 
Andrews  v.  Dunmore  Borough,  245  Pa.  101. 

R.  A.  SUmmerman  and  R.  W.  ArcKbald,  with  them  C, 
P.  (yMalteyy  for  appellee. — The  assessment  in  contro- 
versy was  within  the  terms  of  the  curative  Act  of  May 
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14,  1913,  P.  L.  200,  and  its  validity  is  to  be  determined 
with  reference  to  that  act  without  regard  to  what  may 
have  gone  before :  Wyoming  Street,  137  Pa.  494. 

A  resolution  of  the  borough  council  was  all  that  was 
required :  Miller  v.  Westview  Borough,  57  Pa.  Superior 
Ct.  14;  Howard  v.  Olyphant  Borough,  181  Pa.  191; 
Wamer  v.  Poor  Directors,  38  Pa.  Superior  Ct  437. 

Opinion  by  Head,  J.,  October  11,  1915 : 
To  the  municipal  lien  entered  by  the  plaintiff  borough 
the  defendant  replied  by  filing  an  afSdavit  of  defense. 
After  a  hearing  on  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit,  the  learned  court  below  made  the  ' 
rule  absolute  and  the  defendant  appeals. 

By  ordinance,  duly  enacted,  the  Borough  of  Dun- 
more  had  ordained  the  improvement  of  a  certain  portion 
of  its  public  streets.  The  ordinance  further  provided 
for  the  assessment  of  two-thirds  of  the  cost  thereof 
against  the  abutting  property  owners.  At  the  time  of 
the  enactment  of  the  ordinance  the  borough  was  fully 
empowered  by  existing  laws  to  do  these  things.  The 
contract  was  let  and  the  work  carried  forward  to  com- 
pletion. However,  in  adopting  the  ordinance  referred 
to,  the  borough  had  provided  that  the  assessments  re- 
ferred to  were  to  be  payable  in  six  years  in  annual  in- 
stallments. In  so  doing  it  violated  the  statute  which 
authorized  the  splitting  up  of  such  assessment  into  not 
more  than  five  annual  installments.  The  present  de- 
fendant filed  a  bill  seeking  to  restrain  the  borough  from 
entering  into  a  contract  and  making  the  improvement. 
Notwithstanding  the  filing  of  the  bill  and  while  it  was 
progressing  to  final  hearing,  the  borough  had  gone  on 
with  the  work.  The  litigation  resulted  in  a  decree  for 
a  permanent  injunction,  and  on  appeal  to  the  Supreme 
Court,  McAndrews  v.  Dunmore  Borough, -245  Pa.  101, 
that  decree  was  affirmed.  Because  the  manner  in  which 
the  borough  had  undertaken  to  provide  for  the  collection 
of  two-thirds  of  the  cost  of  the  improvement  was  in 
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violation  of  the  statute;  and  because  that  portion  of  the 
ordinance  was  so  inseparably  connected  with  the  re- 
mainder of  it,  it  could  not  be  stricken  down  without  in- 
volving the  destruction  of  the  entire  ordinance.  The 
borough  was  thus  left  without  any  remedy  to  collect  any 
portion  of  the  cost  of  the  improvement  from  the  abutting 
property  owners. 

In  1913  the  legislature  enacted  a  statute  belonging  to 
the  class  commonly  called  Curative  Acts  (Act  14th  May, 
1913,  P.  L.  200).  That  act  declared  "That  whenever 
heretofore  the  council  of  any  incorporated  borough  of 
this  Commonwealth  has  required  by  ordinance,  and 
caused  to  be  paved any  public  street  or  part  there- 
of, pursuant  to  such  ordinance ;  but,  owing  to  some  de- 
fect in  the  petition  or  notice,  or  other  proceeding,  nec- 
essary under  existing  law  and  ordinance  to  give  juris- 
diction to  such  council,  or,  owing  to  some  defect  in  the 
ordinance,  or  for  any  other  reason,  the  cost  of  such  im- 
provement cannot  be  legally  assessed  upon  the  prop- 
erty bounding  or  abutting  upon  the  street,  as  was  con- 
templated by  the  acts  of  the  general  assembly  uiider 
which  the  improvement  was  attempted  to  be  made, — 
now,  by  this  act,  such  improvements  are  made  valid 
and  binding.'^  It  is  manifest  from  the  very  terms  of  the 
statute  that  this  legislation  is  and  was  intended  to  be 
retroactive  as  well  as  prospective.  It  is  not  retroactive 
in  any  sense  which,  under  special  circumstances,  makes 
such  legislation  an  invalid  exercise  of  legislative  power : 
New  Brighton  Boro.  v.  Biddell,  14  Pa.  Superior  Ct.  207. 
When  that  act  was  passed  the  improvement  was  made 
valid  and  binding  as  if  all  of  the  provisions  of  the  orig- 
inal ordinance  had  been  in  strict  accordance  with  then 
existing  law. 

The  act  further  provided  "and  the  council  of  such  in- 
corporated borough  may  cause  the  property  bounding 
or  abutting  upon  the  street,  upon  which  the  improve- 
ment has  been  made  or  is  now  being  made,  to  be  assessed, 
in  the  manner  now  provided  by  law,  with  such  a  portion 
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of  the  cost  of  such  improvement  as  is  contemplated  by 
the  law  under  which  the  improvement  was  made.''  Now, 
as  we  have  already  seen,  under  then  existing  law,  coun- 
cil was  fully  empowered  to  assess  two-thirds  of  the  cost 
of  such  an  improvement  against  abutting  property  own- 
ers. The  Act  of  12th  May,  1911,  P.  L.  288,  prescribed  the 
manner  in  which  the  assessment  was  to  be  made.  That 
is  to  say,  *Tby  an  equal  assessment  on  the  feet  front 
bounding  or  abutting  as  aforesaid ;  said  assessment  to 
be  estimated  by  the  street  commissioner,  or  the  person 
in  charge  of  said  work,  or  other  competent  authority 
designated  by  the  council  of  said  borough."  After  the 
enactment  of  the  Curative  Act,  the  council  of  the  Bor- 
ough of  Dunmore,  seeking  to  avail  itself  of  the  provision 
declaring  that  the  council  "may  cause  the  abutting  prop- 
erty to  be  assessed  in  the  manner  now  provided  by  law,'' 
adopted  a  resolution  directing  the  borough  engineer  who 
had  been  in  charge  of  the  work  to  make  the  necessary 
measurements  and  estimates  and  assess  the  amount 
thereof,  according  to  the  rule  provided,  upon  the  abut- 
.  ting  property  owners,  with  the  further  provision  that 
said  assessment  should  be  paid  in  four  equal  annual  in- 
stallments. This  action  of  the  borough,  following  the 
curative  statute,  it  is  claimed  made  the  assessment 
against  the  present  defendant  a  valid  and  binding  assess- 
ment, and  this  was  the  view  taken  by  the  learned  court 
below. 

It  is  earnestly  contended  by  the  able  counsel  for  ap- 
pellant that  in  order  to  make  a  valid  assessment  under 
the  terms  of  the  Curative  Act,  to  wit,  "in  the  manner 
now  provided  by  law,"  it  was  necessary  that  this  be 
done  by  ordinance  duly  signed  by  the  burgess  and  pub- 
lished as  the  law  requires.  It  may  be  conceded  that,  as 
waa  said  by  our  Brother  Henderson  in  Miller  v.  West 
View  Borough,  57  Pa.  Superior  Ct.  14,  "A  distinction 
has  been  made  between  acts  of  the  council  by  ordinance 
or  resolution  which  are  of  a  legislative  character  and 
those  which  are  ministerial  or  executive.    The  latter  in- 
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elude  the  transaction  of  current  business,  the  ordinary 
administration  of  municipal  affairs  and  the  awarding  of 
contracts  which  have  been  previously  authorized.  In 
the  first  class  are  permanent  regulations  for  the  govern- 
ment of  the  borough,  the  granting  of  privileges  to  occupy 
streets  and  the  creation  of  liability  by  contract"  ( Many 
cases  cited.) 

Was  the  act  of  the  council  in  again  causing  to  be  made 
the  same  assessment  which  had  been  previously  author- 
ized by  ordinance  duly  enacted,  so  distinctively  legisla- 
tive in  character  that  the  ordinance  or  resolution  making 
it  must  be  signed  by  the  burgess  and  published,  in  order 
to  have  any  validity?  After  careful  reflection  we  are 
not  able  so  to  say.  The  borough  had  previously  legis- 
lated on  the  entire  subject  by  an  ordinance  which  was 
enacted  according  to  every  legal  requirement.  Its  fatal 
defect  was  in  no  way  connected  with  the  manner  of  its 
enactment.  Because  of  a  substantive  defect  in  the  body 
of  the  ordinance  it  became  inoperative.  By  the  Curative 
Act  the  legislature  declared  that  notwithstanding  the 
improper  manner  in  which  the  ordinance  had  provided 
for  the  collection  of  the  assessments,  the  improvement 
itself  was  made  valid  and  binding.  The  amount  of  the 
cost  which  had  been  previously  assessed  was  authorized 
by  existing  law,  and  it  was  distributed  among  the  abut- 
ting owners  according  to  the  foot  front  rule.  In  all  of 
these  respects  the  borough  had  already  validly  legis- 
lated. Now  the  Curative  Act  declared  that  the  council 
might  then  proceed  to  levy  an  assessment  in  the  manner 
provided  by  law  to  cover  the  proper  proportion  of  the 
cost  of  the  validated  improvement.  This  it  seems  to  us 
brings  the  present  question  within  the  line  of  cases  of 
which  Howard  v.  Borough  of  Olyphant,  181  Pa.  191, 
and  Seitzinger  v.  Borough  of  Tamaqua,  187  Pa.  539,  are 
types. 

The  improvement  has  been  made  and  completed.  The 
property  of  the  defendant  has  received  its  proportionate 
share  of  the  special  benefits  resulting  from  that  improve- 
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ment.  In  holding  that  he  must  pay  his  proportionate 
part  of  the  cost  thereof,  we  are  unable  to  perceive  that 
any  injustice  has  been  done  to  him  or  that  this  result  is 
brought  about  by  the  violation  of  any  statute  or  estab- 
lished principle  of  law.  The  assignments  of  error  are 
overruled. 
Judgment  affirmed. 


Brenneman  v.  P.  H.  Glatfelter  Company, 
Appellant. 

Negligence — Master  and  servant — Unguarded  machinery — Act 
of  May  2, 1905,  P.  L.  352. 

In  an  action  by  an  employee  against  his  employer  to  recover 
damages  for  personal  injuries  sustained  while  working  at  cog 
machinery  alleged  to  have  not  been  properly  guarded  as  required 
by  the  Act  of  May  2, 1906,  P.  L.  352,  the  case  is  for  the  jury  where 
the  evidence  for  the  plaintiff  shows  that  the  machinery  was  un- 
guarded, and  that  for  the  defendant  tends  to  show  that  no  guard 
was  practicable  at  the  point  where  the  injury  occurred. 

There  is  no  presumption  of  law  that  because  a  youth  has  reached 
the  age  of  nineteen  years  he  is  affected  with  knowledge  of  all  of 
the  dangers  that  may  attend  his  employment  with  and  about  ma- 
chinery. 

In  a  case  by  an  employee  for  injuries  sustained  while  working 
at  unguarded  machinery  the  trial  judge  commits  no  error  in  charg- 
ing as  follows :  "If  the  jury  finds  from  the  evidence  that  the  gear- 
ing in  which  plaintiff  was  injured  was  not  at  the  time  properly 
guarded  as  required  by  the  Act  of  May  2,  1905,  P.  L.  352,  the 
plaintiff  may  recover  for  resulting  injuries  unless  he  was  at  the 
time  of  the  accident  guilty  of  negligence  contributing  to  the 
happening  of  the  accident. 

Trial — Charge — Answers  to  points. 

Whilst  a  party  is  entitled  to  an  affirmance  of  a  point  which 
clearly  and  adequately  expresses  a  relevant  legal  principle,  this 
duty  can  be  properly  performed  even  though  the  trial  judge  does 
not  confine  his  answer  to  the  one  word  "affirmed." 

Argued  March  8,  1915.    Appeal,  No.  19,  March  T., 
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1915,  by  defendant,  from  judgment  of  C.  P.  York  Co., 
Aug.  T.,  1913,  No.  110,  on  verdict  for  plaintiff  in  case 
of  J-  H.  Brenneman  v.  P.  H.  Glatfelter  Company.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Hbndbrson,  Kbphabt 
and  Tbexlbr,  JJ.   AflBrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wanner,  J. 

At  the  trial  it  appeared  that  the  plaintiff  who  was 
nineteen  years  of  age  was  injured  while  working  at  cog 
machinery  which  was  alleged  to  have  not  been  properly 
guarded.  The  defendant  offered  evidence  tending  to 
show  that  it  was  not  practicable  to  guard  the  machinery 
at  the  point  where  the  injury  occurred. 

Defendant  presented  the  following  points: 

1.  An  employee  of  the  age  of  over  nineteen  years  is 
presumed  to  have  sufficient  capacity  to  be  sensible  to 
danger  and  this  presumption  will  stand  until  over- 
thrown by  clear  proof  of  the  absence  of  such  discretion, 
and  no  sufficient  evidence  has  been  offered  in  this  case 
to  overcome  the  presumption  that  J.  H.  Brenneman,  the 
plaintiff,  was  cognizant  of  the  patent  dangers  of  the 
work  he  was  employed  to  do.  Answer :  This  legal  propo- 
sition is  correct  as  to  the  presumption  that  plaintiff  had 
sufficient  capacity  to  be  sensible  of  3anger,  and  a  pre- 
ponderance of  the  evidence  on  the  subject  would  be  nec- 
essary to  overcome  that  presumption.  But  no  evidence 
to  show  that  he  was  not  of  such  capacity  has  been  offered 
in  this  case.    (2) 

2.  It  was  not  necessary  for  the  defendant  to  explain 
to  J.  H.  Brenneman,  the  plaintiff,  the  danger  of  coming 
in  contact  with  the  revolving  gears  because  it  was  a  pat- 
ent danger  of  which  he  was  sensible.  Answer :  This  point 
is  affirmed  if  the  jury  find  this  to  have  been  a  patent 
danger,  but  the  jury  in  connection  with  this  legal  propo- 
sition will  remember  that  certain  of  the  defendant's 
testimony  is  to  the  effect  that  plaintiff  was  instructed  as 
to  the  proper  way  of  doing  his  work  so  as  to  escape 
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danger,  and  there  is  also  evidence  of  the  plaintiff  him- 
self as  to  said  instruction,  to  all  of  which  the  jury  will 
give  due  weight,  and  determine  whether  instruction  was 
necessary  and  whether  it  was  properly  given.    (3) 

3.  An  employee  assumes  all  dangers  in  his  employ- 
ment, however  they  may  arise,  against  which  he  may  pro- 
tect himself  by  the  exercise  of  ordinary  observation  and 
care,  and  the  defendant  is  not  responsible  for  any  injury 
suffered  by  the  plaintiff  to  which  he  voluntarily  sub- 
jected himself.  Answer :  This  answer  indicates  the  rule 
of  law  applicable  to  such  cases  prior  to  the  passage  of 
the  Act  of  May  2, 1905,  P.  L.  352.  But  if  the  jury  shall 
find  from  the  evidence  that  the  gearing  in  which  plaintiff 
was  injured  was  not  at  the  time  properly  guarded  as  re- 
quired by  said  act,  the  plaintiff  may  recover  for  result- 
ing injuries  unless  he  was  at  the  time  of  the  accident 
guilty  of  negligence  contributing  to  the  happening  of 
the  accident.    (4) 

4.  It  matters  not  how  negligent  the  defendant  may  be 
if  the  plaintiff  himself  is  negligent  in  the  slightest  degree 
which  inured  and  resulted  in  and  caused  him  the  injury 
for  which  he  brings  his  action  he  cannot  recover.  An- 
swer: If  the  jury  find  from  the  evidence  that  the  plain- 
tiff at  the  time  of  the  accident  was  guilty  of  negligence 
in  wiping  the  machinery  in  question,  which  contributed 
in  any  degree,  directly  to  the  happening  of  the  accident 
in  which  he  was  injured,  he  cannot  recover  any  damages 
from  the  defendant  in  this  case.  If  he  was  thus  guilty 
of  contributory  negligence  himself,  he  cannot  recover 
even  if  the  defendant  company  was  guilty  of  negligence 
in  not  properly  guarding  said  machinery,  or  in  not 
properly  instructing  the  plaintiff  as  to  his  work,  or  the 
dangers  incident  thereto.     (5) 

5.  Under  all  the  evidence  in  the  case  the  verdict  of  the 
jury  must  be  for  the  defendant.  Answer:  The  sixth 
point  calls  for  binding  instructions  and  is  refused.    (6) 

Verdict  and  judgment  for  plaintiff  for  |1,000.  De- 
fendant appealed. 
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Errors  assigned  were  (1)  refusal  of  new  trial;  (2-6) 
above  instructions  quoting  them. 

John  A.  Hooher,  for  appellant. — ^Plaintiff  was  nine- 
teen years  of  age,  and  no  proof  having  been  produced  to 
the  contrary,  the  presumption  arose  that  he  had  suffi- 
cient knowledge  to  be  cognizant  of  the  danger  of  putting 
his  hand  into  a  set  of  rapidly  revolving  cogs :  Sheetram 
V.  Trexler  Stave  &  Lumber  Co.,  13  Pa.  Superior  Ct.  219. 

PlaintiflE  'was  guilty  of  contributory  negligence :  Best 
V.  Williamsport  Staple  Co.,  218  Pa.  202;  Betz  v.  Winter 
&  Goetz,  195  Pa.  346;  Higgins  v.  Fanning  &  Co.,  195 
Pa.  599;  Greiser  v.  Eddystone  Mfg,  Co.,  227  Pa.  375; 
Pick  V.  Jackson,  3  Pa.  Superior  Ct.  378. 

**Properly  guarded''  is  a  relative  term  or  expression 
and  whether  the  statutory  requirement  has  been  com- 
plied with  necessarily  depends  upon  the  facts  of  the  par- 
ticular case :  McCoy  v.  Wolf  Co.,  235  Pa.  571 ;  Cramer  v. 
Aluminum  Co.,  239  Pa.  120;  Shannon  v.  Carnegie  Steel 
Co.,  244  Pa.  346. 

J.  8.  Black,  for  appellee.— The  Act  of  1905,  P.  L.  355, 
Section  11,  proves  that  "all  vats,  pans,  saws,  planers, 
cogs,  gearing shall  be  properly  guarded.'' 

This  act  is  mandatory  and  must  be  strictly  followed 
and  only  the  contributory  negligence  of  an  injured  em- 
ployee will  relieve  the  employer  from  the  consequences 
of  his  disregard  of  this  statutory  duty :  Jones  v.  Ameri- 
can Caramel  Co.,  225  Pa.  644;  Valjago  v.  Carnegie 
Steel  Co.,  226  Pa.  514 ;  Fegley  v.  Lycoming  Rubber  Co., 
231  Pa.  446;  Solt  v.  Williamsport  Radiator  Co.,  231  Pa. 
585;  Bollinger  v.  Crystal  Sand  Co.,  232  Pa.  636;  Cra- 
mer V.  Aluminum  Co.,  239  Pa.  120 ;  Lanahan  v.  Arasa- 
pha  Manufacturing  Co.,  240  Pa.  292;  Booth  v.  Stokes, 
241  Pa.  349. 

There  can  be  no  contributory  negligence  although  the 
danger  is  obvious  where  the  injury  cannot  occur  without 
accident:  Doyle  v.  Pittsburgh  Waste  Co.,  204  Pa.  618; 
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475;  Solt  V.  WUliamsport  Radiator  Co.,  231  Pa.  585. 

Opinion  by  Head,  J.,  October  11,  1915: 
One  of  the  alleged  acts  of  negligence  on  which  the 
plaintiff  declared  was  the  failure  of  the  defendant  com- 
pany to  properly  guard  certain  cog  machinery  at  the 
point  where  the  plaintiff  was  injured.  The  learned  trial 
judge,  after  proper  instructions,  left  it  to  the  jury  to  de- 
termine whether  or  not,  under  the  evidence,  it  was  feasi- 
ble and  practicable  to  have  guarded  that  particular  por- 
tion of  the  machinery.  We  are  of  opinion  he  could  not 
properly  have  done  otherwise. 

In  Cappuccio  v.  Plumb,  in  which  an  opinion  was  hand- 
ed down  in  July  last,  this  court  said:  "Section  eleven 
of  the  Act  of  May  2,  1905,  P.  L.  352,  declares:  'The 
owner  or  person  in  charge  of  an  establishment  where 
machinery  is  used  shall  provide  belt  shifters  or  other 
mechanical  contrivances  for  the  purpose  of  throwing  on 
or  off  belts  or  pulleys.  Whenever  practicable,  all  ma- 
chinery shall  be  provided  with  loose  pulleys.  All  vats, 
pans,  saws,  planers,  cogs,  etc.,  and  machinery  of  every 
description  shall  be  properly  guarded.^  In  Kelliher  v. 
Brown  &  Co.,  242  Pa.  499,  Mr.  Justice  Mestrbzat,  speak- 
ing for  the  court,  after  quoting  the  first  sentence  of  that 
section,  said  *The  statute  is  mandatory  and  the  failure  to 
comply  with  it,  resulting  in  injury  to  another  without 
the  latter's  fault,  is  actionable  negligence.  Had  there 
been  a  proper  shifter  on  the  machinery,  the  plaintiff 
could  have  stopped  it  while  he  was  bolting  the  chute.' 
Even  if  it  be  conceded  that  the  second  sentence  of  the 
section  just  quoted,  when  considered  with  the  first,  lim- 
its the  broad  scope  of  the  statutory  mandate,  we  think 
the  burden  of  proof  would  be  on  the  owner  of  the  ma- 
chinery to  show  the  existence  of  the  exceptional  case 
which  would  relieve  from  the  statutory  obligation.''  The 
defendant,  by  parol  testimony,  sought  to  discharge  this 
burden  and  offered  considerable  evidence  to  show  that  no 
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guard  was  practicable  at  the  point  where  the  injury  oc- 
curred. But  this  still  left  the  question  for  the  determi- 
nation of  the  jury  after  being  properly  instructed  by  the 
court. 

So,  too,  as  to  the  allegation  of  the  plaintiff's  contribu- 
tory negligence.  On  this  question  the  charge  to  the  jury 
was  adequate  and  correct,  and  furnishes  no  ground  for 
iuiy  just  complaint.  No  assignment  of  error  does  com- 
plain of  the  charge  of  the  court  as  such,  but  the  specifi- 
cations are  confined  to  the  answers  to  the  several  points 
presented  by  the  defendant.  We  shall  review  them 
briefly. 

There  is  nothing  in  the  record  tQ  make  this  case  an  ex- 
ception to  the  general  rule  that  the  refusal  by  the  court 
to  grant  a  new  trial  cannot  be  made  the  subject  of  an 
assignment  of  error.  The  first  point  presented  by  the 
defendant  was  too  broad  and  might  have  been  refused. 
There  is  no  presumption  of  law  that  because  a  youth  has 
reached  the  age  of  nineteen  years,  he  is  affected  with 
knowledge  of  all  of  the  dangers  that  may  attend  his 
employment  with  and  about  machinery.  Such  knowl- 
edge can  come  only  from  instruction,  observation  or  ex- 
perience. It  might  be  that  such  person  could  be  fairly 
presumed  to  know  what  would  be  matters  of  ordinary 
know^ledge  to  persons  of  reasonable  intelligence  at  his 
age.  But  the  point  was  not  limited  in  these  respects  and 
the  answer  was  as  favorable  as  the  plaintiff  had  a  right 
to  expect.    The  second  specification  is  overruled. 

The  second  point,  third  specification,  asked  the  court 
to  declare,  as  matter  of  law,  that  there  was  no  necessity 
to  give  to  the  plaintiff  any  instruction  as  to  the  danger 
of  coming  in  contact  with  the  revolving  gears  because 
such  danger  was  patent.  The  point  assumes  too  much. 
The  danger  of  injury  in  case  of  actual  contact  with  the 
revolving  gears  might  fairly  be  said  to  be  obvious.  But 
the  danger  of  coming  into  such  contact  by  wiping  grease 
at  a  certain  place  or  in  a  certain  way  was  not  a  question 
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of  law  with  which  the  court  could  deal.  The  specification 
is  overruled. 

The  answer  of  the  learned  trial  judge  to  the  third 
point  we  regard  as  a  correct  statement  of  the  law  since 
the  passage  of  the  Act  of  1905,  and  this  assignment  is 
without  merit. 

The  answer  to  the  fifth  point  was  a  substantial  affirm- 
ance and  in  no  way  that  we  can  perceive  worked  any  in- 
jury to  the  defendant.  Indeed,  it  seems  to  us  to  have  only 
emphasized  the  legal  principle  for  which  the  defendant 
contended.  Whilst  a  party  is  entitled  to  an  affirmance 
of  a  point  which  clearly  and  adequately  expresses  a  rele- 
vant legal  principle,  we  have  had  occasion  to  say  that 
this  duty  can  be  properly  performed  even  though  the 
learned  trial  judge  does  not  confine  his  answer  to  the 
one  word  "affirmed." 

We  have  already  indicated  that  in  our  judgment  this 
was  a  case  for  the  jury,  and  consequently  there  could 
have  been  no  error  in  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant.  We  are  all  of  the  opinion  the 
case  was  well  tried  and  the  plaintiff's  judgment  should 
not  be  disturbed.  The  assignments  of  error  are  over- 
ruled. 

Judgment  affirmed. 


Wolongevicz  v.  Stegmaier  Brewing  Company. 

Bestitution — Appeals — Wrongful  disposition  of  money  paid  into 
court. 

Where  the  Court  of  Common  Pleas  directs  money  which  is  the 
proceeds  of  sale  of  real  estate,  but  not  produced  by  execution  pro- 
cess to  be  paid  into  court,  and  subsequently  orders  it  to  be  paid 
to  a  person  not  entitled  to  receive  it,  the  Superior  Court  in  re- 
versing the  order  will  direct  restitution  to  be  made  by  the  person 
wrongfully  receiving  the  money  to  the  person  lawfully  entitled  to  it. 
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Opinion  by  Orlady,  J.,  November  29, 1915 : 
An  opinion  was  filed  in  this  ease  on  April  19, 1915,  60 
Pa.  Superior  Court  352,  in  which  we  concluded  that, 
*^The  money  should  have  been  paid  to  the  admitted  owner 
of  the  real  estate.  The  interpleader  issue  should  not 
have  been  awarded.  The  judgment  is  reversed,  and  the 
costs  of  the  proceeding  and  of  this  appeal  are  to  be  paid 
by  the  Stegmaier  Brewing  Company,  and  the  Susque- 
hanna Brewing  Company  in  the  proportion  of  the  ver- 
dicts recovered  by  them.'*  In  so  disposing  of  the  case, 
it  was  our  purpose  to  determine  the  rights  of  the  parties 
in  the  feigned  issue,  to  the  fund  in  court,  as  of  the  date 
when  the  court  awarded  the  feigned  issue.  They  were  the 
only  persons  interested  as  claimants  against  that  fund. 
Our  judgment  referred  to  the  facts  as  they  existed  at  that 
time,  and  no  other  construction  can  be  given  to  the  opin- 
ion. On  the  return  of  the  record  to  the  court  below,  act- 
ing on  this  interpretation,  an  order  was  made  directing 
the  prothonotary  to  make  payment  of  the  money  to  the 
persons  entitled  thereto — ^to  wit,  Marcella  Wolongevicz. 
This  order  was  opposed  by  the  defendants  for  the  reason 
that  no  order  of  restitution  was  expressly  included  in  our 
judgment,  and  authority  for  this  contention  is  found  in 
Hughes's  Appeal,  90  Pa.  60. 

The  plaintiff  then  presented  her  petition  to  this  court 
for  a  rule  to  show  cause  why  its  judgment  should  not  be 
amended  and  enlarged  by  adding  thereto  an  order  of 
restitution.  After  a  hearing  of  this  rule  on  petition,  an- 
swer and  briefs  of  counsel,  the  judgment  entered  on  April 
19,  1915,  is  amended  as  follows :  It  is  ordered  and  de- 
creed that  the  Stegmaier  Brewing  Company  and  the  Sus- 
quehanna Brewing  Company  make  restitution  to  Mar- 
cella Wolongevicz,  the  sum  of  money  which  was  deducted 
from  the  purchase-money  of  her  real  estate,  which  was 
impounded  by  order  of  the  court  below,  together  with 
interest  thereon  from  the  date  it  was  paid  to  them  by  the 
prothonotary,  in  the  proportion  fixed  by  the  verdicts  re- 
covered by  them  in  the  feigned  issue.    All  costs  to  be  paid 
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by  the  respondents  as  stated  in  the  original  judgment  of 
this  court. 

Kestitution  was  a  remedy  well  known  at  the  common 
law.  Its  object  was  to  restore  to  the  appellant  the  spe- 
cific thing,  or  its  equivalent,  of  which  he  had  been  de- 
prived by  the  enforcement  of  the  erroneous  judgment 
against  him  during  the  pendency  of  his  appeal.  It  was 
not  originally  created  by  statute,  but  was  exercised  by 
the  appellate  tribunal  as  incidental  to  its  power  to  cor- 
rect errors,  and  hence  the  court  not  only  reversed  the 
judgment,  but  restored  to  the  aggrieved  party  that  which 
he  had  lost  in  consequence  thereof.  Haebler  v.  Myers,  132 
N.  Y.  363,  s.  c,  13  L.  R.  A.  588. 

The  practice  in  this  court  is  regulated  by  the  statute  of 
June  24,  1895,  P.  L.  212,  and  its  supplement  of  May  19, 
1897,  P.  L.  67,  which  provides  that  it  "may  affirm,  re- 
verse, amend  or  modify  any  order,  judgment  or  decree, 
as  it  may  think  to  be  just,  or  it  may  return  the  record 
for  further  proceedings  in  the  court  below"  and,  "if  the 
money  is  collected  upon  execution  issued  within  three 
weeks  of  the  entry  of  the  judgment,  order  or  decree,  or 
upon  execution  issued  upon  a  judgment  or  decree  which 
is  afterwards  reversed  the  Superior  Court  may  make  an 
order  of  restitution."  The  fact  that  the  money  in  this 
controversy  was  paid  into  court  in  obedience  to  its  own 
order,  and  not  produced  through  an  execution  in  the 
hands  of  the  sheriflf,  does  not  lessen  in  any  degree,  our 
control  over  its  disposition.  It  was  paid  into  court  under 
an  order  which  it  had  power  to  enforce  by  attachment  for 
contempt,  and  was  not  voluntary,  so  that  the  method 
employed  by  the  court  to  create  and  impound  the  fund 
does  not  aflfect  our  authority  to  review  its  judgment.  We 
held  that  payment  to  any  other  person  than  Marcella 
Wolongevicz  was  erroneous,  and  the  subsequent  objec- 
tions to  payment  to  her  are  now  settled  by  this  order  of 
restitution  to  her  of  the  money  then  wrongfully  withheld. 

In  Ranck  v.  Becker,  13  S.  &  R.  41,  it  was  held  that, 
"Restitution  is  always  granted  on  the  reversal  of  a  judg- 
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menty  unless  there  is  something  peculiar  in  the  ease.  The 
reasons  offered  against  restitution  in  this  ease  are  not 
satisfactory ;  they  seem  calculated  only  to  show  that  the 
judgments  which  have  been  reversed  were  just,  and  that 
on  a  second  trial,  Becker  will  again  obtain  judgment 
against  the  present  plaintiffs  in  error.  But  to  suspend 
restitution  on  this  ground,  would  involve  the  court  in 
endless  difficulties ;  it  may  as  well  be  alleged,  in  every 
other  case  in  which  a  judgment  is  reversed,  with  a  venire 
de  novo,  that  in  all  probability,  there  will  be  the  same 
verdict,  and  then  we  shall  be  called  upon  to  investigate 
the  merits  of  the  case.  To  avoid  all  embarrassments  of 
this  kind,  the  general  rule  must  be  that  on  the  reversal 
of  a  judgment,  the  plaintiff  in  error  is  entitled  to  restitu- 
tion.'' 

This  rule  has  been  followed  in  Coughanour  v.  Blood- 
good,  27  Pa.  285;  Whitesell  &  Sons  v.  Peck,  176  Pa.  170, 
and  in  our  own  cases  of  McAleer's  Petition,  4  Pa.  Su- 
perior Ct.  563 ;  Stephenson  v.  Whitesell,  10  Pa.  Superior 
Ct  306. 

The  rule  to  show  cause  why  an  order  of  restitution 
should  not  be  made,  is  now  made  absolute  upon  the  terms 
above  indicated. 


Jones^  Appellant,  v.  Boulter. 

School  law — Transportation  of  pupHa — Failure  to  provide  tranS' 
poriaHon. 

A  petition  filed  under  Section  217  of  the  Act  of  May  18,  1911, 
P.  L.  309,  known  as  the  School  Code,  to  remove  the  school  directors 
of  a  township  for  failure  to  furnish  transportation  to  pupils  who 
reside  more  than  one  and  one-half  miles  from  the  nearest  school 
house,  will  be  dismissed,  where  it  appears  that  the  school  district  in 
which  the  petitioners  resided  was  consolidated  with  an  adjoining 
school  district  during  the  year  1901,  and  by  another  board  of  school 
directors  than  the  board  sought  to  be  removed,  and  that  no  change 
affecting  this  district  had  been  made  by  the  later  board,  or  since 
the  Act  of  1911  was  passed. 
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Argued  March  1, 1915.  Appeal,  No.  8,  March  T.,  1915, 
by  plaintiff,  from  order  of  C.  P.  Susquehanna  Co.,  Nov. 
T.,  1913,  No.  149,  dismissing  petition  to  remove  school 
directors  in  case  of  Henry  D.  Jones,  et  al.,  v.  Edward 
Boulter,  et  al.,  directors  of  Clifford  School  District  Be- 
fore Rice,  P.  J.,  Orladt,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    Afllrmed. 

Petition  to  dismiss  school  directors. 

Little,  P.  J.,  filed  the  following  opinion : 

This  proceeding  was  instituted  under  Section  217  of 
the  Act  of  May  eighteenth,  1911,  known  as  the  "School 
Code." 

A  petition  was  presented  to  the  court  signed  by  more 
than  ten  residents  of  the  school  district  praying  for  the 
removal  of  the  board  of  school  directors  as  is  provided 
in  this  section  for  refusal  or  neglect  to  transport  the 
children  of  said  Henry  D.  Jones  and  James  E.  Jenkins, 
being  of  school  age,  to  the  nearest  elementary  school  in 
said  school  district.  Upon  presentation  of  the  petition 
a  rule  was  granted  to  show  cause  why  the  board  of 
school  directors  should  not  be  removed  as  prayed  for^ 
and  upon  return  day  of  the  rule  the  respective  parties 
were  heard  in  open  court. 

From  the  testimony  it  appeared  that  Henry  D.  Jones 
has  one  child  of  school  age  and  James  E.  Jenkins  four, 
that  both  parents  reside  a  distance  of  more  than  one  and 
one-half  miles  from  a  public  school  in  the  school  district 
of  Clifford  Township,  and  a  distance  of  more  than  one 
and  one-half  miles  from  any  public  school  maintained  in 
an  adjoining  district.  It  further  appeared  from  the 
testimony  that  a  former  board  of  school  directors  in 
Clifford  Township  school  district  during  the  year  1901 
closed  the  public  school  theretofore  maintained  in  the 
school  district  where  Jones  and  Jenkins  now  reside,  and 
this  school  district  was  consolidated  with  the  Welsh  Hill 
school  district  adjoining,  and  a  new  school  house  was 
erected  at  Welsh  Hill.    After  this  consolidation  was  con- 
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snnunated  the  school  children  residing  in  the  district 
closed  were  expected  to  attend  school  in  the  Welsh  Hill 
school  district  The  school  directors  have  transported  the 
children  of  Jones  and  Jenkins  for  a  part  of  the  time  since 
the  school  in  their  district  was  closed,  as  well  as  other 
children  residing  in  the  neighborhood,  at  the  expense  of 
the  school  district,  and  entered  into  negotiations  with 
them  this  year  for  the  purpose  of  agreeing  upon  terms  of 
transportation  but  failed  to  reach  any  agreement. 

The  question  before  the  court  for  decision  is,  whether 
the  school  directors  are  required  under  the  act  to  trans- 
port these  children  to  the  Welsh  Hill  school  at  the  ex- 
pense of  the  Clifford  Township  school  district. 

In  the  first  place  it  may  be  well  to  refer  to  the  act  of 
assembly  to  ascertain  what  general  powers  are  conferred 
upon  school  boards  in  conducting  and  maintaining  the 
public  school  system  as  relating  to  schools  of  the  fourth 
class. 

Section  119  provides,  "The  several  school  districts  in 
this  Commonwealth,  established  by  this  act,  shall  be  and 
hereby  are  vested,  as  bodies  corporate,  with  all  necessary 
powers  to  enable  them  to  carry  out  the  provisions  of  this 
act^^ 

Section  401  provides,  "That  the  school  directors  shall 
establish,  equip,  furnish  and  maintain  a  sufficient  num- 
ber of  elementary  schools  in  compliance  with  the  provi- 
sions of  the  act,  to  educate  every  person,  residing  in  such 
district,  between  the  ages  of  six  and  twenty-one  years, 
who  may  attend." 

Section  402  provides  for  the  levy  and  assessment  of 
taxes  necessary  to  provide  and  equip  sufficient  schools, 
"or  to  enable  it  to  carry  out  any  provision  of  this  act." 

We  now  pass  to  the  sections  of  the  act  referring  par- 
ticularly to  the  transportation  of  school  children. 

Section  1404  provides,  "Where  any  pupil  in  any  school 
district  in  the  Commonwealth  resides  one  and  one-half 
miles  or  more  by  the  public  road,  from  the  nearest  public 
elementary  school  in  the  district,  such  pupil  unless 
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proper  free  transportation  be  furnished  to  a  suitable 
school  in  the  district,  on  obtaining  the  consent  of  the 
board  of  school  directors  thereof,  may  attend  any  public 
elementary  school  in  another  school  district  more  con- 
venient of  access,  without  the  consent  of  the  board  of 
school  directors  of  the  district  wherein  such  pupil  re- 
sides." Then  follows  a  provision  for  the  payment  of  tu- 
ition and  school  supplies  and  the  further  provision  for 
students  of  one  district  attending  school  in  an  adjoining 
district  in  pursuance  of  an  agreement  entered  into  by  the 
board  of  directors  of  both  school  districts.  The  section 
closes  with  the  following  paragraph:  "The  board  of 
school  directors  of  any  school  district  in  this  Common- 
wealth may,  out  of  the  funds  of  the  district,  provide  for 
the  free  transportation  of  any  pupil  to  and  from  the  pub- 
lic school." 

Section  1406  provides.  That  the  board  of  school  di- 
rectors of  any  school  district  in  the  Commonwealth,  may, 
for  reasons  suggested  in  this  section,  close  and  consoli- 
date any  one  or  more  of  the  public  schools  in  its  districts, 
and  shall  thereupon  assign  students  attending  schools  in 
such  consolidated  districts  to  other  schools.  This  section 
closes  with  the  following  language :  Provided,  "That  in 
any  district  of  the  fourth  class,  pupils  who  belong  to  any 
such  school  closed,  and  reside  one  and  one-half  miles  or 
more  from  the  school  to  which  they  are  assigned,  shall  be 
furnished  proper  transportation,  at  the  expense  of  the 
district,  to  and  from  the  school  to  which  they  are  as- 
signed." 

Section  1408  provides  for  the  method  to  be  adopted  in 
computing  distances  from  the  homes  of  pupils  to  the  pub- 
lic schools,  and  the  means  of  transportation  that  may  be 
employed.  This  section  also  contains  this  significant 
provision:  Provided,  "That  the  free  transportation  of 
pupils,  as  required  or  authorized  by  this  act,  may  be  fur- 
nished by  using  electric  railways  and  other  public  con- 
veyances, when  the  total  distance  which  any  pupil  must 
travel  between  his  residence  and  the  school,  in  addition 
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to  such  transportation,  does  not  exceed  one  and  one-half 
miles,  and  when  stations  or  other  proper  shelters  are 
provided  for  the  use  of  such  pupils  when  needed." 

Section  1405,  of  the  act  should  also  be  taken  into  con- 
sideration in  a  proper  and  legal  determination  of  the 
question  involved;  it  provides,  "The  board  of  school 
directors  of  every  school  district  in  this  Commonwealth 
shall,  for  the  purpose  of  designating  the  schools  to  be 
attended  by  the  several  pupils  in  said  district,  sub-divide 
the  same  in  such  manner  that  all  the  pupils  in  each 
school  district,  shall  be  assigned  to,  and  reasonably  ac- 
commodated in  one  of  the  public  schools  in  said  school 
district." 

What  the  legislature  intended  is  manifest  when  sec- 
tions 1404,  1405, 1406  and  1408  are  considered  together. 
Section  1404  makes  provision  whereby  the  school  direc- 
tors may  transport  pupils  residing  one  and  one-half 
miles  or  more  from  a  public  school  at  the  expense  of  the 
school  district,  except,  where  the  pupil  attends  a  school 
in  an  adjoining  district  with  the  consent  and  approval 
of  the  school  directors  in  said  adjoining  districts.  If, 
however,  the  school  directors  furnish  free  transportation 
in  such  instances,  or  ofifer  to  do  so,  then  the  pupil  will 
be  required  to  attend  school  in  the  district  where  he  or 
she  resides.  The  last  clause  contained  in  this  section  is 
evidently  there  for  the  purpose  of  enabling  the  board  of 
school  directors  to  comply  with  this  provision  to  furnish 
free  transportation.  This  section  has  reference  to  pu- 
pils residing  a  distance  of  one  and  one-half  miles  or 
more  from  any  public  school  in  said  district,  as  the 
school  districts  existed  and  were  sub-divided  prior  to 
the  adoption  of  the  Act  of  1911,  and  authorized  the 
school  directors  to  furnish  free  transportation  to  such 
pupils  but  it  is  not  made  a  compulsory  duty.  Section 
1405  requires  boards  of  school  directors  to  assign  several 
pupils  in  the  school  districts  to  certain  schools  and  sub- 
divide the  districts  in  such  a  manner  that  all  pupils  in 
the  entire  school  district  shall  be  assigned  to  and  rea- 


Digitized  by 


Google 


78  JONES,  Appellant,  v.  BOULTER. 

Opinion  of  Court  below.  [61  Pa.  Superior  Ct. 
sonably  accommodated  in  one  of  the  public  schools  in  said 
school  district.  Section  1406  permits  boards  of  school 
directors  to  close  any  schools  and  consolidate  any  school 
district  as  they  existed  at  the  time  the  Act  of  1911  was 
adopted.  When  this  is  done  they  must  assign  all  pupils 
attending  school  in  any  district  where  the  schools  are 
closed  to  another  district,  and  in  schools  of  the  fourth 
class,  all  students  assigned  to  another  district  must  be 
furnished  free  transportation  to  which  school  they  are 
assigned  when  they  reside  one  and  one-half  miles  or 
more  distant  from  such  school,  or  they  may  be  sent  to 
an  adjoining  district  to  a  nearer  school  if  such  an  ar- 
rangement is  consummated  as  is  provided  for  in  section 
1404.  The  sections  1404  and  1406  must  be  considered  to- 
gether in  determining  both  the  duties  of  the  board  of 
school  directors  and  the  rights  and  privileges  of  the 
school  children.  The  thought  expressed  in  these  sections 
seems  to  be  that  all  pupils  residing  the  designated  dis- 
tance from  a  public  school  should  receive  some  assist- 
ance from  the  school  directors  to  enable  them  to  attend 
school.  In  instances  where  the  board  of  school  directors 
have  closed  the  school  and  have  assigned  pupils  of  the 
closed  district  to  another,  they  must  provide  transpor- 
tation ;  in  all  other  instances  they  may  provide  trans- 
portation. This  interpretation  of  the  sections  of  the  act 
referred  to  is  emphasized  by  section  1408,  which  refers 
to  the  free  transportation  of  pupils  as  "authorized'^  and 
"required." 

Section  2307,  referring  to  the  distribution  of  State  ap- 
propriation, throws  considerable  light  on  this  question. 
This  section  provides,  "If  any  school  district  of  the 
fourth  class  in  the  Commonwealth,  since  the  passage  of 
an  Act  of  Assembly  approved  April  twenty-fifth,  1901, 
has  closed  one  or  more  of  its  public  schools,  or  may 
hereafter  close  one  or  more  of  the  same  under  the  pro- 
visions of  this  act,  and  provides  proper  free  transpor- 
tation for  part  or  all  of  the  pupils,  of  such  closed  schools 
or  school,  to  other  public  schools  or  school,  as  required 
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by  this  act,  such  district  shall  continue  to  receive  from 
the  State  appropriation  its  proper  share  thereof  for  each 
such  school  thus  closed,  except  that  no  minimum  salary 
allowance  shall  be  made  thereof."  Again  in  this  section 
it  is  declared  that  school  directors  are  required  to  fur- 
nish free  transportation  by  the  Act  of  1911,  where 
schools  are  closed,  under  the  authority  conferred  upon 
school  directors  under  section  1406. 

*rhis  important  question  should  not  be  determined 
simply  upon  the  interpretation  or  relative  meaning  of 
the  words  "may"  and  "shall."  These  words  in  this  act 
evidently  were  intelligently  employed  by  the  framers  of 
the  act,  and  it  is  the  duty  of  courts  to  make  efifectual 
this  wholesome  provision  rather  than  restrict  same, 
when  not  in  contravention  with  the  settled  principles  of 
construction.  , 

Two  Common  Pleas  decisions  are  reported  wherein 
the  1404th  and  1406th  have  been  construed.  In  the  case 
of  Franktown  Township  School  Directors,  21  D.  R.,  at 
page  603,  it  is  held  that  section  1404  does  not  make 
mandatory  the  free  transportation  of  school  children, 
leaving  the  subject  to  the  discretion  of  the  school  di- 
rectors. This  section  is  in  harmony  with  out  conclusion. 
In  Ck)mmonwealth  v.  Ferguson  Township  School  Dis- 
trict, 40  C.  C.  Rep.  at  page  470,  the  learned  judge  in  con- 
struing section  1406,  held,  that  the  transportation  of 
pupils  under  the  terms  of  the  section,  was  likewise  dis- 
cretionary, and  that  "shall"  should  be  read  as  meaning 
"may." 

In  West  Fallowfleld  School  District,  29  C.  C.  Rep., 
at  page  600,  and  Directors  of  Pike  Township,  15  D.  R., 
at  page  565,  the  court  in  construing  the  Act  of  June 
twenty-seventh,  1897,  of  similar  import,  held  that  the 
word  "may"  should,  be  interpreted  as  "shall."  It  is 
equally  consistent  to  hold  that  may  is  equivalent  to  shall 
in  interpreting  this  act,  as  sections  1404  and  1406  are 
the  only  sections  where  the  words  are  found  having  any 
significance  as  bearing  on  the  question  being  considered. 
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Why  substitute  the  meaning  of  one  word  for  another 
when  each  may  retain  its  well  known  and  recognized 
meaning  in  the  context  in  putting  into  effect  the  plain 
intendment  of  the  statute?  Section  1418  provides  that 
pupils  cannot  be  compelled  to  attend  school  under  the 
compulsory  features  of  the  act,  when  they  reside  more 
than  two  miles  from  a  school,  unless  free  transportation 
is  furnished.  The  legislature  did  not  intend,  and  we  do 
not  decide  that  free  transportation  in  all  instances  is 
made  compulsory. 

I  fail  to  see  in  what  manner  such  an  interpretation  of 
the  act  makes  any  distinction  between  pupils.  The  act 
refers  and  applies  to  all  school  children  residing  in  any 
school  district,  but  diflferently  located  at  the  time  the 
Act  of  1911  became  operative.  A  number  of  pupils  may 
reside  one  and  one-half  miles  or  more  from  a  public 
s(!hool,  when  no  change  in  the  district  by  a  consolidation 
of  schools  or  otherwise  has  been  made  by  the  board  of 
school  directors,  which  produce  this  condition.  Others 
may  reside  nearer  a  public  school  which  is  taken  from 
them.  This  is  a  condition  created  by  the  action  of  the 
directors  and  not  by  any  act  or  acts  of  the  pupils  them- 
selves, or  their  parents.  The  school  children  residing 
in  any  district  consolidated  with  another,  must  be  as- 
signed to  another  district,  and  when  residing  one  and 
one-half  miles  or  more  distant  from  the  school  to  which 
they  are  assigned,  must  be  furnished  free  transportation 
to  and  from  such  school,  in  the  manner  designated  by 
the  act. 

In  Endlich  on  Interpretation  of  Statutes,  section  728, 
it  is  said,  "When  the  words  admit  of  only  one  meaning 
the  court  is  not  at  liberty  to  speculate  on  the  intention 
of  the  legislature,  or  to  construe  an  act  according  to  its 
own  notion  of  what  ought  to  have  been  enacted.  Noth- 
ing could  be  more  dangerous  than  to  make  such  consider- 
ations the  ground  of  construing  an  enactment  that  is 
quite  complete  and  unambiguous  in  itself.  The  business 
of  the  interpreter  is  not  to  conform  the  statute,  it  is  to 
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interpret  it.  The  question  for  him  is  not  what  the  legis- 
lature meant^  but  what  its  language  means.  The  inten- 
tion of  the  legislature  is  to  be  ascertained  by  means  of 
the  words  which  it  has  used,^' 

In  Dwarris  on  Statutes,  at  page  144,  it  is  said,  "In 
the  construction  of  a  statute  every  part  of  it  must  be 
viewed  in  connection  with  the  whole  so  as  to  make  all 
its  parts  harmonize  if  practicable  and  give  a  sensible 
and  intelligent  eflfect  to  each.  It  is  not  to^be  presumed 
that  the  legislature  intended  any  part  of  a  statute  to  be 
without  meaning.'* 

In  35  Cyc,  at  page  1451,  it  is  said,  referring  to  the 
word  "shall,"  "In  common  parlance,  a  term  which  it  is 
said  has  always  a  compulsory  meaning,  and  in  its  com- 
mon and  ordinary  usage,  unless  accompanied  by  qualify- 
ing words  which  show  a  contrary  intent,  always  refers 
to  the  future ;  but  it  may  be  used  in  the  preterit  present 
sense  of  *must'  of  which  it  is  a  synonym.  As  used  in 
statutes  the  word  is  generally  mandatory;  although  it 
is  not  always  imperative  but  may  be  consistent  with  the 
exercise  of  discretion.  Thus  it  may  be  construed  to  mean 
*may'  when  no  right  or  benefit  to  anyone  depends  on  its 
imperative  use;  when  no  advantage  is  lost,  when  no 
right  is  destroyed,  when  no  benefit  is  sacrificed  either  to 
the  public  or  any  individual  by  giving  it  that  construc- 
tion." The  instances  where  the  word  "shall"  may  be 
used  in  a  different  sense  is  conclusive  proof  against  such 
interpretation  as  used  in  this  statute,  for  the  reason  that 
both  public  and  individual  rights  will  be  sacrificed  and 
prejudiced. 

The  word  "shall"  will  not  be  construed  "may,"  unless 
absolutely  necessary  to  prevent  irreparable  mischief. 

City  Sewage  Utilization  Co.  v.  Davis,  8  Philadelphia 
Rep.  625. 

It  is  the  duty  of  courts  so  to  construe  statutes  as  to 

meet  the  mischief  and  to  advance  the  remedy  and  not  to 

violate  fundamental  principles,  to  bring  sense  out  of 

the  words  used  and  not  to  bring  a  sense  into  them,  to 
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give  words  a  reasonable  construction.  Commonwealth 
V.  Hufnal,  4  Pa.  Superior  Ct.  Rept.  301. 

The  words  "it  shall  be  lawful,"  are  construed  to  be  im- 
perative where  a  power  is  conferred  in  the  execution, 
of  which  the  public  is  interested. 

Commonwealth,  ex  rel.,  v.  Marshall,  3  W.  N.  C.  at  182 ; 
BeU  V.  Caldwall,  107  Pa.  46. 

Cases  where  the  word  "shall"  is  construed  "may"  in 
act  of  the  legislature,  generally  occur  when  the  statutes 
provide  for  legal  procedure,  or  practice,  or  pertaining 
to  duties  of  courts  where  discretion  is  vested  in  the 
courts  in  the  performance  of  some  judicial  function. 

Section  1408  clearly  indicates  that  free  transportation 
of  all  pupils  residing  more  than  one  and  one-half  miles 
from  a  school  is  provided  for.  Under  certain  conditions 
the  pupils  may  be  required  to  walk  one  and  one-half 
miles  to  meet  a  public  conveyance  when  stations  are 
maintained.  They  may  use  electric  railways  or  other 
means  of  public  transportation  afforded ;  when  schools 
are  taken  from  pupils,  free  transportation  is  required, 
as  to  others  it  is  authorized.  An  authority  to  do  a  thing 
implies  a  duty  to  do  it,  and  this  is  particularly  appli- 
cable to  a  body  corporate  acting  in  the  capacity  of  pub- 
lic officials,  charged  with  the  important  responsibility 
of  conducting  our  public  schools,  and  to  provide  for 
adequate  and  reasonable  opportunities  for  the  children 
of  our  Commonwealth  to  attend  public  school.  The 
burden  of  attending  schools  is  to  be  made  as  light  as 
possible  and  children  should  be  encouraged  in  their 
efforts  to  attend  our  public  schools  rather  than  dis- 
courage. Boards  of  school  directors  cannot  close  their 
eyes  to  this  provision,  and  arbitrarily  refuse  to  furnish 
free  transportation  to  pupils  such  as  is  reasonable  and 
just;  and  parents  who  unfortunately  reside  the  desig- 
nated distance  from  a  public  school,  not  caused  by  the 
act  of  the  directors  in  removing  schools  from  them,  are 
required  to  do  their  part  also  in  securing  the  attendance 
of  their  children  at  the  public  schools.    The  act  does  not 
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mean  that  a  public  conveyance  shall  go  to  the  home  of 
every  pupil.  The  parents  must  co-operate  with  the 
school  directors  in  providing  the  best  means  of  transpor- 
tation possible  under  the  existing  circumstances  and  at 
the  least  expense.  When  school  directors  have  endeav- 
ored to  accomplish  this,  in  good  faith,  having  in  mind 
the  funds  in  their  custody  available  for  this  purpose, 
they  have  performed  their  full  duty  in  this  regard. 

Therefore,  we  hold,  First,  that  when  school  directors 
exercise  the  authority  vested  in  them  by  section  1406,  to 
consolidate  districts  and  close  existing  schools,  they  are 
required  to  furnish  free  transportation  to  pupils  resid- 
ing in  such  district,  assigned  to  another  district,  when 
they  reside  one  and  one  half-miles  or  more  from  the 
district  to  which  they  are  assigned,  and.  Second,  it  is  the 
duty  of  school  directors  to  undertake  the  free  transpor- 
tation of  all  pupils  residing  in  their  school  district,  to 
the  nearest  or  most  convenient  public  school,  who  reside 
one  and  one-half  miles  or  more  distant  from  such  school, 
and  did  so  reside  at  the  time  the  Act  of  1911  became 
effective.  This  duty  is  directory  and  not  compulsory 
and  should  be  undertaken  in  good  faith,  in  the  exercise 
of  a  discretion  vested  in  the  school  directors. 

It  must  be  admitted  that  this  interpretation  of  the  act 
iA  in  accord  with  the  langimge  and  thought  expressed. 
It  does  not  necessitate  transportation  or  substitution  of 
any  sentences  or  words,  and  is  in  absolute  harmony  with 
all  the  sections  of  the  act  referring  to  the  subject  of  free 
transportation.  Any  other  construction  obviously  nul- 
lifies one  very  commendable  feature  of  the  statute  in 
keeping  with  a  purpose  to  extend  educational  oppor- 
tunities rather  than  curtail  them. 

In  reaching  a  proper  conclusion  in  this  case,  it  is  es- 
sential to  take  into  consideration  only  the  conditions 
as  they  existed  in  respondent  school  district  at  the  time 
the  Act  of  1911  was  adopted.  All  other  acts  are  re- 
pealed, many  by  specific  mention  and  recital,  and  others, 
general,  special  and  local,  by  a  general  repealing  clause. 
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Authority  for  this  proceeding  is  found  in  section  217, 
which  permits  the  courts  to  remove  school  directors 
from  oflSce  when  they  refuse  or  neglect  to  perform  a 
duty  imposed  upon  them,  which  by  the  provisions  of  the 
act  is  made  mandatory.  They  are  not  to  be  subjected 
to  removal  for  failure  to  properly  exercise  sound  judg- 
ment, although  they  may  be  required  to  give  proper 
consideration  to  all  matters  enjoined  upon  them  as  di- 
rected under  the  provisions  of  the  act.  However,  in  the 
performance  of  such  duties  courts  will  not  dictate,  sug- 
gest or  interfere  with  the  several  boards  of  school  di- 
rectors ;  neither  should  they  be  removed  from  office  for 
mistakes  in  judgment  or  errors  committed  in  the  per- 
formance of  discretionary  duties. 

[The  undisputed  evidence  in  this  case  discloses  the 
fact  that  the  school  district  in  which  Jones  and  Jenkins 
reside  was  consolidated  with  an  adjoining  district,  and 
the  school  closed,  during  the  year  1901.  This  was  done 
by  another  board  of  school  directors.  For  this  reason 
section  1406  of  the  act  does  not  apply  to  this  case.]  2. 
[The  act  is  prospective  and  not  retrospective  in  its  ap- 
plication and  no  change  affecting  this  school  district  has 
been  made  by  the  present  board  of  school  directors,  or 
since  the  act  was  passed  by  the  legislature.  For  this 
reason  this  petition  must  be  dismissed,  and  the  rule  dis- 
charged.]    1. 

A  statute  will  not  be  construed  to  act  retrospectively 
unless  the  intent  l)e  indicated  in  clear  and  positive  lan- 
guage :  White  v.  Crawford,  84  Pa.  433 ;  Price  v.  Mott, 
52  Pa.  315. 

As  the  questions  raised  in  this  proceeding  are  of  con- 
siderable importance,  and  involve  principles  of  construc- 
tion of  general  interest  to  the  public,  it  seems  fitting 
that  the  costs  should  be  paid  by  the  school  district,  and 
it  is  so  ordered.  Petitioners  not  to  tax  witness  fees  for 
their  attendance  at  court. 

Error  assigned  was  order  dismissing  the  petition. 
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John  M.  Kelly y  for  appellant. 

Wm.  D.  B.  Ainey^  for  appellee. 

Opinion  by  Orlady,  J.,  April  11, 1915 : 

This  is  a  proceeding  instituted  under  Section  217,  of 
the  Act  of  May  18,  1911,  known  as  the  school  code,  to 
remove  the  school  directors  of  a  township,  for  failure  to 
furnish  transportation  to  pupils  who  resided  more  than 
one  and  one-half  miles  from  the  nearest  school  house. 
The  case  was  fully  heard  in  the  court  below  on  bill,  an- 
swer and  testimony.  The  legal  questions  involved  have 
been  carefully  reviewed  by  Judge  Little,  and  we  concur 
in  the  conclusions  reached  by  him. 

The  undisputed  evidence  in  the  case  discloses  the  fact 
that  the  school  district  in  which  the  plaintiJBfs  reside 
was  consolidated  with  an  adjoining  school  district  dur- 
ing the  year  1901,  and  by  another  board  of  school  direc- 
tors than  these  defendants.  For  this  reason  Section 
1406,  of  the  Act  of  May  18, 1911,  P.  L.  309,  does  not  ap- 
ply to  the  question  presented  by  this  record.  This  act 
is  prosi)ective  in  its  application,  and  no  change  affecting 
this  school  district  has  been  made  by  the  present  board, 
or  since  the  Act  of  1911  was  passed. 

The  decree  dismissing  the  petition  and  discharging 
the  rule  is  affirmed. 


Commonwealth,  Appellant,  v.  Cotterill. 

AppeaU — Interlocutory  order — Summary  conviction  —  Striking 
off  appeals. 

An  order  of  the  Court  of  Quarter  Sessions  discharging  a  rule  to 
strike  off  an  appeal  from  a  summaiy  conviction,  is  an  interlocutory 
order  from  which  no  appeal  lies  to  the  Superior  Court. 

Argued  March  1,  1915.    Appeal,  No.  12,  March  T., 
1914,  by  plaintiff,  from  order  of  Q.  S.  Pike  Co.,  Feb.  T., 
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Statement  of  Facts — Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
1913,  discharging  rule  to  strike  off  appeal  in  case  of 
Commonwealth  V.  Albert  Cotterill.  Before  Rice,  P.  J., 
Orlady,  Head,  Kbphart  and  Trexler,  JJ.  Appeal 
quashed. 

Rule  to  show  cause  why  an  appeal  from  a  summary 
conviction  before  a  justice  of  the  peace  for  violating  the 
game  laws  should  not  be  stricken  oflP. 

The  court  in  an  opinion  by  Staples,  P.  J.,  discharged 
the  rule. 

Error  assigned  was  order  discharging  rule  to  strike 
off  appeal. 

Ira  A.  Lahar,  with  him  George  R.  Bully  District  Attor- 
ney, for  appellants. 

No  printed  brief  for  appellee. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
There  being  no  final  judgment  entered  by  the  court 
below,  for  the  reasons  stated  at  length  by  Judge  Porter 
in  Commonwealth  v.  Luckey,  31  Pa.  Superior  Ct.  441, 
and  by  Rice,  P.  J.,  in  Commonwealth  v.  Hesch,  58  Pa. 
Superior  Ct.  426,  the  motion  to  quash  this  appeal  is  sus- 
tained. 
The  appeal  is  quashed. 


Scranton  City  v.  Watson,  Appellant. 

Municipal  lien— Affidavit  of  defense — Parties, 

Where  a  scire  facias  sur  municipal  lien  for  paving  is  filed  against 
a  man,  described  as  owner  or  reputed  owner,  and  against  a  woman 
of  the  same  name  described  as  real  owner,  and  the  man  files  an 
affidavit  of  defense  in  which  he  avers  that  he  was  not,  and  never 
had  been  a  terre  tenant  in  possession  or  otherwise,  and  the  woman 
files  an  affidavit  of  defense  in  which  she  positively  denies  that  she 
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86,  (1915).]  Syllabus— Opinion  of  Court  below, 
ever  Lad  notice  of  the  meeting  of  viewers,  or  of  the  filing  of  the 
lien  or  of  an  intention  to  file  a  lien,  the  court  cannot  assume  that 
as  the  man  and  woman  had  the  same  name,  and  lived  on  the 
premises,  that  they  were  man  and  wife,  and  that  the  notice  to  the 
man  must  have  been  within  the  knowledge  of  the  woman. 

In  such  a  case  the  appellate  court  in  reversing  the  judgment  en- 
tered for  want  of  sufficient  affidavits  of  defense  will  reverse  the 
judgments  both  as  to  the  man  and  the  woman  so  that  there  may  be 
a  trial  on  the  scire  facias  as  to  both  defendants. 

In  disposing  of  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  nothing  is  before  the  court  except  the  plaintiff's 
statement  and  the  defendant's  affidavit  in  reply  to  it. 

Argued  March  2,  1915.  Appeal,  No.  17,  March  T., 
1915,  by  defendants,  from  order  of  C.  P.  Lackawanna 
Co.,  Jan.  T.,  1914,  No.  790,  making  absolute  rule  for 
judgment  for  want  of  a  suflScient  affidavit  of  defense  in 
case  of  City  of  Scranton  v.  W.  W.  Watson  and  Annie  M. 
Watson,  real  owner.  Before  Rice,  P.  J.,  Orlady,  Hbad, 
Eephart  and  Trexlbr,  JJ.    Reversed. 

Scire  facias  sur  municipal  lien  for  paving.  Before 
Nbwcx)mb,  J. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Nbwoomb,  J.,  filed  the  following  opinion : 
While  it  doesn't  distinctly  appear  in  the  record,  yet 
the  fact  was  at  least  tacitly  assumed  at  bar  that  defend- 
ants are  husband  and  wife  and  as  such  have  been  living 
together  at  the  premises  in  question  during  all  the  time 
with  which  the  case  is  concerned.  It  originated  in  1907 
in  proceedings  by  the  city  under  the  Act  of  May  16, 1891, 
P.  L.  75,  to  grade  and  pave  one  of  its  public  streets  at 
the  expense  of  the  abutting  properties  according  to  the 
re8i)ective  benefits.  One  of  these  parcels  is  defendants' 
home.  Thus  the  lien  now  sought  to  be  put  in  judgment 
is  founded  on  an  assessment  made  by  a  board  of  viewers 
duly  appointed  at  the  instance  of  the  city.  Mr.  Watson 
alone  was  therein  named  as  owner,  or  reputed  owner. 
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Opinion  of  Court  below.  [61  Pa.  Superior  Ot. 
Mrs.  Watson's  name  first  appears  in  the  praecipe  for  this 
writ  where  the  parties  are  named  as  in  the  above  caption. 
But  that  is  believed  to  be  a  matter  of  no  importance  on 
the  present  motion.  If  it  had  been  deemed  an  irregu- 
larity advantage  of  it  might  have  been  taken  by  motion 
to  quash.  Instead  of  that,  defense  was  taken  by  affi- 
davit 

There  is  no  apparent  reason  why  the  new  party  could 
not  have  been  added  if  the  city  solicitor  had  laid  ground 
for  it  by  affidavit  setting  forth  the  names  of  all  the  own- 
ers or  supposed  owners,  as  in  other  cases  where  it  is 
sought  to  charge  particular  premises  with  the  payment 
of  a  specific  lien ;  or  she  might  have  been  brought  in  by 
operation  of  the  sheriflPs  return  of  service  if  not  named 
on  the  face  of  the  writ.  Hence,  in  view  of  her  election 
to  take  defense  on  the  merits,  the  irregularity,  if  any, 
must  be  deemed  to  be  cured. 

Separate  answers  are  filed,  neither  of  which  is  be- 
lieved to  be  sufficient  to  prevent  judgment.  Mr.  Watson 
merely  denies  liability  because  he  is  neither  the  owner 
nor  a  terre  tenant.  That  would  seem  to  be  irrelevant  to 
a  cause  of  this  nature  where  no  i)ersonal  liability  is  as- 
serted. 

The  fee  evidently  has  been  in  Mrs.  Watson  since  1894, 
as  it  so  appears  by  her  answer.  The  grounds  upon  which 
she  contests  the  writ  are  properly  the  subject  of  ex- 
ceptions to  the  viewers'  report  which  went  to  final  con- 
firmation in  1908  and  has  so  remained  without  appeal 
ever  since.  But  her  theory  is  that  she  is  not  thereby 
concluded  because  she  had  no  notice  of  the  proceedings. 

That  at  best  must  be  regarded  as  only  technically  or 
formally  true.  For  though  no  personal  service  appears 
to  have  been  made  upon  her,  the  record  shows  that  her 
husband  not  only  had  notice,  but  that  he  took  action 
thereon.  He  joined  with  other  i)ersons,  whose  property 
was  affected,  in  filing  exceptions  covering  the  very  mat- 
ters now  sought  to  be  interposed  by  her  as  defense  to  the 
sci.  fa.,  the  questions  thus  raised  went  to  a  full  hearing 
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on  depositions,  inter  alia,  that  of  Mr.  Watson,  and  were 
eventually  decided  on  the  merits  adversely  to  the  ex- 
ceptants.   (See  opinion  and  order  filed  20th  July,  1908, 
inNo.  110,  May  T.,  1907.) 

It  cannot  be  supposed  that  all  this  happened  without 
Mrs.  Watson's  knowledge  and  acquiescence.  Her  hus- 
band had  no  personal  interest  of  his  own  to  serve  except 
so  far  as  he  was  concerned  on  part  of  the  wife  and  as 
identified  with  her  interests.  It  was  her  property  that 
was  the  subject  of  litigation.  It  would  be  doing  both  of 
them  an  injustice  to  hold  that  his  action  in  the  matter 
was  that  of  a  mere  volunteer  and  therefore  intrusive. 
As  in  the  variety  of  instances  concerning  the  separate 
estate  of  married  women  it  must,  after  this  lapse  of  time 
and  in  the  absence  of  an  exceptional  and  aflSrmative 
showing  to  the  contrary,  be  presumed  that  he  acted  as 
the  wife's  agent  and  on  her  behalf. 

It  follows  that,  whatever  may  have  been  the  merits 
of  her  claim,  she  must  be  held  to  have  had  her  day  in 
court  and  to  be  concluded  by  the  decree  made  on  that  oc- 
casion which  cannot  be  reviewed  on  this  writ 

The  rule  to  show  cause  is  made  absolute.  Let  formal 
judgment  be  entered  by  the  prothonotary  sec.  leg. 

Error  assigned  was  the  order  of  the  court. 

W.  S.  Diehl,  for  appellant. 

H.  M.  Streeter,  Asst.  City  Solicitor,  with  him  David  J, 
Davis,  City  Solicitor,  for  appellee. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
On  January  9, 1914,  the  City  of  Scranton  caused  to  be 
issued  a  scire  facias  sur  municipal  lien  on  ^4ts  claim  and 
lien,  against  W.  W.  Watson,  the  owner  or  reputed  own- 
er*'  of  property  fully  described  in  -the  lien,  for  the  sum 
of  1803.04,  '*for  the  paving  with  sheet  asphalt  on  con- 
crrte  baae,  grading  and  curbing  of  Vine  street,"  etc., 
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Opinion  of  the  Court  [61  Pa.  Superior  Ct. 
anthorized  and  directed  to  be  made  by  an  ordinance  of 
the  city. 

In  the  caption  of  the  Bcire  facias  the  defendants  are 
given  as,  W.  W.  Watson,  and  in  brackets  [Annie  M. 
Watson,  real  owner],  owner  or  reputed  owner.  Service 
was  accepted  by  W.  W.  Watson,  and  the  same  day  serv- 
ice was  accepted  by  Watson,  Diehl  and  Watson,  Esqs., 
for  Annie  M.  Watson.  On  January  24th,  an  affidavit  of 
defense  was  filed  by  W.  W.  Watson  and  one  by  Annie  M. 
Watson.  On  June  1,  1914,  the  court  made  absolute  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  record  presented  is  to  be  dealt  with  under  well- 
established  rules,  one  of  the  latest  announcements  being 
in  Bernhardt  v.  Taylor,  223  Pa.  307,  as  follows:  "In 
disposing  of  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  nothing  is  before  the  court  except 
the  plaintiff's  statement  and  the  defendant's  affidavit  in 
reply  to  it  To  these  the  court  below  was  confined  in  de- 
termining whether  the  rule  for  judgment  in  this  case 
should  be  discharged  or  made  absolute :  Allegheny  City 
V.  McCaffrey,  131  Pa.  137 ;  Columbia  National  Bank  v. 
Dunn,  207  Pa.  548;  Scott  Manufacturing  Co.  v.  Morgan, 
217  Pa.  367.  Instead  of  confining  itself  to  what  ap- 
peared in  the  record  before  it,  the  court,  in  its  opinion 
making  absolute  the  rule  for  judgment,  discussed  mat- 
ters which  did  not  appear  either  in  the  certified  trans- 
cript, upon  which  the  scire  facias  issued,  nor  in  the  affi- 
davit of  defense.  See  also  Hutton  v.  JlcLaughlin,  1  Pa. 
Superior  Ct.  642 ;  Brainerd  v.  Davis,  21  Pa.  Superior  Ct. 
599.  Measured  by  the  standard  thus  established  we 
must  hold  that  there  was  nothing  before  the  court  be- 
low for  its  consideration  except  the  scire  facias  on  the 
municipal  lien,  and  the  affidavits  of  defense  filed  thereto. 
The  one  filed  by  Annie  M.  Watson  avers  in  distinct  and 
unequivocal  words  that  she  has  been  continuously  the 
owner,  in  her  own  right,  of  the  premises  involved  since 
June  1, 1894,  by  a  title  of  record  since  June  4, 1894.    In 
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the  third  paragraph  she  states,  "For  some  time  prior 
to  the  purchase  of  said  property  by  me,  and  ever  since, 
I  have  resided  on  said  property,  etc.,  and  I  hereby  aver, 
that  no  notice  of  any  of  the  proceedings  in  this  cause 
from  the  inception  until  after  the  writ  of  scire  facias 
issued  in  this  cause  against  me,  was  ever  given  to  me, 
or  received  by  me  from  any  one,  either  of  the  appoint- 
ment of  viewers  or  of  the  time  and  place  of  meeting  of 
viewers,  for  the  exhibition  of  their  schedule  of  assess- 
ments and  hearing  of  exceptions  thereto  and  evidence, 
nor  was  any  notice  whatsoever  given  me  of  the  filing  of 
said  lien,  or  of  an  intention  to  file  said  lien  against  my 
property,  and  I  had  no  knowledge  that  a  lien  had  been 
filed  against  my  property,  or  any  proceedings  to  assess 
the  same  for  paving,  grading,  and  curbing  said  Vine 
street,  until  after  the  issuance  of  the  writ  of  scire  facias 
in  this  case,  and  I  am  informed  by  counsel,  and  believe 
that  I  am  not  liable  for  the  payment  of  the  assessment 
and  lien  for  the  payment  of  which  the  scire  facias  has 
been  issued  against  me  in  this  case,  for  the  reason  that  I 
did  not  and  have  not  received  notice  of  the  proceedings 
by  which  my  property  is  sought  to  be  charged  by  the 
City  of  Scranton.  I  further  aver  specifically,  that  I  was 
not  given  notice  by  personal  service  or  otherwise,  of  the 
time  and  place  of  the  meeting  of  the  viewers,  at  which 
they  were  to  meet  and  exhibit  a  schedule  of  the  parties 
upon  whom  assessments  for  benefits  were  made  in  the 
above  mentioned  proceedings  to  No.  112,  May  Term, 
1907,  as  provided  by  Section  2,  of  the  Act  of  May  16, 
1891,  and  its  supplements."  Other  defenses  are  alleged 
which  we  do  not  deem  necessary  to  consider  on  the 
present  state  of  the  record. 

The  court  below  held,  ^'While  it  does  not  distinctly  ap- 
pear in  the  record,  yet  the  fact  was  at  least  tacitly  as- 
sumed at  bar,  that  defendants  are  husband  and  wife,  and 
as  such  have  been  living  together  at  the  premises  in 
question  all  the  time  with  which  the  case  is  concerned" 
aBd  that  the  husband  having  notice,  '4t  cannot  be  sup- 
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posed  that  all  this  happened  without  Mrs.  Watson's 

knowledge  and  acquiescence, and  she  must  be 

held  to  have  had  her  day  in  court." 

The  answer  to  this  argument  is  manifest.  There  is 
not  a  syllable  in  the  record  to  suggest,  much  less  affirma- 
tively show,  that  W.  W.  Watson  and  Annie  M.  Watson 
are  husband  and  wife.  The  fact  that  they  bear  the  same 
family  name  and  reside  on  the  premises  does  not  raise 
any  presumption  of  law  or  fact,  as  to  a  marital  relation. 
W.  W.  Watson  avers  "I  am  not,  and  never  have  been  a 
terre  tenant  in  possession,  or  otherwise." 

It  follows,  that  if  the  defendant,  Annie  M.  Watson, 
had  no  notice  and  had  no  opportunity  to  make  defense 
before  the  viewers,  or  in  court,  the  confirmation  of  the 
report  of  the  viewers  amounts  to  nothing,  as  respects 
the  defendant,  and  defense  may  be  made  on  the  scire 
facias  or  upon  trial  of  the  cause  as  the  case  may  be. 

In  an  action  of  debt  to  recover  an  assessment,  it  ap- 
peared that  the  husband  of  defendant  had  been  a  party 
to  the  proceedings  in  court,  but  it  was  not  shown  that 
the  wife,  who  owned  the  property,  had  notice,  or  that 
she  appeared  in  person  or  by  attorney.  It  was  held  that 
she  was  not  a  party  within  the  meaning  of  the  act,  and 
was  not  concluded  by  the  proceedings:  Watson  v.  Se- 
wickley  Borough,  91  Pa.  330.  In  Carrick  v.  Canevan, 
55  Pa.  Superior  Ct.  233,  the  question  of  want  of  notice, 
under  the  same  acts  of  assembly,  was  raised  by  the  affi- 
davits of  defense,  and  we  held  that  such  notice  was  es- 
sential, in  which  case  on  review  by  the  Supreme  Court 
in  243  Pa.  291,  it  was  held  that  "The  defendant  should 
be  given  an  opportunity  to  make  good  its  contentions 
that  it  was  not  served  properly  with  a  notice  of  the 
viewers'  proceedings,  and  thus  place  itself  in  a  position 
beyond  question,  to  present  its  claim  for  exemption." 

The  defense  presented  by  W.  W.  Watson  is  question- 
able, but,  as  the  judgment  must  be  reversed  as  to  Annie 
M.  Watson,  we  feel  that  substantial  justice  requires  that 
the  trial  should  be  on  the  scire  facias  as  to  both  defend- 
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ants.  If  it  be  determined  on  the  trial  that  he  has  no 
title,  or  never  was  a  terre  tenant  in  possession  or  other- 
wise, and  was  not  a  proper  person  to  be  served  with 
notice,  a  judgment  allowed  to  stand  on  this  appeal 
would  but  complicate  the  proceeding  and  create  a  cloud 
on  the  title  that  would  only  induce  litigation  instead  of 
settle  it. 
The  judgment  is  reversed  with  a  procedendo. 


Scranton  Private  Hospital,  Appellant,  v.  Caum. 

Equity  —  Equity  practice  —  Amendment  —  Parties  —  Statute  of 
limitations. 

An  amendment  to  a  bill  in  equity  will  not  be  allowed  so  as  to 
change  the  name  of  the  defendant  from  certain  named  individuals 
—"representing  themselves  and  all  others  interested  in  a  certain 
unincorporated  association  known  as  the  Scranton  Railway  Bene- 
ficial Association,"  to  a  corporation,  viz:  "Scranton  Railway 
Beneficial  Association,"  where  it  is  apparent  from  the  record  that 
the  suggested  defendant,  the  corporation,  was  not  in  court,  and 
that  between  the  date  of  the  service  of  the  bill  on  the  original  de- 
fendants, and  that  of  the  date  of  moving  for  the  amendment,  the 
statute  of  limitations  had  run  against  the  plaintiff's  claim. 

Argued  March  4,  1915.  Appeal,  No.  41,  March  T., 
1915,  by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co., 
Sitting  in  Equity,  No.  11,  Jan.  T.,  1913,  discharging  rule 
to  amend  record  in  case  of  Scranton  Private  Hospital  v. 
Prank  Caum,  William  W.  May  and  Patrick  R.  Reilly, 
Representing  themselves  and  all  others  interested  in  a 
certain  unincorporated  association  known  as  Scranton 
Railway  Beneficial  Association.  Before  Rice,  P.  J., 
Oblady,  Head,  Kephabt  and  Trexleb,  JJ.    AflBrmed. 

Bill  in  equity. 
Rule  to  amend  record. 

The  petition  for  the  rule  set  forth  that  by  inadvertence 
and  mistake  the  defendant,  Scranton  Railway  Beneficial 


Digitized  by 


Google 


94    SCRANTON  P.  HOSPITAL,  Appellant,  v.  GAUM. 

Statement  of  Facts — Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
Association,  in  the  bill  filed  was  designated  as  an  unin- 
corporated association,  that  the  designation  of  the  above 
defendant  as  an  unincorporated  association  was  a  mis- 
take and  incorrect,  and  that  the  defendant  in  fact  was 
a  corporation  of  the  State  of  Pennsylvania ;  which  fact 
the  petitioner  learned  subsequent  to  the  bringing  of  the 
action. 

Petitioner  prayed  the  court  that  the  bill  heretofore 
filed  and  the  record  should  be  amended  so  that  the  name 
of  the  defendant  shall  read  only,  "Scranton  Railway 
Beneficial  Association.'' 

The  court  granted  a  rule  which  it  subsequently  dis- 
charged. 

Error  assigned  was  order  discharging  the  rule. 

Joseph  O'Brien,  John  P.  Kelly  and  William  J.  Fitz- 
gerald, for  appellant. — The  amendment  should  have  been 
allowed :  Wright  v.  Eureka  Tempered  Copper  Co.,  206 
Pa.  274;  Holmes  v.  Penna.  R.  R.  Co.,  220  Pa.  189; 
Liederkranz  v.  Germania  Singing  Soc,  163  Pa.  265; 
Wolfe  V.  Limestone  Council,  233  Pa.  357;  Bovaird,  Etc., 
Co.  V.  Ferguson,  215  Pa.  235;  Lepsch  v.  Barrett,  236  Pa. 
579. 

Warren,  Knapp,  O'Malley  d  Hill,  for  appellees. — 
Where  the  statute  of  limitations  has  run,  amendments 
will  not  be  allowed  which  introduce  a  new  cause  of 
action,  or  bring  in  a  new  party,  or  change  the  capacity  in 
which  he  is  sued:  Girardi  v.  Laquin  Lumber  Co.,  232 
Pa.  1 ;  Wright  v.  Eureka  Tempered  Copper  Co.,  206  Pa. 
274;  Tonge  v.  Item  Publishing  Co.,  224  Pa.  417. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
The  court  below  refused  to  allow  an  amendment  to  a 
bill  in  equity,  to  change  the  name  of  the  defendant 
from  certain  named  individuals — "representing  them- 
selves and  all  others  interested  in  a  certain  unincorpo- 
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rated  association  known  as  Scranton  Railway  Bene- 
ficial Association"  to  a  corporation,  viz :  "Scranton  Rail- 
way Beneficial  Association."  It  is  apparent  from  the 
record  that  the  suggested  defendant,  the  corporation, 
was  not  in  court,  and  that  between  the  date  of  service  of 
the  bill  on  the  original  defendants,  and  that  of  the  date 
of  moving  for  that  amendment,  the  statute  of  limitations 
had  run  against  the  plaintiflP's  claim. 

Following  the  rule  declared  in  Wright  v.  Copper  Co., 
206  Pa.  274;  Girardi  v.  Lumber  Co.,  232  Pa.  1 ;  Tonge  v. 
Item  Publishing  Co.,  244  Pa.  417;  White  v.  Payette 
Auto  Co.,  43  Pa.  Superior  Ct.  532,  the  court  below  re- 
fused to  allow  the  amendment. 

The  order  so  made  is  affirmed. 


Mechanicsburg  Borougli,  Appellant,  v.  Gray. 

Appeals — Summary  conviction — Violation  of  horough  ordinance 
—Jurisdiction  of  Common  Pleas — Act  of  June  4,  1897,  P.  L,  121. 

A  conviction  before  the  chief  burgees  of  a  borough  for  the  vio- 
lation of  a  borough  ordinance  prohibiting  the  digging  up  of  a 
street  without  a  permit,  and  providing  a  penalty  for  such  an  of- 
fense is  a  summary  conviction  from  which  no  appeal  lies  to  the 
Court  of  Common  Pleas.  An  appeal  in  such  a  case  must  be  taken 
to  the  the  Court  of  Quarter  Sessions. 

Boroughs — Streets — Digging  up  ctreet  hy  railroad  company, 
A  railroad  compahy  and  its  employees  are  subject  to  the  pro- 
visions of  a  borough  ordinance  which  requires  the  securing  of  a 
permit  before  a  street  is  torn  up,  even  if  the  company  has  the 
right  to  use  the  street  without  the  municipal  consent,  and  even  if 
it  owns  the  land  on  both  sides  of  the  street. 

Argued  March  8, 1915.  Appeal,  No.  3,  March  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Cumberland  Co., 
Feb.  T.,  1910,  No.  124,  for  defendants  on  case  stated  in 
suit  of  Mechanicsburg  Borough  v.  John  Gray  (Pore- 
man),  E.  N.  Peckert  (Asst.  Foreman),  Charles  Base- 
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hore,  et  al.,  employees  of  the  Cumberland  Valley  Bail- 
road  Company.  Before  Rice,  P.  J.,  Orlady,  Head, 
HsNDERSONy  Eephabt  and  Trexlbr,  J  J.    Reversed. 

Appeal  from  judgment  of  chief  burgess  of  Mechanics- 
burg. 

From  the  case  stated  it  appeared  that  the  facts  were 
as  follows: 

The  plaintiff  is  a  borough,  incorporated  by  an  act  of 
the  legislature,  approved  the  12th  day  of  April,  1828, 
and  by  due  action  became  subject  to  the  Gteneral  Bor- 
ough Act  of  April  3,  1851.  In  1860  it  adopted  a  plan 
showing  the  location  of  the  streets  and  alleys  of  the  mu- 
nicipality. One  of  the  said  streets  was  named  Chestnut 
street,  and  extends  northerly  from  Main  street,  crossing 
the  tracks  of  The  Cumberland  Valley  Railroad  Company. 

That  on  April  25,  1889,  the  borough  passed  an  ordi- 
nance making  it  unlawful  "to  dig  up  any  street  or  pave- 
ment, or  any  part  thereof,  for  the  purpose  of  laying  gas 
or  water  pipes,  or  for  other  purposes  until  a  written  per- 
mit has  been  obtained  from  the  burgess,  and  providing 
that  a  fine  of  not  less  than  ten  (|10)  dollars,  nor  more 
than  fifty  (f50)  dollars  might  be  imposed  for  its  viola- 
tion. 

The  Cumberland  Valley  Railroad  Company  was 
chartered  April  2,  1831,  to  build  a  railway  beginning  at 
Carlisle  and  passing  by  the  nearest  or  best  route  to  a 
point  on  the  Susquehanna  river  at  or  near  the  Borough 
of  Harrisburg. 

The  defendant,  with  other  employees  of  the  Cumber- 
land Valley  Railroad  Company,  constructed  an  addition 
to  its  siding  or  turnout  along  the  tracks  of  the  said  road, 
by  which  it  was  extended  across  the  said  Chestnut  street, 
without  securing  any  permit  from  the  burgess.  This 
was  done  on  the  11th  day  of  December,  1909.  An  infor- 
mation was  made  against  them  on  the  24th  day  of  the 
same  month,  and  a  fine  of  fifty  dollars  imposed  on  the 
said  Gray.    On  application  to  the  Court  of  Common 


Digitized  by 


Google 


MECHANICSBURG  BORO.,  Appellant,  v.  GRAY.    97 
95,  (1915).]         Statement 'of  Facts— Arguments. 
Pleas,  allowance  was  given  to  the  defendant  to  appeal 
from  the  determination  of  the  bnrgess. 

The  parties  agreed  upon  a  ease  stated  for  the  opinion 
of  the  court,  raising  two  questions : 

1.  Had  the  Court  of  Common  Pleas  jurisdiction  to  al- 
low an  appeal  from  the  judgment  entered  by  the  bur- 
gess? 

2.  Was  the  defendant  guilty  of  any  offense  in  con- 
structing the  extension  of  the  siding  or  turnout,  under 
the  direction  of  The  Cumberland  Valley  Railroad  Com- 
pany, across  Chestnut  street,  in  the  Borough  of  Me- 
chanicsburg,  without  first  obtaining  a  permit  from  the 
chief  burgess  thereof? 

On  petition  of  John  Gray,  the  defendant,  to  the  Court 
of  Common  Pleas  of  this  Cumberland  County,  after  due 
notice  to  the  burgess  of  the  said  Borough  of  Mechanics- 
burg,  an  appeal  was  duly  allowed  on  the  28th  day  of  De- 
cember, 1909,  from  the  imposition  of  the  fine  imposed 
upon  him,  upon  condition  that  he,  the  said  Gray,  should 
enter  into  a  recognizance  in  the  sum  of  one  hundred  dol- 
lars. 

The  court  in  an  opinion  by  Sadler,  P.  J.,  entered  judg- 
ment for  defendants  on  the  case  stated. 

Error  assigned  was  in  entering  judgment  for  defend- 
ants on  case  stated. 

E.  M.  BiddUj  Jr.y  with  him  Harry  M.  Zug,  for  appel- 
lant.— The  Common  Pleas  had  no  jurisdiction :  Phoenix- 
ville  Borough  v.  Little,  23  D.  R.  216;  Com.  v.  Mitchell, 
23  D.  R.  496;  Johnstown  v.  Rose,  13  D.  R.  26;  Com.  v. 
Bracony,  22  Dist.  Rep.  871;  Com.  v.  Kephart,  39  Pa. 
Sui)erior  Ct.  524 ;  Com.,  to  use,  v.  McCann,  174  Pa.  19 ; 
Com.  V.  Johnston,  1  Pa.  C.  C.  R.  22. 

A  corporation  having  the  right  to  use  a  street  without 
the  consent  of  a  municipality  is  nevertheless  subject  to 
the  provisions  of  an  ordinance  relating  to  such  use, 
where  the  provisions  are  not  unre^isonable,  nor  prohibi- 

VOL.  LXI— 7 
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live :  Shryock  v.  North  Braddock  Boro.,  43  Pa.  Snperiop 
Ct.  508;  Scranton  Gas,  Etc.,  Co.  v.  Scranton,  214  Pa. 
586. 

8.  B.  Sadler,  with  him  H.  H.  Mercer,  for  appellees. — 
The  Common  Pleas  had  jurisdiction :  Com.  v.  Borden, 
61  Pa.  272;  Manch  Chunk  Bopo.  v.  Betzler,  19  Pa.  C.  C. 
E.  27;  Com.  v.  Kephart,  39  Pa.  Superior  Ct  524;  Com. 
V.  McCann,  174  Pa.  19;  Com.  v.  Rosenthal,  3  Pa.  C.  C. 
E.  26;  Com.  v.  Keane,  21  Pa.  C.  C.  E.  327;  Lehighton 
Borough  V.  Eoth,  21  Pa.  C.  C.  E.  63 ;  Milton  Borough  v. 
Hoagland,  3  Pa.  C.  C.  E.  283 ;  West  Pittston  v.  Dymond, 
8  Kulp  12;  Com.,  ex  rel.,  v.  Betts,  76  Pa.  465;  Colwyn 
Borough  V.  Tarbotton,  1  Pa.  Superior  Ct.  179 ;  Mahanoy 
City  Boro.  v.  Wadlinger,  142  Pa.  308;  Thompson  v. 
Preston,  5  Pa.  Superior  Ct.  154;  Wilkes-Barre  v.  Stew- 
art, 16  Pa.  Superior  Ct.  347. 

The  power  of  the  Commonwealth  over  the  streets  and 
roads  within  its  territory,  including  those  of  its  cities 
and  towns,  is  paramount  to  that  of  the  local  authorities, 
and  that  right,  when  granted  to  a  railroad  company,  is 
altogether  independent  of  the  municipality  in  which  it  is 
to  be  exercised :  Millville  Borough  v.  Evergreen  Ey.  Co., 
131  Pa.  1,  22 ;  Williamsport  Pass.  Ry.  Co.'s  Appeal,  120 
Pa.  1 ;  Northern  Coal  &  Iron  Co.  v.  Wilkes-Barre,  218 
Pa.  269 ;  Olyphant  Borough  v.  D.  &  H.  Co.,  225  Pa.  147 ; 
Dunmore  Borough  v.  Railway  Co.,  34  Pa.  Superior  Ct. 
294;  Harnish  v.  Quarryville  E.  E.  Co.,  246  Pa.  426. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
The  appellant's  challenge  is  to  the  jurisdiction  of  the 
Court  of  Common  Pleas,  to  allow  and  consider  an  ap- 
peal from  the  judgment  entered  by  the  chief  burgess  of 
the  plain tiflP  borough.  The  action  was  instituted  by  the 
chairman  of  the  highway  committee  on  an  information 
under  his  oath,  and  is  entitled,  a  summary  conviction 
proceedings  before  the  chief  burgess.  The  charge  was — 
digging  up  and  tearing  up  North  Chestnut  street,  within 
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the  confines  of  the  borough,  without  obtaining  a  written 
permit  from  the  chief  burgess,  in  violation  of  ordinance 
No.  80,  of  the  borough,  and  for  collection  of  the  fine  or 
penalty  imposed  thereby,  in  conformity  to  the  provisions 
of  the  Act  of  June  4, 1897,  P.  L.  121.  A  warrant  followed 
— this  defendant  with  others  was  arrested,  and  at  a 
time  fixed,  a  hearing  was  had  before  the  burgess,  when 
the  defendants  were  convicted  of  the  offense  charged 
upon  them  in  the  information,  and  John  Gray  was  ad- 
judged to  have  forfeited  the  sum  or  fine  of  fifty  dollars 
and  costs.  The  defendant  presented  his  petition  to  the 
Court  of  Common  Pleas,  which  made  an  order,  "cause 
being  shown  the  defendant  will  be  allowed  an  appeal  in 
this  case."  The  record  made  by  the  burgess  was  filed  in 
the  Court  of  Common  Pleas,  as  an  appeal  by  the  defend- 
ant from  a  summary  conviction.  The  parties  agreed 
upon  the  facts  in  the  form  of  a  case  stated,  and  after  a 
full  hearing  a  judgment  was  entered  by  the  Court  of 
Common  Pleas  for  the  defendant,  from  which  the  plain- 
tiff has  taken  this  appeal. 

The  ordinance,  on  which  the  action  is  founded,  pro- 
vides, by  the  first  section,  that  after  its  passage,  it  shall 
not  be  lawful,  to  dig  up  any  street,  etc.,  for  any  purpose, 
until  a  written  permit  has  been  obtained  from  the  chief 
burgess.  Section  3  provides :  That  any  person  or  per- 
sons who  shall  violate  this  ordinance  shall,  upon  con- 
viction thereof,  be  fined  in  a  sum,  etc.,  to  be  recovered  as 
fines  of  like  amount  are  now  recoverable  by  law. 

The  record  sent  up  by  the  burgess  presents  a  case  of 
summary  conviction.  The  defendant  was  brought  be- 
fore him  by  a  warrant,  and  not  by  writ  of  summons, 
and  he  was  accordingly  convicted  and  adjudged  to  have 
forfeited  a  fine  or  sum  of  money ;  in  default  of  its  pay- 
ment he  was  to  be  committed  to  the  county  jail  for 
thirty  days.  Enforcing  the  judgment  by  a  fine  or  im- 
prisonment did  not  change  the  character  or  form  of  the 
action — summary  conviction-^in  which  he  was  found 
goUty.    No  direct  decision  by  an  appellate  court  has 
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been  presented,  and  there  is  a  marked  conflict  in  the  de- 
cisions of  our  Common  Pleas  and  Quarter  Sessions 
Courts.  The  validity  of  the  appeal  allowed  by  the  Court 
of  Common  Pleas  in  this  case  depends  on  the  nature  of 
the*action  in  the  court  of  first  instance — the  court  of  the 
chief  burgess. '  Section  2,  of  the  Act  of  June  4,  1897,  P. 
L.  121,  under  which  the  proceeding  commenced,  pro- 
vides, "All  actions,  prosecutions,  complaints  and  pro- 
ceedings for  the  violation  of  borough  ordinances,  and  for 
the  collection  of  fines  and  penalties  imposed  thereby, 
may  be  commenced  by  warrant  or  by  summons  at  the 
discretion  of  the  chief  burgess  or  justice  of  the  peace  be- 
fore whom  the  complaint  is  made  or  the  proceeding  be- 
gun,  Warrants  shall  be  returnable  forthwith,  and 

upon  such  return  the  like  proceedings  shall  be  had  in  all 
cases,  as  are  or  may  be  directed  by  law  in  relation  to 
summary  convictions  with  the  same  right  of  appeal  from 
any  final  judgment  entered  therein,  except  where  other- 
wise provided  by  existing  laws.  This  act  did  not  change 
the  tribunal  to  which  the  appeal  must  be  taken,  and 
that  must  be  ascertained  by  earlier  enactments.  Our 
Constitution  of  1874,  provides  by  Article  V,  Section  14 : 
1  Stewart's  Purdon,  179,  "In  all  cases  of  summary  con- 
viction in  the  Commonwealth,  or  of  judgment  in  suit 
for  a  penalty  before  a  magistrate,  or  court  not  of  record, 
either  party  may  appeal  to  such  court  of  record  as  may 
be  prescribed  by  law,  upon  allowance  of  the  api)ellate 
court  or  judge  thereof  upon  cause  shown."  This  section 
is  not  self  executing,  and  was  made  operative  by  the 
Act  of  April  17, 1876,  P.  L.  29,  4  Stewart's  Purdon,  4473, 
viz:  "In  all  cases  of  summary  conviction  in  this  Com- 
monwealth before  a  magistrate  or  court  not  of  record, 
either  party  may,  within  five  days  after  such  conviction 
appeal  to  the  Court  of  Quarter  Sessions  of  the  county, 
in  which  such  magistrate  shall  reside,  or  court  not  of 
record  shall  be  held,  upon  allowance  of  the  said  Court  of 
4  Quarter  Sessions,  or  any  judge  thereof,  upon  cause 
shown,  aud  either  party  may  also  appeal,  from  the  judg- 
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ment  of  a  magistrate  or  a  court  not  of  record,  in  a  suit 
for  a  penalty,  to  the  Court  of  Common  Pleas  of  the 
county  in  which  said  judgment  shall  be  rendered,  upon 
allowance  of  said  court,  or  any  judge  thereof,  upon  cause 
shown:  Provided  that  all  appeals  from  summary  con- 
viction and  judgments  for  penalties,  shall  be  upon  such 
terms  as  to  payments  of  costs,  and  entering  bail,  as  the 
court  or  judge  allowing  the  appeal  shall  direct.  Article 
V,  Section  14,  of  the  Constitution  is  not  restricted  to  such 
cases  as  were  without  the  right  of  appeal  prior  to  its 
adoption,  but  it  embraces  all  appeals  from  judgments 
for  penalties  or  of  summary  conviction  rendered  by 
magistrates  or  courts  not  of  record :  Commonwealth  v. 
McCann,  174  Pa.  19.  The  Act  of  1897,  which  controls 
the  practice  in  cases  of  summary  conviction,  and  in  suits 
for  penalties  makes  no  change  in  the  jurisdiction  of  the 
respective  courts.  In  Phoenixville  Borough  v.  Eyrich,  42 
Pa.  Superior  Ct.  241,  the  question  was  not  directly 
raised,  but  for  fear  that  it  might  be  misunderstood,  we 
said :  "No  question  is  raised  either  in  the  record  or  the 
argument  of  counsel  as  to  the  right  of  the  defendant, 
after  conviction  before  the  burgess  and  the  imposition 
of  a  fine  to  take  an  appeal  to  the  Court  of  Common 
Pleas.  We  have  therefore  not  considered  this  question 
and  express  no  opinion  concerning  it.  We  only  notice 
it  so  that  hereafter,  when  such  a  question  may  be  proper- 
ly before  us,  this  case  may  not  be  considered  as  a  prec- 
edent on  that  subject." 

It  is  urged  by  the  appellee  that  our  own  cases  of  Com- 
monwealth V.  Dougherty,  39  Pa.  Superior  Ct.  338,  and 
Commonwealth  v.  Kephart,  39  Pa.  Superior  Ct.  524,  are 
conclusive  of  the  question  raised  here.  We  do  not  so  in- 
terpret them,  as  the  question  raised  there  was  the  lia- 
bility of  the  defendant  to  a  fine  imposed  under  the  Act 
of  June  1, 1907,  P.  L.  386,  which  imposed  on  a  violator, 
a  fine  of  sixty  dollars  and  costs,  "to  be  recovered  as 
debts  are  by  law  recovered  in  an  action  to  be  instituted 
l>y  the  Commonwealth  before  an  alderman,  magistrate 
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or  justice  of  the  peace,  and  no  appeal  shall  be  allowed 
from  any  judgment  rendered  in  such  case  except  up<Mi 
special  allowance  of  the  Court  of  Common  Pleas": 
There  was  no  question  raised  as  to  the  proper  court  to 
which  the  appeal  was  to  be  taken,  as  the  act  specifically 
named  that  tribunal  to  be  the  Common  Pleas.  The  Act 
of  1876  has  been  recognized  as  valid  so  frequently  that 
we  acccept  it  as  such  without  further  discussion :  Ma- 
guire  V.  Shenandoah  Boro.,  109  Pa.  613 ;  Commonwealth, 
to  use,  V.  McCann,  174  Pa.  19 ;  Thompson  v.  Preston,  5 
Pa.  Superior  Ct.  154 ;  Commonwealth  v.  Weimer,  36  Pa. 
Superior  Ct.  452 ;  Commonwealth  v.  Spotts,  45  Pa.  Su- 
perior Ct.  100. 

In  the  light  of  the  decisions,  we  hold  that  this  pro- 
ceeding was  a  summary  conviction  and  that  the  appeal 
should  have  been  taken  to  the  Court  of  Quarter  Sessions, 
as  directly  provided  by  the  Act  of  1876.  We  cannot 
agree  with  the  learned  court  below  that  the  railroad 
company  had  authority  to  invade  Chestnut  street  to 
change  its  surface  and  relocate  its  tracks  without  con- 
sent of  the  municipal  authorities.  The  case  mentions 
Chestnut  street  "as  a  street  on  the  general  borough  plan 
or  plat,  which  had  been  confirmed  by  an  act  of  assembly, 
and  that  the  land  included  within  its  lines  was  open  to 
usage  by  the  public."  North  Chestnut  street  has  been 
treated  by  the  parties  as  a  public  street  and  highway — 
extending  "from  Main  street  in  a  northerly  direction  to  a 
street  known  as  Allen  street,  crossing  the  tracks  of  the 
Cumberland  Valley  Kailroad  Company  at  grade"  and 
must  be  now  presumed  to  be  a  public  highway :  Sharon 
Boro.  V.  Penna.  Co.,  44  Pa.  Superior  Ct.  526 ;  Ackerman 
V.  Williamsport,  227  Pa.  591.  A  municipality  has  the 
right  and  duty,  in  the  exercise  of  the  police  power  to 
regulate,  inspect  and  supervise  the  various  appliances 
which  individuals  and  corporations  may  acquire  the 
right  to  introduce  and  maintain  upon  and  under  the 
surface  of  the  public  highways ;  Pottsville  Boro.  v.  Potts- 
ville  Gas  Co.,  33  Pa.  Superior  Ct.  480.     As  stated  in 
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Scranton  Gas,  Etc.,  Co.  v.  Scranton,  214  Pa.  586;  The 
power  to  control  and  regulate  the  streets  so  as  to  pro- 
tect the  public  health,  is  one  that  cannot  be  bargained 
away  by  legislative  or  municipal  grant.  The  power  to 
control  them  for  the  protection  of  the  public  safety,  if 
not  the  same,  stands  on  equally  high  ground.  All  au- 
thorities agree  that  such  right  is  both  paramount  and 
inalienable — nor  is  the  right  limited  to  the  control  of 
the  mere  surface ;  it  extends  to  the  soil  beneath,  to  what- 
ever extent  it  may  be  required  in  .aid  of  such  purposes  as 
fall  within  the  municipal  function,  in  connection  with 
the  health  and  safety  of  the  public.  And  in  Lansdowne 
Boro.  V.  Springfield  Water  Co.,  16  Pa.  Superior  Ct.  494, 
we  held,  "The  right  of  a  private  corporation  to  break  up 
the  public  highways  of  a  municipality  in  the  exercise 
of  a  franchise  conferred  upon  it  by  an  act  of  assem- 
bly is  necessarily  subject  to  the  reasonable  municipal 
regulations  of  the  district,  enacted  for  the  common  good 
of  all  its  inhabitants,  unless  specially  excluded  by  the 
act  conferring  the  right."  The  defendant  corporation  is 
limited  by  the  same  restrictions. 

The  case  stated  further  declares  that,  in  the  prose- 
cution of  the  work  of  the  railroad  company  on  and 
across  Chestnut  street,  "it  necessarily  dug  up  a  portion 
of  the  said  street"  without  a  permit.  This  was  an  act 
prohibited  by  the  ordinance  No.  80,  making  it  unlawful 
to  dig  up  any  street  or  pavement  for  any  purpose,  with- 
out a  written  permit  from  the  burgess.  The  fact  that  the 
siding  complained  of  was  on  an  original  right  of  way 
which  the  company  was  authorized  to  appropriate  by  its 
charter,  granted  more  than  eighty  years  ago,  is  not  con- 
trolling of  their  right  to  dig  up  and  change  the  public 
highways  in  making  a  new  construction  on  a  different 
location.  The  defendant  is  subject  to  the  provisions  of 
this  ordinance,  and  the  remedy  of  the  company  for  the 
refusal  to  grant  a  permit  was  not  by  taking  the  law  into 
its  own  hands,  but  by  properly  proceeding  to  compel  the 
burgess  to  perform  his  duty :  Shryock  v.  Braddock  Boro., 
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43  Pa.  Superior  Ct.  508.  The  description  in  the  deeds, 
when  applied  to  the  map  attached,  shows  that  the  pro- 
posed construction  is,  in  part  at  least,  outside  the  line 
of  the  company's  right  of  way,  and  there  is  no  authority 
suggested  which  authorized  a  digging  up  of  that  portion 
of  the  street,  however  shallow  the  excavation  might  be. 
When  a  railroad  or  street  railway  company  attempts  to 
cross  a  public  street  without  municipal  consent,  it  must 
point  to  its  power  in  its  charter  to  do  so,  and  it  is  im- 
material what  the  condition  of  the  street  at  that  point  is, 
and  also  that  the  railroad  company  owns  the  land  on 
both  sides  thereof:  Pittsburgh  Railways  Co.  v.  Pitts- 
burgh, 226  Pa.  498.  It  is  the  reasonable  discretion  of  the 
municipal  authorities  that  determines  the  extent  of  the 
change  in  the  streets  required  to  meet  public  necessities, 
and  to  that  change  whatever  it  may  be,  short  of  an  abro- 
gation or  annullment  of  the  company's  right  to  maintain 
its  system,  the  company  must  conform. 

The  Court  of  Common  Pleas  did  not  have  jurisdiction 
to  allow  the  appeal  from  the  judgment  of  summary  con- 
viction, and  should  have  dismissed  the  petition  for  the 
appeal.  The  judgment  is  reversed,  and  as  provided  in 
the  case  stated  judgment  is  now  entered  for  the  plaintiff 
in  the  sum  of  fifty  dollars,  with  costs. 


Bosenthal,  Appellant,  v.  Bosenthal. 

Divorce — Indignities  to  the  person — Evidence. 

A  wife  is  entitled  to  a  divorce  where  the  evidence  clearly  dis- 
closes a  series  of  excessive  personal  assaults  on  her  by  her  husband, 
and  repeated  threats  by  him  to  inflict  further  physical  violence  on 
her,  and  further  discloses  that  he  obtained  from  her  all  the  money 
she  had  ($800),  and  then  persisted  in  petty  persecutions  by  calling 
her  vile  names  in  the  presence  of  friends,  and  by  refusing  to  pay 
her  boarding  bills,  or  to  recognize  or  live  with  her. 

Argued  April  12, 1915.    Appeal,  No.  148,  Oct  T.,  1914, 
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by  plaintiflf,  from  decree  of  C.  P.  Schuylkill  Co.,  Jan.  T., 
1910,  No.  127,  refusing  divorce  in  case  of  Henrietta 
Rosenthal  t.  Leopold  Rosenthal.  Before  Rice,  P.  J., 
Oelady,  Head,  Henderson,  Kephart  and  Trexler,  J  J. 
Reversed. 

Libel  for  divorce. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  refusing  divorce. 

William  Wilhelm,  with  him  Smith,  Paff  d  Laub,  for 
appellant. 

Opinion  by  Orlady,  J.,  October  11, 1914 : 
The  parties  to  this  action  were  married  in  New  York 
City,  and  on  November  27,  1908,  removed  to  Mahanoy 
City,  in  Schuylkill  County,  where  they  continued  to  re- 
side until  November  29,  1909,  when  a  subpoena  in  di- 
vorce was  awarded  by  the  Court  of  Common  Pleas  of 
Schuylkill  County,  on  the  petition  of  the  wife,  alleging 
such  indignities  to  her  person  as  to  render  her  condition 
intolerable  and  her  life  burdensome.  The  subpoena  was 
served  personally  by  the  sheriff  of  the  county  on  the 
respondent  on  November  30,  1909.  On  December  6, 
1909,  on  motion  of  her  attorney,  an  examiner  was  ap- 
pointed, who,  the  same  day,  issued  a  formal  notice,  that 
witnesses  would  be  examined  on  behalf  of  the  libellant 
at  his  office  at  a  designated  time,  etc.  This  notice  was 
personally  served  on  the  respondent  on  December  6th, 
who  did  not  appear  by  counsel  or  in  person  before  the 
examiner.  Some  testimony  was  taken  on  the  day  so 
fixed,  but  owing  to  the  fact  that  it  was  taken  before  the 
return  day,  it  was  held  to  be  irregular,  and  no  record  was 
made  of  it.  No  further  action  was  taken  until  October, 
1913,  when  counsel  for  libellant,  requested  that  another 
day  be  named.  The  examiner  fixed  October  30,  1913, 
and  the  whereabouts  of  the  respondent  not  being  known, 
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a  notice  by  publication  was  had,  under  a  rule  of  court, 
as  follows :  ^^71.  The  examiner  shall  not  sit  as  such,  un- 
til satisfied  that  at  least  five  days'  notice  of  the  time  and 
place  of  sitting  has  been  given  to  the  respondent,  unless 
such  respondent  cannot  be  found  within  the  jurisdiction, 
when  notice  conspicuously  posted  for  five  days  in  the 
prothonotary's  office  shall  be  deemed  suificient.*'  The 
court  had  jurisdiction  of  the  cause  of  action,  and  of  the 
parties.  The  appointment  of  the  examiner  was  regular. 
The  testimony  taken  by  the  examiner  on  October  30, 

1913,  was  returned  the  next  day  to  the  court,  and  the 
record  returned  to  this  court  shows  that  on  February 
16,  1914,  without  further  hearing  before  the  court  be- 
low, the  petition  for  divorce  was  refused.    On  June  8, 

1914,  this  appeal  was  taken  and  on  November  17, 1914, 
proof  of  service  of  a  rule  on  the  appellee  to  appear  and 
plead  as  well  as  proof  of  service  of  two  copies  of  the  ap- 
pellant's paper  book  was  filed  in  the  court  below. 

We  have  examined  the  record  from  beginning  to  end 
to  determine  the  merits  or  demerits  of  the  application, 
and  while  the  testimony  is  brief,  it  clearly  discloses  a 
series  of  excessive  personal  assaults  on  the  wife  by  her 
husband,  and  repeated  threats  by  him  to  infiict  further 
physical  violence  on  her.  He  obtained  from  her  all  the 
money  she  had  (>800) ,  and  then  persisted  in  petty  perse- 
cutions, by  calling  her  vile  names  in  the  presence  of 
friends,  refusing  to  pay  her  boarding  bills,  or  to  recog- 
nize or  live  with  her.  Fully  informed  of  this  testimony 
and  of  the  appeal  to  this  court,  he  does  not  challenge 
the  regularity  of  the  proceeding,  or  deny  any  fact  pre- 
sented by  the  record.  Such  a  course  of  treatment  as 
detailed  in  this  record,  fully  and  clearly  meets  the  alle- 
gation in  the  libel  and  would  naturally  render  her  con- 
dition intolerable  and  her  life  burdensome,  to  such  an 
extent  as  to  seriously  affect  her  health.  The  decree  re- 
fusing the  divorce  is  reversed,  the  record  is  remitted  to 
the  court  below  with  direction  to  grant  the  divorce  as 
prayed  for. 
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Commonwealth  v.  Bowser,  Appellant,  (No- 1). 

Criminal  law — Protection  of  female  children — Acte  of  June 
11, 1879,  P.  I,  m,  and  May  28, 1886,  P.  L.  27. 

The  provisions  of  the  Act  of  June  11,  1879,  P.  L.  142,  entitled 
"An  Act  to  protect  children  from  neglect  and  cruelty  and  relating 
to  their  employment,  protection  and  adoption,"  are  radically  en- 
larged by  the  supplementary  Act  of  May  28, 1886,  P.  L.  27. 

On  the  trial  of  an  indictment  for  enticing  a  female  child  under 
sixteen  years  of  age  for  purposes  of  prostitution  "into,  about  or  in 
the  immediate  vicinity  of  the  sheds,  buildings  and  structures  of 
the  Independent  Eefinery,  and  upon  or  near  the  right  of  way  of  the 
Pennsylvania  Railroad  Company"  in  violation  of  the  Act  of  May 
28, 1886,  P.  L.  27,  which  makes  it  a  misdemeanor  to  entice  such  a 
child  for  such  a  purpose  "into  a  house  of  ill-fame,  or  of  assignation, 
or  elsewhere,"  the  trial  judge  commits  no  error  in  his  charge  in 
construing  the  word  "elsewhere"  as  meaning  any  place  convenient 
for  such  a  purpose. 

The  word  is  to  be  interpreted  in  its  plain  and  dictionary  sense — 
in  another  place,  or  in  other  places,  somewhere  or  anywhere  else, — 
than  in  a  house  of  ill-fame  or  assignation. 

On  the  trial  of  such  an  indictment,  it  is  not  material  to  investi- 
gate the  reputation  of  the  child  for  chastity. 

Argued  April  12,  1915.  Appeals,  Nos.  156,  157  and 
158,  April  T.,  1915,  by  defendant,  from  judgment  of  Q. 
8.  Venango  Co.,  Jan.  T.,  1915,  Nos.  22,  23  and  24,  on 
verdict  of  guilty  in  case  of  Commonwealth  t.  Harry 
Bowser.  Before  KiCB,  P.  J.,  Oblady,  Hbad,  Henderson, 
Kbphabt  and  Tbexlbb,  JJ.    Affirmed. 

Indictment  for  violation  of  the  Act  of  May  28,  1885, 
P.  L.  27.    Before  Cbiswbll,  P.  J. 

From  the  record  it  appeared  that  one  of  the  indict- 
ments charged  that  the  defendant  did  "then  and  there 
tmlawfuUy,  wilfully  and  maliciously  take she  be- 
ing then  and  there  a  female  child  under  the  age  of  six- 
teen years,  into,  about  or  near  to  the  sheds,  buildings 
and  structures  of  the  Independent  Refining  Company 
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and  along  or  near  to  the  right  of  way  of  the  Pennsyl- 
vania Railroad  Company,  then  and  there  being  and  situ- 
ate, and  elsewhere  within  the  said  County  of  Venango 
and  State  of  Pennsylvania,  for  the  purpose,  then  and 
there,  of  sexual  intercourse  and  prostitution  contrary 
to  the  form  of  the  act  of  the  general  assembly  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  Commonwealth  of  Pennsylvania." 

The  other  two  indictments  contained  similar  aver- 
ments as  to  two  other  children. 

The  court  charged  in  part  as  follows : 

The  indictment  in  each  of  the  cases  on  trial  contains 
two  counts.  They  are  prepared  under  the  first  section 
of  the  Act  of  1885  which  provides:  "That  any  person 
who  takes  a  female  child  under  the  age  of  sixteen  years 
for  the  purpose  of  prostitution  or  sexual  intercourse,  or, 
without  the  consent  of  her  father,  mother,  guardian  or 
other  person  having  legal  custody  of  her  person,  for  the 
purpose  of  marriage,  or  who  enveigles  or  entices  any 
such  minor  female  child  into  a  house  of  ill-fame,  or  of 
assignation,  or  elsewhere,  for  the  purpose  of  prostitu- 
tion or  sexual  intercourse,  shall,  in  every  such  case,  be 
guilty  of  a  misdemeanor."  Prior  to  the  passage  of  this 
act  there  were  penalties  provided  by  law  for  persons 
who  committed  fornication,  adultery  or  rape  or  attempt- 
ed so  to  do — made  the  attempt  but  failed ;  but  there  was 
no  penalty  provided  for  a  person  who  took  females  for 
prostitution  or  enticed  them  to  go  to  such  places  such  as 
this  act  provides.  This  act  is  directed  against  the  male 
person  and  not  against  the  female.  It  is  a  supplement  to 
an  act  for  the  protection  of  children.  It  applies  only  to 
efforts  made  to  induce  female  children  under  the  age  of 
sixteen  years  to  engage  in  such  business  or  to  go  to  such 
places. 

The  first  count  in  each  of  the  indictments  charges  the 
taking  of  these  girls  for  the  purpose  of  prostitution  or 
sexual  intercourse.  The  second  count  charges  the  entic- 
ing of  the  children  to  a  place  for  the  purpose  of  prostitu- 


Digitized  by 


Google 


COMMONWEALTH  v.  BOWSER,  Appellant,  (No.  1).  109 
107,  (1915).]  Charge  of  Court  below, 

tion  or  sexual  intercourse.  You  may  notice  the  differ- 
ence. One  relates  to  the  taking  of  the  children  for  the 
purpose  of  prostitution  or  sexual  intercourse ;  the  other 
relates  to  enticing  the  children  to  go  to  such  place  for  the 
purpose  of  prostitution  or  sexual  intercourse.  The  word 
'^ke'*  as  used  in  this  connection  is  quite  a  compre- 
hensive word.  "Take"  has  a  great  many  different  shades 
of  meaning.  You  may  take  a  struggling  athlete  against 
all  his  resistance  to  a  jail  or  lockup ;  and  you  can  take  a 
child  to  school  or  take  her  on  a  walk,  which  indicates  two 
different  shades  of  meaning  of  the  term.  The  sense  in 
which  it  is  used  here  includes  the  milder  as  well  as  the 
stronger  sense  to  which  I  have  referred.  It  might  include 
the  taking  of  a  child  by  physical  force,  or  it  might  in- 
clude the  taking  of  a  child  with  her  consent  or  under  the 
influence  of  promises  or  persuasion  on  the  part  of  the 
person  taking  her.  It  is  more  comprehensive  than  the 
word  "incite"  because  it  implies  the  physical  presence 
of  the  person  taking  her.  A  person  may  be  incited  to 
go  to  such  a  house  and  the  person  who  incites  her  might 
not  go  with  her.  By  various  means  she  may  be  per- 
suaded to  go — ^incited  to  go.  In  such  case  the  latter  pro- 
vision would  apply  rather  than  the  former.  Prosecu- 
tions under  this  section  have  not  been  numerous;  in 
fact  I  recall  no  case  in  this  court.  The  terms  of  the 
statute,  however,  appear  quite  clear. 

You  will  have  noted  from  what  I  have  already  said, 
the  statute  being  directed  against  the  male  and  not 
against  the  female,  that  frequently  it  is  not  a  matter  of 
importance  whether  the  female  is  willing  at  the  outset  to 
go  or  not.  There  may  be  a  taking  against  the  will  of  the 
person  taken,  or  there  may  be  a  tlaking  with  her  consent. 
When  a  person  is  incited  to  do  a  certain  thing  that  fact 
includes  the  assumption  that  she  goes  willingly,  under 
the  influence,  however,  of  the  incitement.  Whether  or  not 
the  female  child  has  the  innocence  of  childhood  or 
whether  she  be  already  treading  the  downward  path  the 
statute  is  provided  for  her  protection.    If  she  be  already 
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on  the  downward  way  she  would  probably  yield  much 
more  quickly  and  easily  to  persuasion  and  incitement 
than  if  she  had  never  entered  upon  that  way.  But  the 
act  relates  not  to  the  character  of  the  child  but  to  the 
acts  of  the  male^  and  the  question  which  you  have  to 
determine  is  whether  or  not  the  defendant  took  these 
children  as  they  were,  or  incited  them  as  they  were  to 
the  place  where  he  is  alleged  to  have  taken  them  or  to 
which  it  is  alleged  they  went. 

By  Mr.  McCracken,  District  Attorney:  Your  honor 
has  been  using  the  word  "incite''  and  the  word  used  in 
the  act  of  assembly  is  "entice." 

The  Court :  Where  I  have  been  using  the  word  "incite" 
I  should  have  been  using  the  word  "entice."  (The  first 
sentence  of  the  act  provides:  "That  any  person  who 
takes  a  female  child  under  the  age  of  sixteen  years  for 
the  purpose  of  prostitution" :  it  does  not  say  where  he 
takes  her  for  the  purpose  of  prostitution  or  sexual  inter- 
course. Later  it  provides  that  one  "who  enveigles  or  en- 
tices any  such  minor  female  child  into  a  house  of  ill-fame, 
or  of  assignation,  or  elsewhere,  for  the  purpose  of  prosti- 
tution or  sexual  intercourse,  shall,  in  fevery  such  case,  be 
guilty  of  a  misdemeanor."  If  he  takes  her  for  the  pur- 
pose of  prostitution  or  sexual  intercourse  he  is  guilty 
under  this  statute.  [If  he  entices  her  to  go  to  a  house  of 
prostitution  or  assignation  or  elsewhere  for  the  purpose 
of  sexual  intercourse  he  is  guilty.  There  is  no  particular 
plan  of  a  house  used  for  the  purpose  of  prostitution  or  as- 
signation ;  any  house  may  be  used  for  such  a  purpose. 
Any  place  may  be  used  for  such  a  purpose  providing  it 
is  a  convenient  place  for  such  a  purpose.  So  the  one  who 
incites  a  child  to  go  to  a  house  of  prostitution  or  as- 
signation or  elsewhere  for  the  purpose  of  sexual  inter- 
course is  guilty  under  this  statute,  whether  the  "else- 
where" be  back  of  a  wax-house,  on  a  sidehill,  in  the  woods 
or  any  place  that  is  convenient  for  that  purpose,  and  such 
a  place  as  persons  desiring  to  commit  that  offense  would 
naturally  resort  to.]     (5)  The  indictments,  as  we  have 
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Stated,  contain  two  counts ;  and,  as  we  have  already  in- 
dicated, the  word  "taking'*  is  more  comprehensive  than 
the  word  "inciting'* ;  although  ordinarily  in  every  case 
of  taking  there  is  inciting  also.  A  person  may  be  incited 
by  a  promise  of  money  or  persuaded  in  any  way  and  after 
being  so  acted  upon  they  may  be  taken,  and  the  inciting 
merges  into  the  taking.  Where  there  is  only  an  inciting, 
however,  with  no  taking  the  second  count  in  the  indict- 
ment only  applies. 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 
passed. 

Error  assigned,  amongst  others,  was  (5)  instructions 
as  above,  and  in  excluding  evidence  to  the  child's  chas- 
tity. 

Edmond  C.  Breene,  with  him  William  J.  Breene,  for 
appellant. — It  is  significant  of  the  legislative  intent,  that 
no  restriction  was  made  as  to  the  place  or  places  to  or 
into  which  the  female  should  be  "taken"  for  such  un- 
lawful purpose;  and  it  is  likewise  apparent  that  had 
they  intended  to  make  it  a  crime  to  "entice  or  enveigle" 
such  child  any  place  for  such  unlawful  purpose,  they 
would  not  have  inserted  the  words  "into  a  house  of  ill- 
fame,  or  assignation."  It  is  not  to  be  presumed  that 
these  designated  places  were  inserted  for  no  purpose. 
The  rule  of  construction  is  otherwise.  What  the  legis- 
lature intended  to  prevent  and  punish  was  the  enticing 
or  enveigling  of  females  of  tender  years  into  houses  of 
ill-fame,  or  places  of  like  character  by  the  lures,  wiles, 
snares  and  deceptions  of  designing  and  unscrupulous 
persons,  whereby  such  houses  were  enabled  to  operate 
and  keep  going:  Butler's  App.,  73  Pa.  448;  Bucher  v. 
Com.,  103  Pa.  528;  Atkinson  v.  Schilman,  53  South  844; 
Peer  v.  Dixon,  83  Atl.  180;  State  v.  City  of  Camden,  19 
AU.  539;  State  v.  McCrum,  38  Minn.  154. 

A.  R.  Osmer,  with  him  Lee  A,  McCracken,  for  appellee. 
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— The  rule  of  constraction  known  as  "ejusdem  generis" 
does  not  apply:  Renick  v.  Boyd,  99  Pa.  555;  Hilton's 
App.,  116  Pa.  351 ;  Weiss  v.  Swift,  36  Pa.  Superior  Ct 
376. 

Opinion  by  Oblady,  October  11, 1915 : 

The  provisions  of  the  Act  of  June  11,  1879,  P.  L.  142, 
entitled  "An  act  to  protect  children  from  neglect  and 
cruelty,  and  relating  to  their  employment,  protection, 
and  adoption,''  are  radically  enlarged  by  the  supplemen- 
tary Act  of  May  28, 1885,  P.  L.  27,  under  which  this  de- 
fendant was  tried  and  convicted. 

This  change  is  eflfected  by  clear  and  easily  understood 
words,  and  so  far  as  this  defendant  is  concerned,  it  means 
that  it  was  unlawful  for  him  to  take  a  female  child, 
under  the  age  of  sixteen  years,  either  for  the  purpose  of 
prostitution,  as  that  word  is  defined  in  our  decisions,  or 
for  individual  sexual  intercourse,  or  to  enveigle  or  en- 
tice any  such  female  Child  into  a  house  of  ill-fame,  or 
assignation,  or  elsewhere  for  the  same  purpose. 

To  hold  otherwise,  would  be  to  take  from  the  evident 
legislative  intent,  a  very  material  feature  of  its  primary 
purpose. 

The  question  was  raised  by  the  defendant's  second 
point,  viz :  "The  learned  court  is  respectfully  requested 
to  instruct  the  jury  as  to  what  constitutes  the  house  or 
place  into  which  the  female  must  be  enticed  or  inveigled, 
under  the  second  count  of  the  indictment,"  which  was 
answered  as  follows,  in  the  general  charge :  "If  he  en- 
tices her  to  go  to  a  house  of  prostitution,  assignation  or 
elsewhere  for  the  purpose  of  sexual  intercourse,  he  is 
guilty.  There  is  no  particular  plan  of  a  house  used  for 
the  purpose  of  prostitution  or  assignation :  any  house 
may  be  used  for  such  a  purpose.  Any  place  may  be  used 
for  such  a  purpose,  providing  it  is  a  convenient  place  for 
such  a  purpose.  So,  anyone  who  entices  a  child  to  go  to 
a  house  of  prostitution,  or  assignation  or  elsewhere  for 
the  purpose  of  sexual  intercourse  is  guilty  under  this 
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statute,  whether  the  "elsewhere"  be  back  of  a  wax  house, 
on  a  side  hill,  in  the  woods,  or  any  place  that  is  conven- 
ient for  that  purpose,  or  any  place  such  as  persons  de- 
siring to  commit  that  offense  would  naturally  resort  to.'' 

The  prohibition  is  directed  against  having  sexual  in- 
tercourse with  a  female  child  under  the  age  of  sixteen 
years;  the  place  where  the  act  is  committed  is  not  ma- 
terial under  this  statute,  and  in  the  very  words  of  the 
statute  the  unlawful  act  may  be  committed  "in  a  house 
of  ill-fame  or  assignation  or  elsewhere." 

The  word  "elsewhere"  is  significant,  and  is  more  com- 
prehensive in  meaning  than  the  specially  designated 
places  preceding  it*  It  is  to  be  interpreted  in  its  plain 
and  dictionary  sense — ^in  another  place,  or  in  other 
places,  somewhere  or  anywhere  else, — than  in  a  house  of 
Hi-fame  or  assignation.  The  ultimate  design  of  the  Act 
of  1885  was  to  safeguard  female  minors,  under  the  age 
of  sixteen  years,  from  the  baneful  effects  of,  either  indis- 
criminate prostitution,  or  of  individual  sexual  inter- 
course, as  the  distinction  between  these  terms  is  ex- 
plained in  Com.  v.  Lavery,  247  Pa.  139. 

Every  statute  should  be  construed  so  as  to  vitalize, 
and  not  annul  its  prohibitions  and  mandates. 

The  cases  relied  on  by  the  appellant,  Butler's  App.,  73 
Pa.  448;  Pardee's  App.,  100  Pa.  408;  Bucher  v.  Com., 
103  Pa.  528,  do  not  control  in  this  one,  as  the  legislative 
intent  is  made  free  from  any  uncertainty  on  the  sub- 
ject by  the  addition  of  the  words  "elsewhere"  and  "sexual 
intercourse'*  to  the  requirements  of  the  earlier  enact- 
ment. 

Nor  is  it  material  to  investigate  the  reputation  of  the 
child  for  chastity. 

The  protection  is  intended  for  chaste  and  unchaste. 
If  she  be  chaste  that  she  may  continue  a  virgin,  if  she 
be  unchaste,  that  she  may  not  be  further  encouraged  in 
her  lawless  course  of  living,  and  the  evidence  offered  on 
this  phase  of  the  case  was  rightly  rejected. 

The  other  assignments  of  error  were  not  pressed  at 
Vol.  lxi — 8 
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the  agreement,  and  are  fully  covered  in  this  opinion.  All 
are  overruled,  and  the  judgment  is  affirmed.  The  record 
is  remitted  to  the  Court  of  Quarter  Sessions  of  Venango 
County,  with  direction  that  the  judgment  there  entered 
be  fully  carried  into  effect,  and,  to  that  end,  that  the  de- 
fendant forthwith  appear  in  that  court,  and  that  he  be 
by  that  court  committed  to  comply  with  such  part  of  the 
sentence  as  had  not  been  served  and  complied  with  at 
the  time  this  appeal  was  made  a  supersedeas. 
Kephart  and  Trexler,  JJ.,  dissent.     See  page  214. 


Commonwealth  v.  Bowser,  Appellant,  (No.  2). 

Opinion  by  Orlady,  J.,  October  11,  1915 : 
This  appeal  was  argued  with  No.  156,  April  Term, 
1915,  ante,  p.  107,  and  being  identical  with  it  for  the  rea- 
sons given  in  an  opinion  filed  to  that  number  and  term 
the  same  judgment  is  entered  in  this  appeal. 
Kephart  and  Trexler,  JJ.,  dissent.    See  page  214. 


Commonwealth  v.  Bowser,  Appellant,  (No.  3). 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
This  appeal  was  argued  with  No.  156,  April  Term, 
1915,  ante,  p.  107,  and  being  identical  with  it,  for  the 
reasons  given  in  an  opinion  filed  to  that  number  and  term 
the  same  judgment  is  entered  in  this  appeal. 
Kephart  and  Trexler,  J  J.,  dissent.    See  page  214. 
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Grow,  Appellant,  v.  Adams  Express  Company. 

Malicious  prosecution — Probable  cause — Evidence — Case  for  the 
court. 

In  an  action  for  malicious  prosecution,  if  the  facts  connected 
with  the  prosecution  are  admitted,  or  are  so  clearly  established  as 
not  to  be  open  to  dispute,  the  question  of  probable  cause  is  for  the 
court 

Argued  April  13, 1915.  Appeal,  No.  75,  April  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1912,  No.  1367,  for  defendant  n.  o.  v.  in  case  of  George 
A.  Gow  V.  Adams  Express  Company.  Before  KiCE,  P.  J., 
Orlady,  Head,  Henderson,  Kephart  and  Trexler,  JJ. 
Affirmed. 

Trespass  for  malicious  prosecution. 

At  the  trial  the  jury  returned  a  verdict  for  the  plaintiff 
for  11,000. 

On  a  motion  for  a  new  trial  and  for  judgment  n.  o.  v. 
Haymaker,  J.,  filed  the  following  opinion : 

This  was  an  action  of  trespass  to  recover  damages  for 
an  alleged  malicious  prosecution,  in  which  plaintiff  ob^ 
tained  a  verdict  of  one  thousand  dollars. 

On  February  21, 1912,  H.  L.  Kirk,  an  agent  of  the  de- 
fendant company,  charged  the  plaintiff  and  one  Howard 
Parrish,  before  a  magistrate,  with  the  crime  of  larceny, 
in  stealing  from  the  company,  on  January  30,  1912,  six 
diamonds  valued  at  |940.00.  The  plaintiff  was  arrested 
at  Carey,  Indiana,  on  March  2, 1912,  and  Parrish  at  the 
same  time  in  the  City  of  Pittsburgh.  Both  defendants 
waived  a  hearing  before  the  magistrate,  and  were  jointly 
indicted  on  April  29,  1912.  When  they  were  called  for 
trial  on  May  15,  1912,  Parrish  entered  a  plea  nolle  con- 
tendere, and  on  motion  of  the  district  attorney,  with  the 
consent  of  the  court,  a  nolle  prosequi  was  entered  as  to 
Gow,  who  had  been  confined  in  the  jail  for  seventy-six 
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days.  In  disposing  of  the  motion  for  judgment  non  ob- 
tante  veredicto  we  will  consider  only  such  facts  as  were 
either  admitted  or  established  by  uncontradicted  evi- 
dence, and  determined  from  these  alone  whether  we 
should  have  affirmed  defendant's  point  that  ^^under  all 
the  evidence  the  verdict  must  be  for  the  defendant/'  on 
the  ground  that  those  facts  did  or  did  not  establish  prob- 
able cause  for  the  making  of  an  information  against  the 
plaintiff  for  the  crime  of  larceny. 

Some  one  at  Sharpsville,  in  Lawrence  County,  Penna., 
expressed  through  the  defendant  company  six  diamonds 
valued  at  f  940.00,  to  Mr.  Sam.  F.  Sipe,  an  importer  of 
diamonds  at  Pittsburgh.  That  consignment  was  due  at 
the  union  station  in  this  city,  on  January  30,  1912,  at 
12 :  25  p.  m.  and  was  receipted  for  at  that  time  by  some- 
one in  the  employ  of  the  company.  The  loss  of  the  pack- 
age containing  the  diamonds  was  discovered  on  the  after- 
noon of  that  day.  Detectives  were  employed,  who 
worked  on  the  case  for  nearly  two  weeks  without  success. 
About  February  10,  1912,  there  was  a  newspaper  publi- 
cation of  the  theft,  and  three  days  later  a  package  was 
delivered  to  and  received  by  the  company  from  the 
United  States  mail,  containing  five  of  the  diamonds  in 
question,  one  of  which  was  set  in  a  ring  and  another  in 
a  stick  pin.  The  detective  visited  various  jewelers  in  the 
hope  of  discovering  the  one  that  had  made  the  settings, 
and  found  that  Heeron  Brothers  had  mounted  one  of  the 
diamonds  in  the  ring,  and  the  stick  pin  had  been 
mounted  by  Hardy  &  Hayes,  and  that  the  two  dia- 
monds had  been  left  with  them  for  that  purpose  by 
Parrish,  who  gave  his  right  name  to  the  two  different 
jewelers  when  he  left  them  to  be  mounted,  and  in  a  few 
days  thereafter  Parrish  called  at  the  jewelers  and  re- 
ceived the  property.  The  mounted  and  unmounted  dia- 
monds were  taken  to  Sipe,  the  consignee,  who  identified 
them  as  his  property.  At  the  time  of  the  theft,  and  for 
a  few  months  prior  thereto,  the  plaintiff  was  in  the  em- 
ploy of  the  defendant  as  a  sheet  writer  at  the  defendant's 
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place  of  business  in  the  union  station.  He  left  the  cpm- 
pany  the  day  following  the  theft,  but  had  notified  the  de- 
fendant company  a  few  days  before  that  he  intended  to 
do  80.  After  leaving  the  company  the  plaintiff  went  to 
Connellsville  for  some  three  weeks,  then  to  Chicago,  and 
from  there  to  Gary,  Indiana,  arriving  at  the  last  place 
about  February  21,  1912.  Parrish  at  the  time  of  the 
theft,  and  for  some  time  before,  was  a  "wagon  man"  and 
delivered  packages  for  the  company.  Both  Qow  and 
Parrish  could  have  access  to  the  rodm  from  which  the  dia- 
monds were  stolen.  Following  the  larceny  the  defend- 
ant's agent  interviewed  all  the  employees  about  the  place 
and  endeavored  in  every  way,  personally  and  through 
detectives,  to  discover  the  real  perpetrator. 

When  it  was  discovered  that  Parrish  was  in  posses- 
sion of  the  stolen  property  he  was  interviewed  by  Kirk 
and  Slater,  agents  of  the  company,  and  by  the  detectives 
employed,  on  the  21st  day  of  February,  1912,  and  to 
them  he  stated  that  about  1 :  15  on  the  30th  or  31st  of 
January  the  plaintiff,  Gow,  approached  him  at  the 
anion  station  and  said  that  he  was  speculating  in  dia- 
monds and  had  five  nice  ones,  which  he  then  displayed 
and  offered  to  sell  for  |125.00,  that  he  then  told  Gow 
that  he  had  only  f96.00,  and  that  it  was  then  arranged 
between  them  to  meet  that  evening  at  six  o'clock  to  close 
the  deal ;  that  when  he  finished  his  work  on  that  evening 
he  met  Ctow,  paid  him  f  96.00  and  received  the  five  dia- 
monds; that  he  took  the  diamonds  to  the  jewelers,  giv- 
ing their  names,  and  stated  just  what  he  had  them  do 
with  two  of  the  diamonds ;  that  he,  Parrish,  had  kept  his 
money  at  home  under  the  carpet ;  that  when  he  read  in 
the  newspapers  on  the  10th  of  February,  1912,  about  the 
Sipe  larceny  from  the  express  company  this  was  the  first 
intimation  he  had  that  the  diamonds  had  probably  been 
stolen;  that  he  had  worried  a  great  deal  about  the  mat- 
ter, and  the  next  day  had  explained  the  whole  situation 
to  his  mother ;  that  he  intended  to  take  the  diamonds 
hiek  to  the  company,  but  that  his  mother  advised  against 
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it,  saying  that  he  would  be  blamed  for  stealing  them,  and 
she  suggested  his  leaving  them  with  her  so  that  she  could 
send  them  to  the  company,  upon  which  the  matter  would 
likely  be  dropped  by  the  company,  and  that  he  was  later 
informed  by  his  mother  that  she  had  so  sent  them  to  the 
company.  Before  the  information  was  made  Parrish  not 
only  related  the  foregoing  facts  to  the  informant,  but  to 
others  and  by  them  repeated  to  them.  In  addition  to 
this  oral  statement,  and  before  the  information  was 
made,  Parrish  also  signed  and  was  sworn  to  a  type-writ- 
ten statement  in  which  he  set  forth  all  the  facts  that  we 
have  related.  Before  making  the  charge  an  effort  was 
made  to  interview  the  wife  and  mother  of  Parrish,  but  the 
former  could  not  be  seen,  and  the  mother  in  part  con-  • 
firmed  the  story  of  Parrish. 

After  the  arrest  of  the  plaintiff  he  was  brought  to  the 
city,  and  he  and  Parrish  were  brought  together  in  a  pri- 
vate office,  and  again  at  the  office  of  the  magistrate. 
Parrish  then  and  there,  and  on  both  occasions,  charged 
the  plaintiff  with  selling  him  the  diamonds,  and  re- 
minded him  of  the  amount  of  money  paid  him. 

When  Parrish  and  Gow  were  brought  to  the  bar  for 
trial  Parrish,  for  the  first  time,  repudiated  his  whole 
story  implicating  the  plaintiff,  completely  exonerated 
Gow  from  any  participation  in  the  theft,  and  entered  a 
plea  of  nolle  contendere.  On  the  trial  of  the  case  in 
hand  an  effort  was  made  by  the  plaintiff  to  prove  that 
at  the  time  fixed  for  the  hearing  before  the  magistrate 
the  counsel  for  the  defendant  expressed  the  belief,  in  the 
presence  of  the  prosecutor,  that  the  plaintiff  had  no  par- 
ticipation in  the  crime,  for  the  purpose  of  showing  that 
the  prosecution  was  carried  on  after  knowledge  of  the 
plaintiffs  innocence.  This  was  denied  by  counsel,  and 
various  witnesses  for  the  defense.  We  attach  no  impor- 
tance to  this  feature  of  the  case,  as  we  have  to  do  only 
with  the  question  of  probable  cause  at  the  time  of  making 
the  charge  that  resulted  in  the  plaintiff's  arrest.  Was  the 
statement  of  facts  made  by  Parrish  a  justification  of  the 
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charge?  We  think  it  was.  To  a  proper  solution  of  the 
question  it  is  important  to  keep  in  mind  that  the  attitude 
of  Parrish,  when  brought  to  trial,  should  exert  no  influ- 
ence in  the  determination  of  that  question.  We  are 
limited  to  the  facts  as  they  appeared  to  the  prosecutor 
at  the  time  of  the  criminal  charge.  They  were  related 
by  Parrish  in  a  very  circumstantial  manner,  tending 
strongly  to  inspire  confidence  in  his  story.  When  ac- 
cused of  having  possession  of  the  stolen  property  he 
made  no  attempt  to  conceal  anything  from  the  prosecu- 
tion, but  accounted  for  that  possession  by  a  purchase 
from  the  plaintiflf  at  the  very  time  of  the  theft.  His  tak- 
ing the  stolen  diamonds  to  different  jewelers,  leaving 
them  there  in  his  own  name,  returning  them  to  the  com- 
pany on  a  newspaper  rei>ort  of  the  larceny,  with  two  of 
them  mounted  by  local  jewelers  in  a  way  to  afford  some 
clue  to  his  discovery,  were  matters  likely  to  create  more 
or  less  confidence  in  the  truth  of  his  subsequent  state- 
ment that  the  plaintiff  and  not  he  had  the  first  posses- 
sion of  the  stolen  goods  on  the  day  of  the  theft.  The 
plaintiff  complains  that  the  defendant  should  have  made 
a  more  thorough  investigation  of  not  only  Parrish's  story, 
but  the  circumstances  of  the  larceny.  It  is  difftcult  to 
see  wherein  the  defendant  was  negligent  or  reckless  in 
that  regard,  or  could  have  done  more  than  was  done  to 
discover  the  real  thief.  We  know  of  no  rule  requiring  a 
prosecutor,  when  a  crime  is  unquestionably  committed 
by  someone,  to  prove  on  a  trial  for  malicious  prosecution 
that  he  exhausted  every  possible  means  of  discovering 
the  guilt  of  the  party  accused  before  he  is  justified  in 
making  a  charge.  If  the  prosecutor  had  reasonable 
grounds  for  believing,  and  did  believe,  that  the  plaintiff 
stole  the  diamonds  in  which  the  defendant  had  a  special 
property,  this  was  suflftcient  to  establish  probable  cause. 
We  are  of  opinion  that  we  should  have  held  as  a  matter 
of  law  that  the  facts  that  were  either  admitted  or  estab- 
lished by  uncontradicted  evidence  constituted  reasonable 
and  probable  cause  justifying  the  defendant's  arrest, 
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and  therefore  that  we  should  have  affirmed  defendant's 
point.  It  is  unnecessary  to  cite  any  one  or  more  of  the 
many  recent  cases  defining  reasonable  and  probable 
cause  and  holding  that  it  is  the  duty  of  the  trial  judge, 
when  the  facts  are  either  admitted  or  established  by  un- 
contradicted evidence,  to  declare  as  a  matter  of  law 
whether  they  establish  probable  cause.  We  are  not  in- 
di£Ferent  to  the  hardship  caused  the  plaintiff  by  the 
prosecution,  resulting  in  his  imprisonment  for  two  and  a 
half  months,  but  it  was  caused  solely  by  Parrish,  against 
whom  the  plaintiff  has  already  obtained  a  judgment  and 
recovered  the  amount  thereof  in  an  action  against  him. 
It  was  equally  established  on  the  trial  that  the  prose- 
cutor placed  all  the  facts  in  his  poi^session,  as  heretofore 
related,  to  the  defendant's  counsel,  and  on  his  advice 
preferred  the  charge  against  the  plaintiff.  . 

The  motion  for  a  new  trial  is  refused ;  and  the  motion 
for  judgment  non  obstante  veredicto  is  granted.  And 
now,  July  8, 1914,  judgment  is  entered  for  the  defendant 
non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

L.  O.  Barton,  with  him  James  H.  Smith,  for  appellant. 
—It  cannot  be  questioned  that  "What  is  probable  cause, 
and  whether  it  exists  under  an  admitted  or  clearly  es- 
tablished state  of  facts,  is  a  question  of  law  for  the 
court" :  Roessing  v.  Pittsburgh  Railways  Co.,  226  Pa. 
523.  But  that  principle  is  not  applicable  to  this  case,  as 
there  were  numerous  disputed  facts,  which  were  for  the 
jury  among  others,  1.  As  to  the  belief  of  the  defendant 
in  the  story  told  by  Parrish.  2.  As  to  whether  the  de- 
fendant made  or  caused  to  make  a  prior  investigation  as 
to  the  truth  or  falsity  of  Parrish's  story. 

3.  As  to  whether  or  not  defendant  believed  or  had 
reason  to  believe,  shortly  after  the  information  was  made 
that  plaintiff  was  not  guilty  of  the  offense  charged: 
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Keener  v.  Jeffries,  54  Pa.  Superior  Ct.  553 ;  Mitchell  v. 
Logan,  172  Pa.  349;  Humphreys  v.  Mead,  23  Pa.  Su- 
perior  Ct.  415;  Bosley  v.  Qerrity,  55  Pa.  Superior  Ct 
429. 

Charles  F.  Patterson  and  Oeorge  B.  Lewis,  for  ap- 
pellee. 

Opinion  by  Orlady,  J.,  October  11, 1915: 

In  entering  judgment  for  the  defendant  non  obstante 
veredicto,  the  trial  judge  decided  that  he  should  have 
held  as  a  matter  of  law,  that  the  facts  that  were  either 
admitted  or  established  by  uncontradicted  evidence  con- 
stituted reasonable  and  probable  cause,  and  therefore, 
that  binding  instructions  to  find  for  the  defendant 
should  have  been  given  to  the  jury. 

In  an  action  for  malicious  prosecution,  if  the  facts 
connected  with  the  prosecution  are  admitted,  or  are  so 
clearly  established  as  not  to  be  open  to  dispute,  the 
question  of  probable  cause  is  for  the  court :  McCoy  v. 
Kalback,  242  Pa.  123 ;  Com.  v.  Storey,  49  Pa.  Superior 
Ct.  282;  Kuhns  v.  Ward  Mackey  Co.,  55  Pa.  Superior 
Ct.  164. 

A  careful  examination  of  the  record,  with  the  opinion 
of  Judge  Haymaker,  satisfies  us  that  there  is  no  rever- 
sible error  in  his  conclusion. 

The  judgment  is  affirmed. 


Tufshinsky  v.  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Ry.  Co.,  Appellant. 

Malicious  prosecution — Probable  cause  —  Malice  —  Evidence —^ 
Province  of  couri  and  juru — Principal  and  agent 

Malice  in  law  exists  where  an  act  is  done  wrongfully  and  de- 
signedly by  one  person  to  the  injury  of  another.  Prosecutions  may 
be  institnted  and  pursued  with  pure  motives,  but  so  regardless  of 
tne  foima  of  law  and  judicial  proceedings  as  to  render  the  trans- 
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actions  illegal  and  malicious.  It  may  be  inferred  from  the  want  of 
probable  cause,  and  generally  is,  but  its  existence  is  a  fact  for  the 
jury. 

The  liability  of  a  principal  for  the  act  of  his  agent  in  instituting 
an  unfounded  prosecution  is  governed  by  the  general  principles 
of  agency,  and  where  there  is  no  express  authority,  and  there  has 
been  no  subsequent  ratification  of  the  act,  the  ultimate  test  is 
whether  the  agent  acted  within  the  scope  of  his  implied  authority. 
In  determining  this,  each  case  must  stand  on  its  own  facts. 

In  an  action  against  a  railroad  company  for  malicious  prosecu- 
tion, it  appeared  that  the  plaintiff,  an  umbreUa  mender,  aged  about 
sixty  years,  was  seated  in  a  waiting  room  of  defendant's  station 
waiting  for  a  train  which  was  to  leave  in  about  one-half  hour. 
He  was  eating  his  lunch  and  was  dropping  crumbs  upon  the  floor 
and  seats.  A  duly  commissioned  police  officer  employed  by  the 
railroad  company  arrested  him,  and  took  him  before  a  justice  of 
the  peace,  in  whose  office  he  was  detained  for  several  hours.  The 
justice  on  the  testimony  of  the  officer  conunitted  the  plaintiff  to 
jail  on  the  charge  of  disorderly  conduct  and  fined  him  five  dollars 
and  costs.  There  was  no  evidence  of  disorderly  conduct  or  that 
plaintiff  resisted  arrest.  He  was  released  from  custody  about 
midnight  by  his  daughter,  who  without  his  knowledge^  paid  to  the 
jailor  the  amount  of  the  fine  imposed  by  the  justice.  An  appeal 
was  taken  from  the  justice's  judgment,  and  after  hearing  before 
the  county  court  he  was  discharged  and  restitution  awarded. 
Held,  that  the  case  was  for  the  jury,  and  that  a  verdict  and  judg^ 
ment  for  three  hundred  dollars  against  the  railroad  should  be  sus- 
tained. 

Argued  AprU  14, 1915.  Appeal,  No.  87,  Jan.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1913,  No.  2028,  on  verdict  for  plaintiff  in  case 
of  Morris  Tufshinsky  v.  Pittsburgh,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company.  Before  Rice,  P.  J.,  Or- 
LADT,  Hbad,  Hbndbbson  and  Trbxlbr,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  malicious  prosecu- 
tion.   Before  Ford,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgmept  for  plaintiff  for  |300.  Defend- 
ant appealed. 
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Error  assigned  was  in  refusing  binding  instructions 
for  defendant 

Richard  H.  Hawkins,  of  Dalzell,  Fisher  d  Hawkins, 
for  appellant,  cited :  Finfrock  v.  Northern  Central  Ry. 
Co.,  58  Pa.  Superior  Ct.  52;  Ruflfner  v.  Jamison  C.  &  C. 
Co.,  247  Pa.  34 ;  Smith  v.  Ege,  52  Pa.  419 ;  Com.,  ex  rel., 
T.  Konas,  57  Pa.  Superior  Ct.  629. 

Leonard  8.  Levin,  for  appellee,  cited :  Smith  v.  N.  Y., 
L.  E.  &  W.  R.  R.  Co.,  149  Pa.  249 ;  Grohmann  v.  Kirsch- 
man,  168  Pa.  189;  McDonald  v.  Schroeder,  214  Pa.  411. 

Opinion  by  Oelady,  J.,  October  11, 1915 : 
Prosecutions  are  presumed  to  have  been  properly  in- 
stituted ;  and  hence,  to  sustain  an  action  for  malicious 
prosecution,  malice  and  want  of  probable  cause  must 
both  concur,  and  be  proved  by  the  plaintiff:  McCarthy 
V.  DeArmitt,  99  Pa.  63;  Cooper  v.  Hart,  147  Pa.  594; 
Pry  V.  Wolf,  8  Pa.  Superior  Ct.  408.  What  is  probable 
cause,  and  whether  it  exists,  under  admitted  or  clearly 
established  facts,  is  a  question  of  law  for  the  court: 
Roessing  v.  Rys.  Co.,  226  Pa.  523.  Malice  in  law  exists 
where  an  act  is  done  wrongfully  and  designedly  by  one 
person  to  the  injury  of  another.  Prosecutions  may  be 
instituted  and  pursued  with  pure  motives  but  so  regard- 
less of  the  forms  of  law  and  judicial  proceedings,  as  to 
render  the  transactions  illegal  and  malicious.  It  may  be 
inferred  from  the  want  of  probable  cause,  and  gener- 
ally is,  but  its  existence  is  a  fact  for  the  jury :  McCarthy 
V.  DeArmitt,  supra.  The  liability  of  the  principal  for 
the  act  of  his  agent  in  instituting  an  unfounded  prose- 
cution is  governed  by  the  general  principles  of  agency, 
and  where  there  is  no  express  authority,  and  there  has 
been  no  subsequent  ratification  of  the  act,  the  ultimate 
test  is  whether  the  agent  acted  within  the  scope  of  his  im- 
plied authority.  In  determining  this,  each  case  must 
stand  on  its  own  facts.   Markley  v.  Snow,  207  Pa.  447. 
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It  was  clearly  established  that  E.  F.  McKenna  was 
a  duly  commissioned  police  officer,  who  by  virtue  of  the 
Act  of  February  27,  1865,  P.  L.  225,  Stewart's  Purdon, 
3544,  was  in  the  employ  of  the  defendant  company.  His 
place  of  service  was  at  its.  depot  at  Carnegie  Station. 
The  plaintiff,  an  umbrella  mender,  aged  about  sixty 
years,  was  seated  in  the  public  room  maintained  by  the 
company  for  use  of  its  patrons,  waiting  for  a  train  to 
take  him  to  Pittsburgh  that  was  scheduled  to  be  due  in 
about  one-half  hour.  The  substantial  facts  are,  that  Mc- 
Kenna arrested  him,*of  his  own  volition,  without  a  war- 
rant, in  the  performance  of  his  duties  as  station  of- 
ficer, the  justification  being  that  the  plaintiff  did  not 
have  a  ticket,  and  was  eating  bread  or  cake  which  he 
had  in  his  pocket,  and  crumbs  were  falling  on  the  floor 
and  seats.  This  was  alleged  to  be  an  infraction  of  a 
rule  of  the  company.  The  officer  exhibited  his  police 
badge,  arrested  the  plaintiff  and  took  him  to  the  office 
of  a  justice,  where  he  was  detained  for  several  hours, 
when  the  justice  on  the  testimony  of  the  officer,  com- 
mitted him  to  the  jail  on  a  charge  of  disorderly  conduct 
and  fined  him  five  dollars  and  costs.  He  was  released 
from  custody  about  midnight  by  his  daughter  paying  to 
the  jailor  the  amount  of  the  fine  imposed  by  the  justice. 
An  appeal  was  taken  from  the  justice's  judgment,  and 
after  a  hearing  before  the  county  court  he  was  dis- 
charged and  restitution  awarded. 

To  relieve  the  defendant  from  liability,  it  was  urged 
that  the  plaintiff  and  the  officer  had  a  controversy  in 
regard  to  purchasing  an  umbrella,  but  the  facts  are  so 
meagre  and  trifling,  that  the  most  that  can  be  claimed 
for  them  would  be,  that  in  not  being  able  to  buy  an  um- 
brella for  flfty  cents  less  than  the  plaintiff  demanded  for 
it,  McKenna  was  disappointed,  and  was  disposed  to  in- 
terpret the  company's  rules  more  rigorously  than  if  he 
had  prevailed  in  his  bargain. 

The  jury  was  instructed,  "You  will  consider  all  the 
facts  and  circumstances  in  evidence,  and  you  will  de- 
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termine  whether  the  officer  had  probable  cause  for  mak- 
ing this  arrest;  that  is,  would  an  ordinarily  prudent 
officer  have  made  this  arrest.  If  you  find  there  was  no 
probable  cause,  then  you  may  infer  malice,  and  if  you 
find  there  was  no  probable  cause,  and  that  there  was 
malice  in  making  the  arrest,  you  will  consider  the  dam- 
ages." Dealing  with  all  the  testimony,  the  jury  was 
warranted  in  finding  that  McKenna,  in  his  official  char- 
acter as  a  railroad  policeman,  dealt  with  the  plaintiff 
with  unusual  severity  in  placing  him  under  arrest,  and 
having  him  committed  to  jail  for  disorderly  conduct  for 
so  insignificant  an  act  as  eating  his  lunch  in  the  waiting- 
room  and  dropping  crumbs  on  the  floor.  There  was  no 
suggestion  of  disorderly  conduct  as  the  plaintiff  went 
with  the  officer  peaceably.  Every  admitted  fact  and 
every  inference  to  be  drawn  from  the  disputed  ones 
would  lead  a  jury  to  the  conclusion  that  the  officer  was 
over-zealous  or  malicious  in  the  arrogant  assertion  of  his 
authority.  The  fact  that  the  daughter  paid  five  dollars 
to  the  jailor  to  secure  the  release  of  her  father  at  mid- 
night, could  not  by  any  stretch  of  presumption  be  con- 
strued iDto  a  voluntary  payment  of  the  fine,  as  the 
plaintiff  knew  nothing  of  it  until  after  the  money  had 
been  paid.  The  defendant  did  not  repudiate  the  act  of 
its  officer,  but  defends  his  conduct,  and  urges  that  he  had 
probable  cause  in  making  the  arrest. 

The  whole  case  was  fairly  submitted  to  the  jury  in  a 
charge  so  adequate,  that  no  exception  was  taken  thereto ; 
the  only  assignment  of  error  being  the  refusal  by  the 
court  to  give  binding  instruction  to  find  for  the  de- 
fendant. 

The  judgment  is  affirmed. 
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Shumega,  Appellant,  v.  First  Catholic  Slovak 
Union  of  the  United  States  of  America. 

Beneficial  associations  —  Suhsiituted  beneficiary  —  Contract  — 
Validity  of  contract — Payment  of  dues  by  substituted  beneficiary — 
Act  of  April  6, 1893,  P,  L.  7. 

Where  a  member  of  a  beneficial  association  incorporated  in  the 
State  of  Ohio  and  lawfully  doing  business  in  the  State  of  Penn- 
sylvania agrees  with  a  man  and  wife,  who  are  not  related  to  him, 
that  if  they  will  receive  him  into  their  house,  provide  him  with 
food,  lodging,  medical  attention  and  care,  and  pay  to  the  associa- 
tion the  dues  necessary  to  retain  his  membership,  he  would  sub- 
stitute them  as  beneficiaries,  and  the  association  accepts  the  sub- 
stitution, and  enters  it  upon  its  books,  and  the  president  of  the  Na- 
tional association  agrees  that  the  association  shall  pay  the  death 
benefits  to  the  substituted  beneficiaries,  if  the  latter  shall  pay  the 
dues,  and  the  substituted  beneficiaries  fully  perform  their  contract 
to  the  members,  and  pay  his  dues  until  his  death,  they  will  be  en- 
titled to  the  death  benefits  at  his  death  and  the  Pennsylvania  Act 
of  April  6,  1893,  P.  L.  7,  limiting  beneficiaries  to  the  family,  heira, 
blood  relatives,  affianced  husband  or  wife  of,  or  to  i)ersons  dependent 
upon  the  member,  does  not  apply.  The  act  does  not  either  pro- 
hibit or  declare  invalid  such  a  contract. 

Argued  March  2,  1915.  Appeal,  No.  29,  March  T., 
1915,  by  plaintiflf,  from  order  of  C.  P.  Luzerne  Co.,  Dec. 
T.,  1911,  No.  856,  dismissing  exceptions  to  report  of 
referee  in  case  of  John  Shumega  and  Elizabeth  Shnmega 
V.  The  First  Catholic  Slovak  Union  of  the  United  States 
of  America.  Before  Rice,  P.  J.,  Orlady,  Head,  Kbp- 
HART  and  Trexler,  J  J.    Reversed. 

Exceptions  to  report  of  Frank  P.  Slattery,  Esq.,  ref- 
eree. 

The  referee  stated  the  facts  to  be  as  follows : 

The  defendant  is  a  beneficial  society  incorporated 

January  12,  1892,  in  the  State  of  Ohio,  for  the  purpose 

of  improving  the  "moral,  mental  and  social  conditions 

of  its  members,  to  aid  and  assist  its  members  or  their 
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families  in  case  of  sickness  or  death,  to  uphold,  preserve 
intact  and  perpetuate  the  doctrine  of  the  Holy  Roman 
Catholic  Faith,  to  institute  and  control  such  other 
branches  of  the  said  corporation  as  it  may  see  fit,  under 
such  rules,  by-laws  and  regulations  as  it  may  hereafter 
adopt  and  establish,  not  to  conflict  with  the  laws  of  this 
State.'^  On  the  20th  day  of  September,  1900,  at  Pitts- 
ton,  Luzerne  County,  Pennsylvania,  John  Hvasta  was 
accepted  as  a  member  of  the  defendant  society,  through 
one  of  its  branches  located  there  known  as  "St  Cyrill 
and  Methodius  Branch  350.^'  This  branch  was  organized 
at  Pittston  aforesaid  on  August  26,  1900.  The  original 
application  for  membership  on  the  part  of  John  Hvasta 
was  not  produced.  It  appears  in  the  testimony  how- 
ever, that  on  April  eFeventh,  1911,  he  directed  on  the 
books  of  the  defendant  in  the  manner  required  by  its  by- 
laws, that  his  death  benefit  in  case  of  his  death  be  dis- 
posed of  as  follows :  for  funeral  expenses,  f  150.00 ;  to 
his  son,  Michael  Hvasta,  f  50.00 ;  to  his  daughter,  Mary 
Hvasta,  f  50.00;  and  "the  balance  to  the  boarding  boss 
who  will  take  care  of  me  and  help  me  up  to  my  death, 
John  Shumega  and  his  wife,  Elizabeth  Shumega.'^  It  is 
agreed  that  the  balance  here  referred  to  amounts  to 
seven  hundred   (|700.00)   dollars. 

John  Hvasta  died  August  4,  1911,  in  Exeter,  Luzerne 
County,  Pennsylvania.  He  left  to  survive  him  a  widow 
and  two  children.  On  account  of  cruel  treatment  this 
same  woman  with  her  children,  deserted  Hvasta  nine 
(9)  years  before  his  death  and  went  to  live  in  Zanesville, 
Ohio,  where  she  has  lived  continuously  since  that  time, 
remarrying  after  the  death  of  Hvasta. 

In  February,  1911,  six  (6)  months  before  he  died, 
John  Hvasta  was  in  ill  health,  suffering  from  dropsy, 
and  without  a  home.  He  applied  for  and  was  refused 
admittance  to  the  home  of  his  sister,  Mary  Wazik.  For 
the  purpose  of  securing  a  place  to  live  where  he  would 
be  cared  for,  he  then  went  to  the  home  of  the  plaintiffs, 
John  Shumega  and  Elizabeth  Shumega,  his  wife,  the 


Digitized  by 


Google 


128  SHUMEGA,  Appellant,  v.  PIKST  C.  S.  U.  OF  THE  U.  S. 
Statement  of  Facts.  [61  Pa,  Superior  Ct 
former  being  engaged  in  the  conduct  of  a  saloon  busi- 
ness in  Exeter,  and  he  promised  to  make  the  plaintiffs 
the  beneficiaries  of  his  death  benefit  in  consideration 
for  their  boarding  and  lodging  him,  nursing  and  caring 
for  him,  providing  medical  attention,  and  necessary 
medical  supplies,  and  paying  his  dues  in  the  defendant 
society  during  the  balance  of  his  natural  life.  In  pur- 
suance of  this  arrangement,  Hvasta  made  a  will  whereby 
he  bequeathed  seven  hundred  (|700.00)  dollars  men- 
tioned. A  month  after  the  designation  had  been  made 
on  the  books  of  the  defendant,  plaintiffs  called  on  An- 
drew V.  Kozak,  the  national  president  of  the  defendant 
society,  and  informed  him  of  what  had  transpired,  and 
they  alleged  that  Mr.  Kozak  represented  to  them  that, 
if  they  had  paid  Hvasta's  dues  dtiring  his  lifetime,  they 
would  receive  their  designated  share  of  the  death  benefit 
in  the  event  of  his  death.  Mr.  Kozak  denies  that  he 
made  any  such  representation.  Hvasta  made  his  home 
in  the  family  of  the  plaintiffs  until  his  death.  They 
cared  for  him,  nursed  him,  boarded  and  lodged  and 
clothed  him,  provided  him  with  medical  attention,  paid 
for  the  drugs  that  were  prescribed  for  him,  and  paid  his 
dues  for  him  in  the  defendant  society,  thus  keeping  alive 
his  policy  therein. 

The  designation  of  the  plaintiffs  as  beneficiaries  on 
the  books  of  the  defendant  was  surrounded  by  all  the 
formality  required  by  the  by-laws  of  the  defendant,  and 
the  defendant  is  willing  to  pay  the  money  to  the  plain- 
tiffs if  they  are  legally  entitled  thereto,  but  wishes  to  be 
protected  against  a  possible  wrong  payment,  and  for 
this  purpose  only  makes  a  defense.  The  society  defends 
on  the  ground  that  the  defendant  society  comes  within 
the  scope  of  the  requirements  of  the  Act  of  Assembly  of 
the  Commonwealth  of  Pennsylvania,  approved  April  6, 
1893,  P.  L.  7  and  its  supplement,  and  that  consequently 
the  death  benefits  are  payable  only  to  a  member  of  the 
class  of  beneficiaries  named  in  the  act. 

The  referee  found  in  favor  of  the  defendant. 
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Exceptions  to  the  referee's  report  were  dismissed  in 
an  opinion  by  Woodward,  J. 

Errors  assigned  were  in  dismissing  exceptions  to  the 
referee's  report. 

John  Menovsky,  for  appellants. — The  substituted 
beneficiaries  are  entitled  to  the  death  benefits :  Maneely 
V.  Knights  of  Birmingham,  115  Pa.  305;  Compton's  Est., 
25  Pa.  Superior  Ct.  28 ;  Donithen  v.  I.  O.  of  O.  F.,  209  Pa. 
170 ;  Menovsky  v.  Menovsky,  19  Pa.  Superior  Ct.  427. 

Where  the  beneficiary  gives  valuable  consideration  to 
the  member  (under  a  contract  to  appoint — or  under  a 
contract  not  to  substitute  another  beneficiary),  the 
beneficiary  acquires  a  vested  ijight  to  the  benefit — and 
not  a  mere  "expectancy,"  as  in  other  cases :  Pa.  R.  E. 
Co.  V.  Wolfe,  203  Pa.  269;  King  v.  Supreme  Council, 
Etc.,  216  Pa.  553;  Haller  v.  Haller,  45  Pa.  Superior  Ct. 
409. 

The  defendant  is  now  estopped  to  plead  ultra  vires : 
Presbyterian  Board  v.  Gilbee,  212  Pa.  310;  Doylestown 
&  D.  T.  E.  E.  Co.  V.  El.  Ey.,  49  Pa.  Superior  Ct.  381; 
Wright  V.  Pipe  Line  Co.,  101  Pa.  204;  Mut.  Trust  Co.  v. 
Stern,  235  Pa.  202. 

Inasmuch  as  the  referee  found  that  both  the  special 
contract  and  the  designation  under  it  were  not  pro- 
hibited by  charter  and  by-laws  of  defendant  society,  no 
question  of  ultra  vires  (under  charter  and  by-laws) 
arises  in  this  case :  Bloomington  Mut.  L.  Ben.  Assn.  v. 
Blue,  120  111.  121;  Martin  v.  Stubbings,  126  111.  387; 
Ledenbuhr  v.  Wisconsin  Trust  Co.,  88  N.  W.  E.  607. 

The  question  presents  itself : 

Does  the  Act  of  1893  constitute  "an  absolute  statutory 
prohibition  respecting  the  naming  of  beneficiaries" 
(referee's  opinion),  thus  making  the  special  contract  in 
this  case  "illegal"  (opinion  of  the  court),  in  its  proper 
and  legal  sense? 

Vol.  lxi — ^9 
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To  which  we  reply  in  the  negative : 

(1)  Because  section  1  of  said  act  simply  "places  a 
limitation  upon  the  powers  and  privileges'*  of  societies 
incorporated  under  said  act 

(2)  There  is  not  one  word  in  said  Act  of  1893,  which 
provides  that  "it  shall  be  unlawful'*  or  that  "it  shall 
not  be  lawful"  for  any  society  to  make  provisions  for 
payment  of  benefits  outside  of  the  classes  mentioned  in 
said  section  1,  or  to  make  any  contracts  for  such  pay- 
ment: Haller  v.  Haller,  45  Pa.  Superior  Ct.  409. 

It  may  be  that  the  defendant  was  without  "power  or 
authority''  to  enter  into  the  contract;  and,  if  so,  that 
would  be  saying  one  thing.  But  to  state  that  the  con- 
tract was  "illegal"  or  unlawful  in  the  sense  that  no 
question  of  estoppel  can  possibly  arise,  we  submit  is 
stating  an  entirely  different  thing:  In  Wright  v.  Pipe 
Line  Co.,  101  Pa.  204;  Hunter  v.  Fireman's  E.  &  B.  A., 
20  Pa.  Superior  Ct.  605;  Harton's  Est.,  213  Pa.  499. 

Frank  T.  McCormick,  for  appellee. — The  naming  by 
Hvasta  of  a  beneficiary  did  not  create  any  contract  be- 
tween him  and  the  society,  such  act  being  merely  a  des- 
ignation or  appointment:  Thomeuf  v.  Enights  of 
Birmingham,  12  Pa.  Superior  Ct.  195 ;  Love  v.  Love,  22 
W.  N.  C.  119;  Brown  v.  A.  O.  U.  W.,  208  Pa.  101. 

The  designation  of  plaintiffs  as  beneficiaries  was  not 
valid  under  the  Act  of  April  6, 1893,  P.  L.  7. 

The  appellee  is  not  exempt  from  the  provisions  of  the 
Act  of  1893,  Section  4 :  Federkiewicz  v.  National  Sla- 
vonic Society,  59  Pittsburgh  Law  Journal  511. 

If  the  designation  of  the  appellants  as  beneficiaries 
and  the  representation  made  by  Mr.  Kozak,  constituted 
a  contract,  whether  it  be  called  special  or  otherwise,  we 
contend  that  such  a  contract  was  beyond  the  power  of 
the  association  to  make,  in  view  of  the  provisions  of  the 
Act  of  April  6,  1893,  P.  L.  7,  restricting  beneficiaries  to 
the  class  therein  named:  Mikesell  v.  Mikesell,  40  Pa. 
Superior  Ct.  392;  Bohar  v.  Grand  Fraternity,  22  D.  E. 
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625;  Federkiewicz  v.  National  Slavonic  Society,  59  P. 
L.  J.  511. 

Opinion  by  Head,  J.,  October  11, 1915 : 

The  admirable  report  of  the  referee  which  was  adopted 
by  the  learned  court  below  not  only  fully  states  the  facts 
but  convincingly  disposes  of  a  number  of  legal  questions 
raised  and  pressed  at  the  hearing  before  him.  In  the  view 
we  take  of  the  controlling  questions  in  the  case,  it  will 
not  be  necessary  we  should  further  discuss  them. 

The  claim  presented  by  the  plaintiffs  is  supported  at 
least  by  every  consideration  of  natural  justice.  Some 
months  before  his  death,  John  Hvasta  found  himself 
afflicted  with  a  serious  sickness  which  incapacitated  him 
for  work.  He  needed  care,  nursing,  medical  attention, 
etc.  He  had  been  deserted  by  those  on  whom  a  man 
must  ordinarily  rely  for  the  aid  he  requires  under  such 
conditions.  Unable  to  work,  he  was  without  means. 
Even  his  own  sister  declined  to  receive  him  into  her 
house  or  aid  him  in  any  manner.  He  had  been  for  a 
number  of  years  a  member  of  the  defendant  union.  He 
held  its  certificate,  under  the  terms  of  which  it  was 
liable  to  pay  to  his  beneficiary  the  sum  of  f  1,000,  after 
his  death,  if  down  to  that  time  he  kept  his  membership 
in  good  standing.  There  was  nothing  in  the  charter  or 
by-laws  of  the  defendant — ^leaving  aside  for  the  moment 
any  consideration  of  our  statute, — to  prevent  his  sub- 
stitution of  another  beneficiary  for  the  one  originally 
named  in  his  certificate. 

Under  these  circumstances  he  applied  to  the  plaintiffs 
and  agreed  with  them  that  if  they  would  receive  him 
into  their  house,  provide  him  with  food  and  lodging, 
medical  attention  and  care,  and  pay  to  the  defendant 
regularly  the  dues  that  would  be  necessary  to  retain  his 
membership,  he  would  substitute  the  plaintififs  as  bene- 
ficiaiies  in  his  certificate  to  the  extent  of  $700.  As  the 
plaintiffs,  in  consideration  of  such  change,  were  to  as- 
sume forward  obligations  and  payments  that  might  last 
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for  an  indefinite  time,  they  declined  to  make  the  contract 
unless  the  defendant  should  become  a  party  to  it  They 
went  first  to  the  officers  of  the  local  union,  of  which 
Hvasta  was  a  member,  and  explained  to  them  the  nature 
of  the  undertaking  on  which  they  proposed  to  enter. 
The  local  union  agreed  that  the  assignment  or  substitu- 
tion should  be  made  and  entered  the  same  upon  the 
books  or  records  in  their  charge.  To  still  further  pro- 
tect themselves,  the  plaintiffs  then  went  to  the  national 
president  to  learn  from  him  the  attitude  of  the  organiza- 
tion at  large  toward  the  proposed  arrangement.  The 
referee  finds  that  officer  assured  them  of  its  validity  and 
promised  that  if  the  dues  of  the  member  should  be  regu- 
larly paid  by  the  plaintiff  as  long  as  the  member  lived, 
the  union  would,  on  his  death,  pay  the  sum  of  f  700  to 
the  plaintiffs.  With  this  promise  they  were  content  and 
immediately  began  the  performance  of  the  duties  im- 
posed on  them  by  the  agreement. 

When  Hvasta  died,  some  seven  months  later,  the  con- 
tract into  which  they  had  entered  with  him  and  this 
defendant  had  been  fully  executed  by  them.  Every 
particle  of  the  valuable  consideration  they  had  agreed 
to  pay  had  been  fully  discharged.  They  had  regularly 
paid  the  defendant  the  necessary  dues  and  they  were 
received  and  retained  by  the  union.  They  had  relieved 
the  latter  of  all  obligations — ^imposed  by  the  member- 
ship of  Hvasta — to  aid  him  during  the  time  of  his  sick- 
ness that  followed  the  execution  of  the  contract.  After 
his  death  the  defendant  refused  to  recognize  the  claim 
of  the  plaintiffs  and  this  action  was  begun  to  compel  the 
payment  of  the  f  700  to  which  we  have  referred. 

Although  the  defendant  was  incorporated  in  1892, 
under  the  laws  of  the  State  of  Ohio,  we  accept  the  con- 
clusion of  the  learned  referee  that  in  the  disposition  of 
this  case  our  action  must  be  controlled  by  the  laws  of 
our  own  State.  It  is  not  now  important  whether  this 
conclusion  follows  from  the  nature  and  character  of  the 
contract  we  are  to  consider ;  or  rests  on  the  presumption 
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raised  by  the  record  before  us  that  the  law  of  Ohio  is 
identical  with  the  law  of  Pennsylvania. 

Now  the  basic  proposition  of  the  defense  is  this :  Al- 
though we  joined  with  our  deceased  member  and  these 
plaintiffs  in  making  a  contract  which  rested  on  a  valu- 
able consideration  moving  from  the  plaintiffs  both  to 
Hvasta  and  to.  this  defendant;  and  although  the  plain- 
tiffs, on  the  faith  of  that  contract,  fully  performed  their 
obligations  both  to  Hvasta  and  the  union,  we  jointly  did 
an  act  prohibited  by  the  State  of  Pennsylvania.  The 
union  may  therefore  retain  the  fruits  of  the  forbidden 
contract  and  successfully  assert  that  the  statute  ex- 
tinguishes its  liability  to  perform  any  part  of  what  it 
agreed  to  do.  The  cases  ought  to  be  and  are  rare  indeed 
in  which  such  a  defense  can  be  successfully  maintained. 
It  never  can  be,  it  never  should  be  out  of  any  consider- 
ation for  the  defendant  who  advances  it.  It  is  only 
where  some  public  interest  or  policy  is  so  necessarily  in- 
volved that  it  overrides  any  consideration  of  individual 
rights  or  duties  that  the  statute  should  be  held  to  sweep 
away  the  individual  rights. 

Does  the  Act  of  April  6,  1893,  P.  L.  7,  strike  down 
and  prohibit  the  contract,  which  it  has  been  found  the 
defendant  made  in  this  case,  so  that  the  plaintiffs,  rest- 
ing their  case  on  such  prohibited  contract,  can  demand 
no  aid  from  the  courts  in  its  enforcement?  It  will  be  ob- 
served the  plaintiffs,  in  makiiig  out  their  case,  in  no 
way  need  the  assistance  of  the  statute  to  support  it. 
The  defendant  did  not  receive  its  corporate  life  through 
the  instrumentality  of  that  legislative  act.  The  plain- 
tiffs are  not  confronted  by  any  necessity  to  introduce  or 
rely  upon  the  statute  in  order  to  make  out  their  case. 
The  defendant,  to  escape  its  otherwise  established  lia- 
bility, must  call  in  the  statute;  agree  that  it  entered 
into  a  contract  prohibited  by  it;  and  that  it  received 
and  retained  the  fruits  of  such  contract,  and  then  con- 
tend it  is  absolved  by  the  statute  itself  from  any  obliga- 
tion to  stand  by  the  contract  it  has  made.    Let  us  look  at 


Digitized  by 


Google 


134  SHUMEGA,  x\ppellant,  v.  FIRST  C.  S.  U.  OP  THE  U.  S. 
Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
the  act.  It  is  entitled,  "An  Act  defining  fraternal,  bene- 
ficial and  relief  societies  and  their  status ,  and  ex- 
empting them  from  taxation  and  from  the  supervision  of 
insurance  commissioner."  It  proceeds  to  declare  that 
corporations,  societies  or  voluntary  associations,  then 
existing  or  thereafter  to  be  created  or  formed,  shall  ex- 
ercise certain  rights  if  or  m  case  that  the  money  which 
they  collect  from  assessments  or  dues  shall  be  applied — 
so  far  as  death  benefits  are  concerned — to  the  family, 
heirs,  blood  relatives,  affianced  husband  or  wife  of  or  to 
persons  dependent  upon  the  member.  It  further  provides 
that  societies  managed  and  conducted  according  to  its 
requirements  shall  be  regarded  as  beneficial  societies 
and  not  as  insurance  companies,  "and  shall  be  exempt 
from  the  provisions  of  insurance  laws  of  this  State,  and 
no  law  hereafter  passed  shall  be  applied  to  them  unless 
they  be  expressly  designated  therein,  and  that  all  funds 
of  such  fraternal  beneficial  societies  shall  be  exempt 
from  the  State  tax  on  money  at  interest." 

Where,  in  the  language  of  this  statute,  can  be  found 
any  legislative  declaration  that  a  corporation,  incor- 
porated under  the  laws  of  the  State  of  Ohio  and  law- 
fully doing  business  in  the  State  of  Pennsylvania,  may 
not  contract  for  a  valuable  consideration  that,  it  will 
pay  to  a  designated  party  a  certain  sum  on  the  death  of 
one  of  its  members  who  has  died  in  good  standing?  In 
Maneely  v.  Knights  of  Birmingham,  115  Pa.  305,  the 
charter  of  the  defendant  corporatioa  provided,  "The 
purpose  of  this  corporation  shall  be  the  maintenance  of 
a  society  for  the  purpose  of  benefiting  and  aiding  the 
widows  and  orphans  of  deceased  members."  A  member 
of  that  society  undertook  to  assign  or  turn  over  to  one 
who  was  neither  his  widow  nor  orphan  the  fund  which 
would  be  payable  at  his  death.  The  circumstances  much 
resemble  those  in  the  case  before  us.  Mr.  Justice 
Green,  speaking  for  the  Supreme  Court,  in  considering 
the  provision  of  the  charter  we  have  quoted,  said :  "Con- 
struing these  words,  the  learned  court  below  held  that 
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it  was  not  within  the  power  of  the  defendant  to  stipu- 
late for  the  payment  of  the  benefits  to  any  person,  other 
than  the  widow  and  orphans,  who  might  be  designated 
as  the  recipient  by  the  deceased  under  article  nineteen 
of  the  Constitution.  We  think  this  is  too  narrow  and 
strained  a  view  to  take  of  section  2  of  charter  quoted 
above.  While  it  is  true  that  the  general  purpose  of  the 
corporation  is  there  stated  to  be  the  maintenance  of  a 
society  for  benefiting  and  aiding  widows  and  orphans 
of  deceased  members,  it  must  be  observed  that  this  is 
only  the  statement  of  a  general  purpose.  It  is  only  the 
recital  of  an  object  to  be  accomplished,  and  which  doubt- 
less is  accomplished  in  the  great  majority  of  cases,  even 
though  in  exceptional  cases  the  benefits  may,  by  special 
contract,  be  paid  to  other  persons  than  the  widow  or 
orphans.  There  is  no  prohibitory  or  restrictive  lan- 
guage excluding  from  the  powers  of  the  corporation  the 
right  to  contract  specially  with  the  member  for  the  pay- 
ment of  benefits  to  other  persons  than  his  widow  or 
orphans." 

In  Hunter  v.  Firemen's,  Etc.,  Assn.,  20  Pa.  Superior 
Ct  605,  President  Judge  Rice  plainly  recognized  the 
situation  here  presented,  although  the  decision  in  that 
case  did  not  involve  the  determination  of  the  precise 
question  before  us:  "Nor  is  it  necessary  to  decide  the 
question  whether  the  Act  of  April  6,  1893,  P.  L.  7,  ap- 
plies to  such  an  association  as  this,  nor  the  question 
whether  the  deceased  member  had  a  right  to  designate 
one  as  beneficiary  who  was  neither  his  wife,  nor  his 
child,  nor  a  member  of  his  family,  nor  his  heir,  nor  his 
blood  relation,  nor  a  person  dependent  upon  him.  Even 
granting  that  he  had  that  right,  and  that  upon  his  exer- 
cisiDg  it  a  contract  would  have  been  created  between 
him  and  the  association  whereby  the  latter  would  have 
been  bound  to  pay  the  money  to  such  person,  the  fact 
remains  that  he  did  not  exercise  nor  attempt  to  exercise 
the  right  in  the  mode  pointed  out  in  the  Constitution." 

If,  under  the  facts  of  this  case,  we  were  considering 
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only  the  status  that  existed  between  Hvasta  and  these 
plainti£fs  after  the  latter  had  undertaken  the  perform- 
ance of  their  contractual  obligations,  we  would  find  it 
well  stated  in  King  v.  Supreme  Council,  216  Pa.  553,  in 
the  following  language  of  Mr.  Justice  Stewart  :  "It 
was  upon  the  strength  of  the  assurance  given  by  Conway 
to  his  wife  that  she  was  to  remain  the  beneficiary  except 
as  she  should  appoint  her  children  instead,  that  the  wife 
was  induced  to  keep  alive  the  insurance  by  paying  the 
assessments  out  of  her  separate  estate.  It  is  impossible 
to  regard  this  as  anything  but  a  present  assignment  to 
take  effect  and  attach  as  soon  as  the  fund  came  into  ex- 
istence. As  between  these  parties  there  was  nothing  to 
prevent  it  from  so  operating.  The  right  of  disposition 
of  the  fund  rested  in  Conway,  the  member.  A  contact, 
upon  sufficient  consideration,  to  appoint,  was  held  in 
Penna.  R.  R.  Co.  v.  Wolfe,  203  Pa.  269,  to  be  enforced  in 
equity." 

In  disposing  of  the  present  case,  it  is  no  concern  of 
ours  to  determine  whether  or  not,  under  the  laws  of  the 
State  of  Pennsylvania,  the  defendant  is  a  beneficial  so- 
ciety or  an  insurance  company.  We  are  not  called  upon 
to  determine  whether  it  is  or  is  not  by  reason  of  any- 
thing it  has  done,  exempt  from  the  laws  affecting  in- 
surance companies  or  from  the  payment  of  taxes  ordi- 
narily collected  on  money  at  interest.  We  have  not  an 
interpleader  case  in  which  we  can  or  should  undertake 
to  pass  judgment  on  the  adverse  rights  of  several  parties 
to  a  fund  in  court  paid  in  by  a  stakeholder.  Our  ex- 
amination of  the  Act  of  1893  has  led  us  to  the  conclusion 
that  it  does  not  either  prohibit  or  declare  invalid  such  a 
contract  as  the  present  defendant  has  made  with  these 
plaintiffs.  That  being  true,  there  remains  no  sufficient 
legal  reason  why  the  plaintiffs  should  not  receive  the 
fruits  of  the  contract  into  which  they  honestly  entered 
and  which  they  faithfully  performed. 

The  order  of  the  learned  court  below  dismissing  the 
exceptions  to  the  report  of  the  referee  is  reversed  and 
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set  aside.  The  exceptions  are  reinstated  and  the  record 
is  remitted  to  the  conrt  below  with  direction  to  enter 
judgment  for  the  plaintiffs  for  the  amount  of  their  claim 
miless  legal  or  equitable  cause  to  the  contrary  be  shown. 
The  costs  of  this  appeal  to  be  paid  by  the  appellee. 


Commonwealth,  ex  reL,  v.  Tradesmen's  Trust 
Company. 

Banks  and  hanking  —  Trusts  and  trustees  —  Trust  company  — 
Money  for  purchase  of  real  estate. 

Where  a  purchaser  of  real  estate  pays  over  the  purchase-money 
thereof  to  a  trust  company  which  is  to  insure  the  title,  and  make 
settlement  with  the  seller,  and  the  trust  company  delivers  its  own 
check  drawn  on  itself  ta  the  seller  for  the  balance  due  him,  and 
the  seller  through  some  inadvertence  delays  in  depositing  the 
check  for  collection  until  after  the  trust  company  has  gone  into 
the  hands  of  a  receiver,  the  holder  of  the  check  is  a  general  credi- 
tor of  the  trust  company,  and  is  not  entitled  to  preference  as  a 
depositor  under  the  Act  of  May  8, 1907,  P.  L.  192,  or  as  the  cestui 
que  trust  of  a  trust  fund. 

Argued  March  9,  1915.  Appeal,  No.  10,  March  T., 
1915,  by  William  Bryant,  from  order  of  C.  P.  Dauphin 
Co.,  CJommonwealth  Docket,  1911,  No.  219,  dismissing 
exceptions  to  auditors'  report  in  case  of  Commonwealth, 
ex  rel.,  John  C.  Bell,  Attorney  General,  v.  Tradesmen's 
Trust  Company.  Before  Rice,  P.  J.,  Oelady,  Head, 
Henderson,  Kephart  and  Trexler,  J  J.    AflSrmed. 

Exceptions  to  report  of  auditors. 

The  facts  agreed  upon  are  as  follows : 

"William  Bryant  prior  to  August  1,  1911,  was  the 
owner  of  a  certain  house  and  lot  in  the  City  of  Philadel- 
phia known  as  No.  2520  South  Sartain  street. 

**Michele  Ruggieri  prior  to  August  1,  1911,  agreed 
with  said  William  Bryant  to  purchase  said  house  and 
lot  and  applied  to  the  Tradesmen's  Trust  Company  for 
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insurance  of  the  title  to  said  property  which  he  was  pur- 
chasing. 

"On  August  1, 1911,  a  settlement  was  arranged  for  at 
the  office  of  the  Tradesmen's  Trust  Company  for  the 
purpose  of  delivering  the  deed  and  the  payment  of  the 
purchase-money  and  the  settlement  was  attended  by  the 
parties  or  persons  representing  them.  The  settlement 
was  attended  by  M.  A.  Franey  on  behalf  of  William 
Bryant. 

"On  August  1,  1911,  (at  the  time  set  for  said  settle- 
ment), the  sum  of  |1,773.17  was  placed  with  the  said 
Tradesmen's  Trust  Company  on  behalf  of  said  Michele 
Ruggieri  for  the  purpose  of  distributing  it  in  the  settle- 
ment and  completing  the  said  purchase.  No  receipt  was 
issued  to  said  Michele  Ruggieri  for  the  deposit  of  said 
money,  but  it  was  placed  under  the  usual  conditions  and 
'  the  following  is  a  copy  of  the  form  of  receipt  issued  by 
the  said  Tradesmen's  Trust  Company,  when  a  receipt 
was  requested. 

No This  receipt  is  not  negotiable. 

Tradesmen's  Trust  Company. 
f  • .  • .  Chestnut  and  Juniper  Streets,  Philadelphia. 

Received  of 

Dollars, 

to  be  applied  in  settlement  of  matter  No viz : 

of  premises 

Tradesmen's  Trust  Company, 
By 

"At  the  settlement  it  was  found  that  there  was  no 
statement  of  the  amount  due  the  holder  of  an  existing 
mortgage  on  the  said  property  and  distribution  was 
therefore  postponed.  On  the  following  day,  August  2, 
1912,  the  amount  necessary  to  satisfy  this  mortgage 
having  been  determined,  the  Tradesmen's  Trust  Com- 
pany made  distribution  as  had  been  agreed  upon  and 
sent  said  check  No.  63,678  for  |631.42  payable  to  the 
order  of  William  Bryant  to  his  said  representative,  M. 
A.  Franey. 
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"Said  M.  A.  Franey  on  the  same  day  sent  the  said 
check  to  the  claimant  William  Bryant.  The  check  was 
not  received  by  William  Bryant  personally,  but  by  one 
of  his  employees  who  placed  it  in  Mr.  Bryant's  desk. 
By  some  means  unknown  the  check  and  letter  contain- 
ing it  became  hidden  behind  a  partition  in  said  desk  and 
was  not  found  by  William  Bryant  until  in  the  afternoon 
of  September  16,  1911,  or  in  the  morning  of  September 
18,  1911.  William  Bryant  attempted  to  present  the 
check  as  soon  as  possible  within  banking  hours,  to  wit, 
some  time  on  September  18,  1911,  when  he  found  that 
the  said  Tradesmen's  Trust  Company  was  in  the  hands  of 
a  receiver. 

"The  said  sum  of  |1,773.17  placed  on  behalf  of  said 
Michele  Ruggieri  on  August  X9  1911,  is  entered  on  the 
cash  book  of  the  Tradesmen's  Trust  Company,  under  date 
of  August  1, 1911,  as  cash  to  the  credit  of  settlement  of 
2520  South  Sartain  street. 

"The  Tradesmen's  Trust  Company  had  on  hand  on 
September  18,  1911,  in  cash,  |43,011.17,  which  amount 
was  handed  over  to  the  receiver.  From  August  1,  1911, 
to  September  18, 1911,  the  said  Tradesmen's  Trust  Com- 
pany, had  a  balance  in  cash  on  hand  at  all  times  in  ex- 
cess of  120,000." 

The  auditor's  report  was  as  follows: 

The  Act  of  May  8,  1907  (P.  L.  192),  under  which  the 
fund  now  before  the  auditors  is  to  be  distributed,  pro- 
vides that  distribution  shall  be  made  and  preferred  in 
the  following  order,  namely: 

"1.  To  pay  all  deposits  in  the  trust  company. 

"2.  To  the  payment  and  discharge  of  all  the  remaining 
liabilities  of  such  trust  company  or  corporation. 

"3.  The  residue,  if  any,  shall  be  distributed  to  the 
shareholders  of  the  trust  company  or  corporation,  ac- 
cording to  their  respective  legal  rights. 

*Trovided,  however,  that  all  trust  money  and  property 
shall  be  kept  separate  as  provided  by  said  act  as  supple- 
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mentedy  as  aforesaid,  and  distributed  to  the  beneficiaries 
accordingly." 

Among  the  large  number  of  acts  which  are  supple- 
mented and  repealed  by  the  foregoing  supplemental  act, 
there  seem  to  be  but  two  acts  which  refer  to  the  proviso 
in  this  act,  the  first  being  the  Act  of  June  27,  1895  (P 
L.  399),  which,  in  Section  25,  Clause  5,  contains  the  fol- 
lowing provision : 

"The  said  companies  shall  keep  all  trust  funds  and  in- 
vestments separate  and  apart  from  the  assets  of  the 
companies  and  all  investments  made  by  the  said  com- 
panies as  fiduciaries  shall  be  so  designated  as  that  the 
trust  to  which  such  investment  shall  belong  shall  be 
clearly  known." 

The  same  provision  is  contained  in  the  Act  of  May  9, 
1889  (P.  L.  159) ;  the  phraseology  being  the  same. 

The  statutes  contain  a  clear  direction  that  trust  com- 
panies shall  keep  all  trust  funds  and  investments  sepa- 
rate and  apart  from  the  assets  of  the  companies,  and 
that  all  investments  made  by  the  said  companies  as 
fiduciaries  shall  be  so  designated  that  the  trust  to  which 
the  investments  belong  shall  be  clearly  known ;  but  in 
none  of  the  foregoing  acts  is  there  any  provision  pre- 
scribing the  consequences  which  shall  follow  if  the 
statutory  mandate  is  not  complied  with.  It  may,  there- 
fore, be  asked  what  effect  the  failure  to  comply  with  the 
statutory  provision  relating  to  the  keeping  apart  of  trust 
funds  has  upon  distribution  as  prescribed  by  the  Act  of 
May  8,  1907  (P.  L.  192),  the  proviso  in  that  act  stating 
that  trust  moneys  and  property  directed  to  be  kept 
separate  "shall  be  distributed  to  the  beneficiaries  ac- 
cordingly." 

There  are  no  statutory  provisions  relating  to  the  dis- 
tribution of  the  assets  of  insolvent  trust  companies 
prior  to  the  Act  of  May  8, 1907. 

In  Prudential  Trust  Company's  Assignment,  223  Pa. 
409,  Elkin,  J.,  said : 

"It  may  be  stated  as  a  general  principle  that,  in  the 
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absence  of  legislation  preferring  certain  creditors,  no 
such  preference  exists.  The  legislature  has  passed  many 
acts  making  a  preference  in  the  distribution  of  estates 
among  creditors,  this  on  the  ground  of  public  policy  or 
to  protect  the  natural  and  superior  equities  of  parties ; 
but  the  burden  is  always  upon  him  who  asserts  a  prefer- 
ence to  point  to  the  authority  which  gives  it.  In  the 
present  case  the  learned  counsel  for  appellees  attempt 
to  meet  this  burden  under  the  provisions  of  the  Acts  of 
1844,  1850  and  1876,  all  of  which  relate  eithelp  to  banks 
of  issue  or  to  those  of  discount  and  deposit.  Trust  com- 
panies created  under  the  provisions  of  the  General  Cor- 
poration Act  of  April  29,  1874  (P.  L.  73),  and  deriving 
their  privileges  and  powers  from  the  Act  of  1889,  and 
other  supplemental  statutes,  are  neither  banks  of  issue 
nor  of  discount  and  deposit  within  the  meaning  of  the 
law,  and,  therefore,  the  acts  relied  on  as  giving  a  prefer- 
ence to  bank  depositors  are  not  authority  for  the  propo- 
sition that  the  same  preference  must  be  given  to  deposi- 
tors in  a  title  and  trust  company,  incorporated  for  a  dif- 
ferent purpose  and  being  denied  by  the  express  language 
of  the  statute  the  right  to  engage  in  the  business  of  bank- 
ing." 

Under  the  facts  of  that  case,  the  court  then  consid- 
ered whether  distribution  could  be  made  under  the  Act 
of  May  8,  1907,  but,  the  assignment  having  been  made 
before  the  act,  the  court  held  that  it  did  not  apply  to  that 
case.  It  appears  that,  at  the  date  of  the  assignment,  the 
appellant  had  the  right  to  participate  in  the  fund  for 
distribution  along  with  the  depositors  and  other  cred- 
itors in  such  proportion  as  his  claim  bore  to  the  aggre- 
gate of  all  the  claims.  If,  however,  the  Act  of  1907  had 
applied,  the  depositors  would  have  taken  the  whole  fund 
and  the  appellant  would  have  received  nothing.  It  was 
held  that  the  appellant  was  entitled  to  share  in  the  dis- 
tribution with  the  depositors  and  other  creditors,  with- 
out reference  to  the  preference  established  by  the  Act  of 
1907. 
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Where  trust  funds  have  been  kept  separate  and  apart 
there  is,  of  course,  no  question;  but  where  the  funds 
have  been  mingled  with  the  general  assets  of  the  insol- 
vent trust  company  and  the  statutory  provision  has  not 
been  complied  with,  a  question  does  arise.  The  statutes 
are  silent  as  to  what  shall  be  done  when  the  trust  funds 
have  not  been  kept  separate  and  apart  as  provided  by  the 
act  of  assembly,  and  reference  must  then  be  had  to  the 
adjudicated  cases  governing  such  a  situation. 

In  Thompson's  App.,  22  Pa.  16  (1853),  an  individual 
as  executor  received  moneys  which  he  used  in  his  own 
business  and,  being  also  otherwise  indebted,  he  executed 
a  voluntary  assignment  for  creditors.  It  was  held  that 
the  heirs  of  the  decedent  were  not  entitled  to  a  prefer- 
ence in  the  distribution  of  the  fund  in  the  hands  of  the 
assignee,  but  only  to  a  pro  rata  share  with  other  credi- 
tors.   Lewis,  J.,  said : 

"Whenever  a  trust  fund  has  been  converted  into  an- 
other species  of  property,  if  its  identity  can  be  traced  it 
will  be  held  in  its  new  form  liable  to  the  rights  of  the 
cestui  que  trust.  No  chaAge  of  its  state  and  form  can 
divest  it  of  such  trust.  So  long  as  it  can  be  identified, 
either  as  the  original  property  of  the  cestui  que  trust  or 
as  the  product  of  it,  equity  will  follow  it  and  the  right  of 
reclamation  attaches  to  it  until  detached  by  the  superior 
equity  of  a  bona  fide  purchaser  for  a  valuable  consider- 
ation without  notice.  The  substitute  for  the  original 
thing  follows  the  nature  of  the  thing  itself  so  long  as  it 
can  be  ascertained  to  be  such,  but  the  right  of  pursuing 
it  fails  when  the  means  of  ascertaining  it  fail.  This  is 
always  the  case  when  the  subject-matter  is  turned  into 
mcmey  and  mixed  and  confounded  in  a  general  mass  of 
property  of  the  same  description." 

[Here  follows  a  detailed  review  of  the  following  cases : 
Thompson's  App.,  22  Pa.  16 ;  Miskimins's  App.,  114  Pa. 
530;  Columbian  Bank's  Est.,  147  Pa.  422;  Freiberg  v. 
Stoddard,  161  Pa.  259;  Lebanon  Trust  &  Safe  Deposit 
Bank's  Assigned  Est,  166  Pa.  622;   Solicitors  Loan  & 
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Trust  Company^s  Assigned  Est,  3  Pa.  Superior  Ct.  244; 
Farrell's  Assigned  Est.,  17  Pa.  Superior  Ct.  240;  Jami- 
son's Assigned  Est.,  163  Pa.  143 ;  Com.,  ex  rel.,  v.  Union 
Surety  &  Guaranty  Co.,  37  Pa.  Superior  Ct.  179 ;  Miller's 
App.,  218  Pa.  50;  Groflf  v.  City  Savings  Fund  &  Trust 
Co.,  46  Pa.  Superior  Ct.  423 ;  Peoples  Bank  App.,  93  Pa. 
107;  Thompson's  App.,  22  Pa.  16.] 

The  doctrine  laid  down  in  Thompson's  App.,  22  Pa. 
16  (1853),  has  been  repeatedly  maintained  by  the  courts 
of  Pennsylvania,  and  that  case  was  again  cited  with  ap- 
proval in  O'Neill  v.  O'Neill,  227  Pa.  334  (1910). 

In  a  number  of  briefs  submitted  to  the  auditors,  cases 
showing  a  different  doctrine  in  other  jurisdictions  were 
cited,  but  the  rule  which  prevails  in  the  State  of  Penn- 
sylvania seems  to  be  thoroughly  established  in  accord- 
ance with  the  foregoing  cases  governing  the  mingling  of 
trust  funds. 

The  auditors  have  reconsidered  the  claim  as  originally 
presented,  in  connection  with  the  additional  facts  made 
a  part  of  the  evidence  in  the  case  by  agreement  of  counsel, 
and  they  are  of  opinion  that  their  original  findings,  to 
wit,  that  the  claimant  is  entitled  to  1631.42  as  a  general 
creditor,  must  be  sustained. 

Errors  assigned  were  in  dismissing  the  exceptions  to 
the  auditor's  report. 

Henry  Preston  Erdman,  for  appellant. — Depositing 
money  with  a  title  insurance  company  for  the  express 
purpose  of  applying  it  in  a  certain  settlement^  creates 
the  title  insurance  company  a  trustee  for  that  purpose. 

The  mingling  of  the  money  received  under  this  trust 
does  not  prevent  the  cestui  que  trust  from  claiming  it 
out  of  a  general  fund  as  a  preferred  claim  if  that  fund 
has  always  contained  a  suflQcient  amount  to  discharge 
the  trust:  Crawford  County  v.  Strawn,  157  Fed.  49; 
Miller's  App.,  218  Pa.  50;  Groff  v.  City  Savings  Fund 
k  Trust  Co.,  46  Pa.  Superior  Ct.  423 ;  Com.,  ex  rel.,  v. 
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Union  Surety  &  Guar.  Co.,  37  Pa,  Superior  Ct.  179; 
Kleinhaus's  Est.,  19  Dist.  Ct.  278. 

In  the  agreed  statement  of  facts  the  use  of  the  word 
"deposit"  was  avoided  at  the  express  request  of  the  audi- 
tors on  the  ground  that  it  might  be  deemed  to  have  a 
technical  meaning.  The  transaction  was  one  which  is 
commonly  considered  a  deposit  with  the  company  for 
the  purpose  of  making  the  settlement.  The  receipt  issued 
by  the  company  in  such  cases  shows  this  to  have  been  the 
practice.  The  settlement  certificate  recommends  the  pur- 
chase-price be  "deposited."  There  is  nothing  incon- 
sistent with  this  being  both  a  trust  fund  and  a  deposit 
within  the  popular  meaning  of  deposit  for  it  cannot  be 
better  described  than  to  call  it  a  deposit  for  a  special  pur- 
pose, to  wit,  to  make  settlement,  and  the  company  in 
accepting  it  became  a  trustee  to  apply  it  in  accordance 
with  its  receipt. 

That  special  deposits  of  this  kind  are  within  the  mean- 
ing of  the  Act  of  May  8,  ;1907,  P.  L.  192,  and  entitled  to 
preference,  was  held  in  the  case  of  Comm.  v.  American 
Trust  Company,  21  D.  R.  1064. 

See  also  Com.,  ex  rel.,  v.  State  Bank  of  Pittsburgh,  32 
Pa.  C.  C.  R.  51;  Girard  Bank  v.  Bank  of  Penna.  Twp., 
39  Pa.  92. 

Pdxson  Deeter,  with  him  Samuel  M.  Clement,  Jr.,  for 
appellee. — Bryant  at  the  time  of  the  failure  of  the  trust 
company  was  a  general  creditor  of  the  trust  company : 
Com.  V.  American  Trust  Co.,  241  Pa.  153. 

Trust  funds  which  have  been  mingled  cannot  be  fol- 
lowed :  Thompson's  App.,  22  Pa.  16 ;  Lebanon  T.  &  S. 
Dep.  Bank's  Assg,  Est.,  166  Pa.  622. 

Opinion  by  Hbad,  J.,  October  11,  1915 : 

NotT^athstanding  the  elaborate  argument  so  earnestly 

pressed  upon  us  by  the  able  counsel  for  appellant,  we  are 

all  of  opinion  the  controlling  questions  were  correctly 

diisposed  of  by  the  learned  auditor  whose  report  was 
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adopted  and  approved  by  the  court  below.  This  being 
true,  any  restatement  of  the  facts  or  discussion  of  the 
legal  questions  arising  therefrom  would  be  but  a  use- 
less repetition  of  what  has  been  already  well  done  by 
the  learned  auditor.  His  report  fully  vindicates  the  con- 
clusion he  reaches,  and  we  adopt  that  conclusion  for  the 
reasons  given  in  his  report. 
Decree  affirmed. 


Wheelock  v.  Erie  Railroad  Company,  Appellant. 

Negligence — Railroads — Accident  at  crossing — Proximate  and 
remote  cause — Evidence. 

la  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  a  horse,  the  case  is  for  the  jury  and  a  verdict  and  judg- 
ment for  plaintiff  will  be  sustained,  where  the  evidence  tends  to 
show  that  the  driver  of  the  plaintifPs  team,  traveling  upon  a  public 
road,  approached  a  railroad  crossing  at  grade,  and,  observing  a 
team  drawing  a  loaded  wagon  on  the  same  public  road  approaching 
the  railroad-croossing  from  the  opposite  direction,  stopped  on  the 
public  highway,  about  100  feet  from  the  crossing,  to  allow  the  pass- 
ing of  the  loaded  team,  and,  when  the  loaded  team,  without  negli- 
gence, came  upon  the  crossing,  it  was  struck  by  defendant's  train, 
operated  in  a  negligent  manner,  and  a  part  of  its  load  consisting 
of  gas  or  water  pipe  was  thrown  against  the  plaintiff's  horse, 
breaking  its  leg. 

Argued  April  12,  1915.  Appeal,  No.  173,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Crawford 
Co.,  Nov.  T.,  1913,  No.  64,  on  verdict  for  plaintiff  in 
case  of  D.  D.  Wheelock  v.  Erie  Railroad  Company.  Be- 
fore Bice,  P.  J.,  Orlady,  Hbad,  Henderson,  Eephart 
and  Trexler,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  plaintiflPs 
horse.    Before  Prather,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 
Vol.  lxi — 10 
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Verdict — Opinion  of  the  Court     [61  Pa.  Superior  Ct. 
Verdict  and  judgment  for  plaintiff  for  |250.    Defend- 
ant appealed. 

Error  assigned  was  refusal  to  give  binding  instruc- 
tions for  defendant. 

George  F.  Davenport^  for  appellant. — The  engineer's 
negligence  was  not  the  proximate  cause  of  the  injury: 
Wood  V.  Penna.  R.  R.  Co.,  177  Pa.  306;  Hoag  v.  Lake 
Shore,  Etc.,  R.  R.  Co.,  85  Pa.  293;  South  Side  Pass. 
Eailroad  Co.  v.  Trich,  117  Pa.  390. 

Frank  J.  Thomas,  for  appellee,  cited :  Johnson  v.  Phil- 
adelphia Rapid  Transit  Co.,  56  Pa.  Superior  Ct  20. 

Opinion  by  Trbxler,  J.,  October  11, 1915 : 
The  facts  as  stated  by  the  lower  court  were  as  follows : 
"The  driver  of  the  plaintiff's  team,  traveling  upon  a  pub- 
lic road,  approached  a  railroad  crossing  at  grade,  and, 
observing  a  team  drawing  a  loaded  wagon  on  the  same 
public  road  approaching  the  railroad  crossing  from  the 
opposite  direction,  stopped  on  the  public  highway,  about 
100  feet  from  the  crossing,  to  allow  the  passing  of  the 
loaded  team,  and,  when  the  loaded  team,  without  negli- 
gence, came  upon  the  crossing,  it  was  struck  by  de- 
fendant's train,  operated  in  a  negligent  manner,  and  a 
part  of  its  load  consisting  of  gas  or  water  pipe  was 
thrown  against  the  plaintiff's  horse,  breaking  its  leg." 
Was  the  negligence  of  the  defendant  company  the 
proximate  cause  of  the  damages  to  the  plaintiff's  prop- 
erty? The  rule  of  law  is  stated  in  Hoag  v.  Lake  Shore 
&  Michigan  Southern  Railroad,  85  Pa.  293,  "In  deter- 
mining what  is  proximate  cause,  the  true  rule  is  that  the 
injury  must  be  the  natural  and  probable  consequence  of 
the  negligence;  such  a  consequence,  as  under  the  sur- 
rounding circumstances  of  the  case,  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer  as  likely  to  flow 
from  his  act."    Was  the  result  of  defendant's  negligence 
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145,  (1915).]  Opinion  of  the  Court 

such  as  is  usual  and  might  have  been  expected  according 
to  the  usual  course  of  things?   Each  case  of  course,  must 
be  decided  with  reference  to  its  own  particular  facts. 
The  appellant  relies  upon  Wood  v.  Pennsylvania  R.  R. 
Co.,  177  Pa.  306.    In  that  case  an  intending  passenger 
was  standing  on  a  station  platform  fifty  feet  from  the 
railroad  tracks,  waiting  for  a  train.    An  express  train 
approaching  rapidly  threw  the  body  of  a  woman  who  had 
been  hit  at  a  nearby  crossing  against  him  and  injured 
him.    The  Supreme  Court  sustained  the  entry  of  a  non- 
suit.   We  think  that  case  and  the  one  at  bar  are  dis- 
tinguishable.   The  striking  of  the  man  by  the  woman's 
body,  thrown  by  the  train,  was  unusual.    As  was  said 
by  the  lower  court  in  that  case  (4  D.  R.  121) :  "The  en- 
gineer could  anticipate  that  if  he  ran  too  rapidly  or 
failed  to  blow  the  whistle  or  ring  the  bell  that  he  might 
strike  a  woman  on  the  crossing  and  that  she  would  be 
injured :  but  would  he  anticipate  that  her  body  would 
be  carried  over  the  distance,  indefinite  under  the  testi- 
mony, between  the  crossing  and  the  platform,  and  there 
be  thrown  against  a  man  in  such  a  way  as  to  harm  him? 
There  is  a  possibility  of  such  a  result  because  it  actually 
occurred,  but  it  is  the  most  remote  kind  of  a  possibility. 
It  did  not  even  appear  that  the*woman's  body  was  di- 
rectly propelled  by  the  force  of  the  blow  received  from 
the  engine."    Apart  from  the  above  facts  the  lower  court 
and  the  Supreme  Court  in  said  case,  both  held  that  the 
negligence  of  the  engineer  did  not  cause  the  accident.  • 
That  accidents  are  liable  to  happen  at  railroad  cross- 
ings, is  unfortunately  too  well  known  to  be  the  subject 
of  argument.    When  a  load  of  pipe  is  struck  it  is  likely 
that  the  contents  will  be  scattered  in  all  directions,  and 
that  injury  will  ensue.    The  ordinary  experience  of  man- 
kind tells  us,  that  in  the  usual  course  of  events,  the  im- 
pact of  a  rapidly  moving  train  with  a  load  of  pipe  is 
likely  to  injure  anyone  in  the  vicinity  who  may  be  wait- 
ing to  cross  the  tracks.    The  distance  at  which  the  in- 
jury is  suffered  is  not  conclusive ;  it  is  only  a  fact  to  be 
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Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
considered.  As  was  said  by  the  lower  court,  "That  a 
grade  crossing  of  a  public  highway  and  a  railroad  is 
dangerous  to  travelers  on  the  highway  at  this  point  is 
uniformly  conceded.  It  is  expected  that  travelers  on  the 
highway  may  get  upon  the  track  and  be  run  down  unless 
due  care  is  exercised  both  by  the  railroad  and  traveler. 
The  traveler  is  confronted  with  the  law's  mandate,  "stop, 
look,  listen.^'  It  is  not  an  unnatural  or  improbable  situ- 
ation that  several  teams,  obedient  of  this  mandate,  might 
be  waiting  at  a  crossing  for  an  opportune  time  to  cross. 
It  is  not  an  unnatural  or  an  unexpected  result  that  out 
of  a  collision  between  a  train  and  a  wagon  on  a  crossing, 
parts  of  the  demolished  wagon  or  its  load  be  thrown 
against  or  upon  innocent  bystanders,  not  only,  innocent, 
but  doing  just  what  the  law  has  commanded  them  to  do 
for  their  own  safety.'^  •  ». 

The  striking  of  the  plaintiflPs  horse  was  the  direct 
effect  of  the  engineer's  carelessness.  In*  McCaughey  v. 
Am.  Ice  Co.,  45  Pa.  Superior  Ct.  370,  the  plaintiflP  re- 
covered for  injuries  occasioned  by  the  negligence  of  a 
driver  of  a  heavy  wagon,  who  turned  on  a  sloping  road  at 
such  speed  as  to  cause  his  wagon  to  skid  and  to  strike 
a  milk  wagon,  which  in  turn  struck  the  plaintiff  who  was 
standing  in  a  safe  pla(*e  on  a  pavement.  In  Johnson  v. 
Philadelphia  Rapid  Transit  Co.,  56  Pa.  Superior  Ct.  20, 
recovery  was  had  for  injuries  sustained  by  a  woman  who 
was  in  a  safe  place  on  the  sidewalk  and  was  struck  by  a 
\fagon,  which  was  thrown  upon  the  sidewalk  by  the  im- 
pact of  an  electric  car.  The  negligence  of  the  motorman 
was  held  to  be  the  proximate  cause  of  the  injury. 

All  the  assignments  of  error  are  overruled  and  the 
judgment  aflftrmed. 
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149,  (1916).]  SyUabus. 

Tiegel,  Appellant,  v.  Love. 

Municipal  Kens — Paving — Description  of  property — Ejectment, 
In  an  action  of  ejectment  where  it  appears  that  the  defendant 
purchased  the  properly  involved,  at  a  sheriff's  sale  under  a  judg- 
ment on  a  scire  facias  sur  municipal  lien  for  paving,  the  question 
whether  the  description  of  the  property  in  the  lien  was  a  reason- 
able description  as  required  by  the  Act  of  May  16,  1891,  P.  L.  69, 
is  for  the  jury,  where  in  the  lien  the  premises  were  described  as 
follows :  "In  the  85th  ward  in  the  City  of  Pittsburgh  in  the  north 
side  of  Qrandview  avenue,  at  Singer  Novick  &  Co.'s  lot  and  then 
along  the  said  Grandview  avenue  178  feet  and  extending  back  70 
feet  more  or  less,"  the  lien  averring  that  the  work  was  on  Grand- 
view  avenue  from  Oneida  street  to  Republic  street. 

Municipal  lietts — Scire  facias — Service — Return. 

In  an  action  of  ejectment  where  it  appears  that  the  defendant 
purchased  the  property  involved,  at  a  sheriff's  sale  under  a  judg- 
ment on  a  scire  facias  sur  municipal  lien  for  paving,  mere  ir- 
regularities or  omissions  in  the  sheriff's  return  of  the  service  of 
the  scire  facias,  will  be  considered  as  cured  by  the  judgment  that 
was  subsequently  entered,  unless  the  returns  are  in  fact  erroneous, 
or  contrary  to  the  express  mandate  of  the  law. 

Municipal  liens — Service  of  scire  facias — Act  of  May  16,  1891, 
P.  L.  60,  and  May  8, 1901,  P.  L.  m. 

The  Act  of  May  8,  1901,  P.  L.  142,  did  not  repeal  the  Act  of 
May  16,  1891,  P.  L.  69,  in  so  far  as  it  concerned  the  collection  of 
municipal  claims,  the  right  of  which  had  accrued  prior  to  the  Act 
of  May  8,  1901. 

Municipal  liens — Registered  owner — Name  of  owner — Designee 
turn  "Srr 

The  title  to  property  passing  under  a  sheriff's  sale  on  a  judgment 
rendered  on  a  municipal  lien,  is  not  affected  by  the  fact  that  the 
deed  to  the  registered  owner  mentioned  in  the  lien  was  to  him 
as  "Sr.,*'  while  the  city  registration  described  him  by  his  name 
without  any  addition. 

Municipal   liens — Reputed   owner — Registered  owner  —  Real 
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Syllabus — Statement  of  Facts.     [61  Pa.  Superior  Ct. 

A  city  in  filing  a  municipal  lien  for  paying  against  property, 

performs  its  full  duty  in  naming  the  registered  owner  as  owner 

or  reputed  owner,  although  when  the  lien  was  filed  the  registered 

owner  had  no  longer  title  in  the  property. 

Argued  April  14, 1915.  Appeal,  No.  84,  April  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  Dec. 
T.,  1911,  No.  381,  on  verdict  for  defendant  in  case  of 
Karl  F.  Tiegel  v.  John  B.  Love.  Before  Rice,  P.  J.,  Or- 
LADY,  Head,  Henderson,  Kbphart  and  Trexlbr,  J  J.  Af- 
firmed. 

Ejectment  for  land  in  the  35th  ward  of  the  City  of 
Pittsburgh.    Before  Ford,  J. 

Defendant's  title  was  based  upon  a  sheriflPs  sale  under 
a  judgment  entered  on  a  municipal  lien  for  paving. 

The  municipal  lien  was  as  follows : 

The  City  of  Pittsburgh  a  corporation  created  by  and 
existing  under  the  laws  of  the  Commonwealth  of  Penn- 
sylvania, files  this,  its  claim  and  lien  against  A.  J.  Kelly, 
owner  or  reputed  owner,  for  the  sum  of  seventy-nine 
10-100  dollars  with  interest  thereon  from  the  26th  day  of 
June,  A.  D.  1899,  against  all  that  certain  lot  or  piece  of 
ground  situate  in  the  35th  ward  of  the  City  of  Pittsburgh, 
bounded  and  described  as  follows,  to  wit :  Beginning  on 
the  north  side  of  Grandview  avenue  at  the  corner  of 
Singer  Novick  &  Co.'s  lot,  thence  along  said  Grandview 
avenue  178  feet  and  thence  extending  back  70  feet  more 
or  less. 

The  said  sum  of  |79  10-100  with  interest  thereon  from 
the  date  aforesaid  is  claimed  to  be  due  for  grading,  pav- 
ing and  curbing  and  sidewalk  on  Grandview  avenue 
from  Onedia  street  to  Republic  street  authorized  and 
directed  to  be  made  and  done  by  ordinance  of  said  city, 
approved  the  15th  day  of  July,  A.  D.  1895. 

The  said  assessment  for  the  improvement  aforesaid 
was  finally  confirmed  or  made  on  the  27th  day  of  May, 
A.  D.  1899,  by  the  Court  of  Common  Pleas,  No.  3,  of 


Digitized  by 


Google 


TIEGEL,  Appellant,  v,  LOVE.  *         151 

149,  (1915).]     Statement  of  Facts— Charge  of  Court  below. 
Allegheny  County,  Pennsylvania,  at  No.  276,  May  Term, 
1897. 

And  the  said  City  of  Pittsburgh  files  this  its  claim  or 
lien  under  and  by  virtue  of  an  act  of  assembly  of  the 
said  Commonwealth  of  Pennsylvania  entitled  "An  Act 
creating  and  regulating  municipal  liens  and  the  pro- 
ceedings thereon,  approved  the  16th  day  of  May,  A.  D. 
1891,  and  by  virtue  of  the  ordinance  of  said  City  of 
Pittsburgh  approved  as  aforesaid." 

The  court  charged  in  part  as  follows : 

The  evidence  showed  that  the  deed  to  A.  J.  Kelley  was 
to  A.  J.  Kelley,  Sr. 

The  sheriffs  returns  were  as  follows : 
Sheriffs  return  to  Sci.  Pa. 
"Nihil,  So  ans.  Harvey  A.  Lowry,  Sheriff." 
Sheriffs  return  to  Alias  Sci.  Fa. 

"After  diligent  search  and  inquiry  and  not  being  able 
to  find  A.  J.  Kelley,  atty,  or  agent,  I  did  on  the  16th  day 
of  October,  1901,  post  a  true  and  attested  copy  of  this 
writ  on  the  within  described  premises.  Nihil  as  to  de- 
fendant also  made  publication  as  required  by  law  in  3 
newspapers  published  in  the  City  of  Pittsburgh,  viz: 
the  Pittsburgh  Times,  Pittsburgh  Press  &  Volksblatt 
Frieheits  Friend  on  Oct.  18-25  &  Nov.  1.  For  proof  of 
publication,  see  certificate  attached  to  writ,  133  May, 
1896,  so  answers  Wm.  C.  McKinley,  Sheriff" 

The  property  in  question  in  the  controversy  in  this 
case  is  a  piece  of  ground  situate  in  what  was  formerly 
the  thirty-fifth  ward,  and  which  is  now  the  nineteenth 
ward,  of  the  City  of  Pittsburgh.  Originally  it  was 
marked  and  numbered  as  No.  5  in  Shaler's  plan  of  lots. 
Since  the  plotting  of  the  property  Grandview  avenue  has 
been  opened,  and  a  strip — I  do  not  recall  the  width  of 
the  strip— but  a  strip  has  been  added  to  the  lot.  I  mere- 
ly mention  that  as  explaining  why  the  measurements  on 
the  original  plan  may  not  be  the  same  as  the  measure- 
ments on  the  plans  that  have  been  submitted  to  you.  The 
lot  is  situate  on  the  north  side  of  Orandview  avenue^ 
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Charge  of  Court  below.  [61  Pa.  Superior  Ct. 
and  at  the  easterly  end  of  Republic  street;  or  rather,  at 
the  place  or  point  where  Republic  street  and  Grandview 
avenue  meet.  The  lot  as  now  plotted  on  the  ground  is 
about  179.60  feet  on  the  north  side  of  Grandview  avenue, 
and  about  70.58  feet  extending  in  an  easterly  direction, 
being  an  extension  of  the  west  line  of  Republic  street. 
[The  only  question  for  you  to  determine  in  this  case  is 
whether  or  not  the  description  in  the  lien  filed  is  a  rea- 
sonable description  of  this  property.  The  act  of  assem- 
bly under  which  this  sale  was  had  provides  as  follows : 

^^Said  lien  shall  state  the  name  of  the  party  claimant 
(that  is,  state  it  in  the  lien),  which  shall  be  the  city, 
borough,  township  or  other  municipal  division  of  the 
State  making  such  improvement,  owner  or  reputed 
owner" — (That  is  not  in  dispute,  at  least  for  your  con- 
sideration)— ^**and  a  reasonable  description  of  the  prop- 
erty." 

The  lien  filed  in  this  case  describes  the  property  as  '^be- 
ginning  on  the  north  side  of  Grandview  avenue  at  the 
corner  of  Singer  Novick  &  Company's  lot,  then  along 
said  Grandview  avenue  178  feet,  and  thence  extending 
back  70  feet  more  or  less."  The  question  for  you  to  de- 
termine is  not  is  this  an  accurate  description.  The  ques- 
tion is :  Is  it  a  reaaonable  description,  is  it  sufficient  to 
identify  the  property?  That  is,  would  a  person  having 
this  lien  before  him  and  knowing  the  surroundings,  be 
able  to  identify  this  as  the  particular  property  covered 
by  this  Uen?  This  same  description  follows  throughout 
in  the  deed,  and  through  the  other  papers  in  this  case.] 
[Mr.  Owens,  the  engineer  called  by  the  plaintiff,  testified 
that  he  could  not  identify  this  properfy  without  extran- 
eous evidence,  as  I  recall  his  testimony.  He  explained 
that  by  extraneous  evidence  he  meant  that  he  would  be 
required  to  go  to  the  cify  department  or  to  the  recorder's 
office,  or  to  some  place  where  deeds  and  other  convey- 
ances are  recorded,  and  from  the  data  he  there  obtained 
he  could  identify  the  properfy.  Now,  if  by  idtotifying 
the  properfy  he  meant  he  could  not  identify  the  lines  of 
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149,  (1915).]  Charge  of  Court  below — ^Arguments, 
the  property — ^that  is,  the  length  of  the  lines  and  the 
length  of  the  abutting  properties,  and  all  the  minntise 
necessary — ^if  that  is  what  is  nieant,  and  that  is  for  you 
to  determine,  that  is  not  the  character  of  a  description 
that  a  lien  must  contain.  All  that  a  lien  need  contain  is 
a  reasonable  description,  so  that  the  property  can  be 
identified ;  and  if  you  find  in  this  case  that  this  descrip- 
tion is  reasonable,  in  the  sense  that  it  is  sufficient  to  iden- 
tify the  particular  property  which  is  sought  to  be  covered 
by  the  lien,  then  that  is  a  sufficient  description,  it  is  a 
reasonable  description,  and  your  verdict  ought  to  be  for 
the  defendant] 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Errors  aligned  were  various  rulings  set  forth  in  the 
opinion  of  the  Superior  Court. 

F.  C.  McOirr,  of  Marron  d  McQirr,  for  appellant. — 
The  description  in  this  lien  is  not  a  reasonable  descrip- 
tion: McKeesport  Boro.  v.  Busch,  166  Pa.  46;  City  of 
Scranton  v.  Jones,  133  Pa.  219 ;  AUentown  v.  Hower, 
93  Pa.  332;  Mellon  v.  Davison,  123  Pa.  298;  Connells- 
ville  Borough  v.  Gilmore,  15  W.  N.  C.  343 ;  Kennedy  v. 
House,  41  Pa.  39. 

We  claim  that  the  service  of  the  scire  facias  and  alias 
scire  facias  in  this  case  was  so  defective  as  to  be  no  serv- 
ice at  all,  and  consequently  would  not  support  the  judg- 
ment entered  on  the  lien  in  this  case :  Philadelphia  v. 
Meri,  16  Pa.  Superior  Ct.  332;  Ferguson  v.  Quinn,  123 
Pa.  337;  Eppy  v.  Rhodes,  12  D.  R.  741 ;  Green  v.  Green, 
237  Pa.  71 ;  Philadelphia  v.  Cooper,  212  Pa.  306 ;  Simons 
V.  Kern,  92  Pa.  455;  Jones  v.  Beale,  217  Pa.  182. 

Charles  A.  Waldsokmidt,  for  appellee. — The  descrip- 
tion was  sufficient :  Philadelphia  v.  Thurlow,  5  Pa.  Su- 
perior Ct  601;  Kennedy  v.  House,  41  Pa.  39;  Schenley 
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Arguments — Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
V.  Com.,  to  use,  36  Pa.  64;  Sheridan  v.  O'Ctonner,  57 
Pgh.  Leg.  Joum.  265. 

The  judgment  being  entered  on  the  scire  facias  as 
entered,  and  the  sale  being  had  by  the  sheriflf,  cures  any 
defects  that  may  be  had  in  the  lien,  and  would  vest  ab- 
solutely good  title  in  the  purchaser :  Emrick  v.  Dicken, 
92  Pa.  78;  Scranton  v.  Stokes,  28  Pa.  Superior  Ct.  434; 
Philadelphia  v.  Mason,  37  Pa.  Superior  Ct.  478;  White 
V.  Ballantine,  96  Pa.  186. 

Opinion  by  Trbxler,  J.,  October  11, 1915 : 
This  is  an  action  of  ejectment.  The  verdict  of  the  jury 
was  for  the  defendant.  Thomas  M.  Brown  in  1892  con- 
veyed to  A.  J.  Kelley,  Sr.,  all  his  interest  and  estate  in 
lands  embraced  by  the  boundary  or  location  of  Grand- 
view  avenue,  Pittsburgh,  and  also  all  the  land  lying  or 
abutting  on  the  north  or  northwest  side  of  Grandview 
avenue.  On  the  same  day  A.  J.  Kelley,  Sr.,  gave  a  mort- 
gage for  the  unpaid  purchase-money  and  thereafter  by 
process  duly  issued  on  the  mortgage,  the  sheriflf  sold  the 
property.  Thomas  M.  Brown  purchased  it.  He  after- 
wards conveyed  the  property  to  Karl  P.  Tiegel,  the 
plaintiflf.  During  the  time  A.  J.  Kelley,  Sr.,  owned  the 
property  it  was  duly  registered  in  the  Register's  Divis- 
ion, Bureau  of  Surveys,  City  of  Pittsburgh,  as  property 
of  A.  J.  Kelley.  Brown's  deed  was  never  registered.  The 
City  of  Pittsburgh  thereafter  graded,  paved  and  curbed 
the  sidewalk  on  Grandview  avenue  and  a  lien  was  filed 
against  the  property  and  Kelley,  the  registered  owner, 
was  named  as  owner  or  reputed  owner.  He  was  the 
only  person  who  appeared  as  owner  of  the  property  upon 
the  city  records.  The  city  brought  suit  on  the  municipal 
lien,  obtained  judgment,  caused  the  property  to  be  sold, 
and  John  B.  Love,  the  defendant  purchased  the  prop- 
erty at  sheriflFs  sale  in  1902.  Does  he  have  a  valid  title 
as  against  Brown's  vendee? 

(1)  The  first  objection  made  by  the  plaintilBf  to  de- 
fendant's title  is  that  the  description  in  the  lien  was  not 
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a  reasonable  description  as  required  by  the  Act  of  May 
16, 1891,  P.  L.  69.  In  the  lien  the  premises  are  described 
as  foUows :  "In  the  35th  ward  of  the  City  of  Pittsburgh, 
on  the  north  side  of  Grandview  avenue  at  Singer  Novick 
&  Co.^8  lot  and  thence  along  said  Grandview  avenue  178 
feet  and  extending  back  70  feet  more  or  less."  The  lien 
contains  an  averment  that  it  is  filed  for  grading,  paving 
and  curbing  the  sidewalk  on  Grandview  avenue  from 
Oneida  street  to  Republic  street.  The  court  left  the  ques- 
tion of  the  reasonableness  of  the  description  to  the  jury. 
He  was  not  without  authority  for  so  doing:  Cribbs  v. 
McDowell,  48  Pa.  Superior  Ct.  39;  McClintock  v.  Rush, 
63  Pa.  203;  May  v.  Mora,  50  Pa.  Superior  Ct.  359.  In 
these  cases  the  question  of  the  sufficiency  of  a  description 
in  a  mechanic's  lien  was  left  to  the  jury.  In  Shenly  v. 
Ck)m.,  36  Pa.  64,  a  case  of  a  municipal  lien,  the  same 
question  was  left  to  the  jury.  We  are  of  the  opinion  that 
the  description  contained  in  the  lien  is  sufficient  to  allow 
the  verdict  of  the  jury,  declaring  it  to  be  a  reasonable 
description  to  stand.  The  description  is  not  so  faulty 
as  to  require  the  court,  as  a  matter  of  law,  to  declare  it 
insufficient. 

(2)  The  next  question  arises  as  to  the  scire  facias  is- 
sued on  the  lien.  The  first  scire  facias  was  returned  by 
the  sheriff  "nihil,"  and  alias  being  issued,  the  return  was 
made,  "after  diligent  search  and  inquiry  and  not  being 
able  to  find  A.  J.  Kelley,  att'y,  or  agent,  I  did  on  the  16th 
day  of  October,  1901,  post  a  true  and  attested  copy  of 
this  writ  on  the  within  described  premises,  nihil  as  to  the 
defendant."  Then  follows  the  declaration  of  the  sheriff 
that  he  had  made  publication  as  required  by  law.  The 
Act  of  May  16,  1891,  P.  L.  69,  under  which  the  several 
writs  were  issued  provides  that  "said  writ  of  scire  facias 
shall  be  made  returnable  to  the  monthly  or  other  return 
days  in  the  respective  courts  and  shall  be  served  upon 
the  owner  or  reputed  owner  personally,  or  by  leaving  a 
copy  thereof,  duly  attested,  with  an  adult  member  of  his 
family,  at  his  dwelling  house,  at  least  ten  days  before 
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the  return  day  thereof.  If  the  owner  of  the  property 
cannot  be  found,  or  has  no  dwelling  within  the  county 
in  which  the  property  lies,  the  sheriflf  shall  thereupon 
return  the  said  writ  "nihil,"  and  thereupon  an  alias  scire 
facias  may  issue,  which  shall  be  served  by  notice  posted 
upon  the  premises,  stating  the  substance  of  the  writ,  at 
least  ten  days  prior  to  the  return  day,  and  also  by  ad- 
vertisement in  at  least  two  newspapers  published  in  the 
county  in  which  the  premises  are  located,  and  nearest 
thereto,  once  a  week  for  three  successive  weeks.^^  The 
return  of  the  sheriflf  to  the  first  writ  was  a  compliance 
with  the  letter  of  the  act.  He  returned  it  "nihil."  He 
did  not  state  the  fact  that  he  had  been  unable  to  find  the 
defendant  within  the  county  or  that  the  defendant  had 
no  residence  within  the  county.  Upon  the  alias  scire 
facias,  he  returned  that  he  had  not  found  the  defendant 
but  he  omitted  to  state  that  the  bills  posted  upon  the 
premises  contained  the  substance  of  the  writ.  He  also 
neglected  to  give  the  year  in  which  the  advertisements 
were  inserted  but  gave  the  days  and  the  months.  As  to 
the  latter  objection,  we  do  not  think  there  can  be  any 
doubt  as  to  the  year  in  which  the  advertisements  ap- 
peared. It  certainly  is  not  a  violent  presumption  to  con- 
clude that  the  dates  occurred  between  the  issuing  of  the 
writ  and  the  return  of  the  same,  so  that  we  think  there  is 
nothing  in  this  objection.  The  other  objections  are  more 
serious  but  we  do  not  think  that  they  require  a  reversal. 
It  may  be  noted  that  neither  of  these  returns  are  er- 
roneous or  contrary  to  the  express  mandate  of  the  law. 
The  only  objection  that  can  be  made  to  either  of  them 
is  that  they  do- not  recite  the  facts  fully.  Some  details 
are  omitted  from  the  return  which,  according  to  the 
proper  practice,  should  have  been  included.  This  pre- 
sents quite  a  diflferent  question  than  if  the  return  had 
been  made  contrary  to  the  provisions  of  the  act  of  assem- 
bly. They  are  mere  irregularities  or  omissions  such  as  in 
our  opinion  are  cured  by  the  judgment  that  was  subse- 
quently entered.    The  proceedings  were  in  rem  and  no 
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one  was  entitled  to  any  notice  except  the  registered  own- 
er. It  is  not  claimed  that  there  is  any  defense  on  the  mer- 
its: Delaney  v.  Gault,  30  Pa.  63;  Emerick  v.  Dicken,  92 
Pa,  78.  A  scire  facias  on  a  municipal  claim  is  a  proceed- 
ing in  rem,  and  a  sheriff's  sale  under  a  judgment  obtained 
thereon  passes  title  to  the  purchaser  whether  the  real 
owner  is  named  or  not.  The  purchaser  in  such  case  is 
not  bound  to  show  that  the  acts  of  assembly  have  been 
strictly  complied  with :  he  is  protected  by  the  judgment, 
as  pointed  out  in  Emrick  v.  Dicken,  supra.  A  defense 
urged  directly  against  the  city  as  was  the  case  in  Wistar 
V.  Philadelphia,  86  Pa.  215,  presents  an  entirely  different 
question  from  the  case  of  a  sheriff's  vendee  who  has  paid 
Us  money  upon  the  faith  of  a  judicial  sale. 

(3)  The  contention  of  the  plaintiff  that  the  Act  of  May 
8, 1901,  P.  L.  142,  repealed  the  Act  of  May  16, 1891,  P.  L. 
69,  and  that  the  latter  act  thus  provides  the  method  of 
service  of  the  alias  scire  facias  which  was  issued  after 
the  passage  of  the  latter  act  is  not  tenable.  As  pointed 
out  by  Rice,  P.  J.,  in  Philadelphia  v.  Mason,  37  Pa.  Su« 
perior  Ct.  478,  it  is,  "a  fair  conclusion  from  the  language 
of  the  act  (1901)  that  notwithstanding  its  repealing 
clauses,  it  was  not  intended  to  repeal  the  Act  of  1891  so 
far  as  applied  to  the  collection  of  claims,  the  right  of 
which  accrued  before  the  Act  of  1901."  See  also  Scran- 
ton  V.  Stokes,  28  Pa.  Superior  Ct.  434. 

(4)  It  will  be  noticed  that  the  deed  of  A.  J.  Kelley 
designated  him  as  senior,  and  the  city  registration  de- 
scribed him  as  A.  J.  Kelley  without  any  addition.  This 
is  not  a  variance  of  any  import.  The  designation  Sr.  or 
Jr.  is  usually  only  temporary  and  descriptive  of  the  per- 
son and  forms  no  part  of  the  name:  Coit  v.  Stark- 
weather, 8  Conn.  289;  Kincaid  v.  Howe,  10  Mass.  203; 
29  Cyc.  267. 

In  conclusion  the  City  of  Pittsburgh  when  it  con- 
structed the  sidewalk  along  Grandview  avenue,  acquired 
a  right  to  file  a  lien  for  the  cost  of  the  same,  if  not  paid, 
against  the  respective  properties.    The  claim  was  not  a 
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personal  claim  against  the  respective  owners  but  was 
purely  a  proceeding  in  rem  against  the  diflferent  proper- 
ties. In  ascertaining  who  the  owner  of  the  property  was, 
the  only  reference  required  by  the  city  was  to  its  bureau 
of  registration  of  property  and  when  it  found  A.  J.  Kelly 
to  be  the  registered  owner  although  he  no  longer  had  title, 
it  fulfilled  all  the  requirements  of  the  Act  of  Feb.  27, 
1871,  P.  L.  126,  in  this  respect  when  it  filed  its  lien 
against  the  property  and  named  him  as  owner  or  reputed 
owner.  As  the  verdict  settled  the  matter  that  the  de- 
scription in  the  lien  was  sufficient  to  identify  the  prop- 
erty, the  purchaser  at  the  municipal  tax  sale  obtained 
a  good  title  and  we  see  nothing  in  the  case  that  calls  for  a 
reversal. 

The  assignments  of  error  are  overruled  and  judgment 
affirmed. 


Bier  v.  Myers,  Appellant. 

Liquor  laws — Improper  sale  of  liquors — Death  following  piir- 
chase  of  liquor — CivU  remedy  for  dam>ages — Acts  of  May  8,  1864, 
P.  L,  663,  and  May  13,  1887,  P.  L,  108. 

Where  a  man  of  known  intemperate  habits  goes  to  a  liquor 
saloon  ^'staggering  drunk"  and  is  furnished  there  with  a  number 
of  drinks  and  leaves  the  saloon  at  10 :  30  p.  m.  in  a  practically  help- 
less condition,  and  some  hours  later  his  mangled  body  is  found 
with  that  of  his  horse  on  a  railroad  track  eleven  hundred  feet  from 
any  crossing,  and  the  disturbed  condition  of  the  roadbed  at  the 
point  indicated  that  the  deceased  was  riding  his  horse  between 
the  tracks  when  he  was  struck,  the  widow  of  the  deceased  is  en- 
titled under  the  Act  of  May  8,  1854,  P.  L.  663,  to  maintain  an 
action  against  the  saloon  keeper,  and  a  verdict  and  judgment  in  her 
favor,  under  the  facts  as  stated,  will  be  affirmed. 

Argued  April  14,  1915.  Appeal,  No.  112,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  of  Alle- 
gheny County,  at  No.  838,  1914,  on  verdict  for  plain- 
tiffs in  case  of  Elizabeth  Bier,  et  al.,  v.  Florence  W. 
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Myers.    Before  Rice,  P.  J.,  Orlady,  Head,  Hbndbbson 
and  Trexler,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's 
hnsband.    Before  Drew,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |1,000.  De- 
fendant appealed. 

Error  assigned  was  refusal  to  grant  judgment  n.  o.  v. 

F.  C.  Link,  of  Robertson  &  Link,  for  appellant. — The 
furnishing  of  intoxicating  liquor  by  the  defendant  to  the 
decedent  was  not  the  proximate  cause  of  decedent's 
death :  Roach  v.  Kelly,  194  Pa.  24 ;  Morrison  v.  Davis, 
20  Pa.  171;  Bradford  v.  Boley,  167  Pa.  507;  West 
Mahanoy  Twp.  v.  Watson,  112  Pa.  574;  S.  S.  Passenger 
By.  Co.  V.  Trich,  117  Pa.  390. 

Frcmk  I.  Qosser,  for  appellee. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
A  verdict  of  one  thousand  dollars  was  recovered  in  the 
comity  court  of  Allegheny  County  in  favor  of  the  plain- 
tiff, who  brought  suit  in  her  own  right,  and  as  next 
friend  for  her  six  minor  children,  against  the  defendant, 
a  licensed  hotel  keeper.  A  rule  was  granted  at  defend- 
ant's instance,  by  the  Court  of  Common  Pleas  to  show 
cause  why  an  appeal  should  not  be  allowed,  and  after  full 
hearing  the  rule  was  discharged.  This  appeal  is  from 
the  order  made  by  the  Common  Pleas.  Peter  Bier,  the 
plaintiff's  husband,  was  killed  on  a  steam  railroad  track, 
the  alleged  proximate  cause  being,  the  unlawful  sale  by 
the  defendant  of  intoxicating  liquor  to  the  decedent  while 
he  was  visibly  intoxicated,  and  being  a  man  of  known 
intemperate  habits.  Peter  Bier's  home  was  a  few  miles 
distant  from  where  the  defendant  conducted  a  licensed 
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hotel,  in  Dravoeburg,  Allegheny  County.  On  Novem- 
ber 15, 1913,  Peter  Bier  came  to  the  borough  to  witness 
a  rifle  match,  which  was  held  on  a  vacant  lot  opposite  to 
the  defendant's  hotel.  He  drank  at  different  saloons, 
during  the  afternoon,  and  in  the  evening  arrived  at  the 
defendant's  barroom  in  a  condition  described  by  the  de- 
fendant as  ^^staggering  drunk,"  and  remained  there  for 
several  hours,  when  he  left  the  place  ^^staggering  and  in- 
toxicated.'' After  some  diflQculty  in  being  placed  on  his 
horse,  he  started  to  go  to  his  home ;  some  hours  later  his 
mangled  body  was  found,  with  that  of  his  horse  on  the 
railroad  track,  eleven  hundred  feet  from  any  crossing. 
While  no  eye  witness  testified  to  being  present  at  his 
death,  the  physically  disturbed  condition  of  the  road- 
bed indicated  that  he  was  riding  his  horse  between  the 
tracks  when  he  was  struck. 

The  right  of  recovery  is  founded  on  the  Act  of  May  8, 
1864,  P.  L.  663,  the  third  section  of  which  provides,  that 
any  person  furnishing  intoxicating  drinks  to  any  other 
person,  in  viola^^ion  of  any  existing  law,  shall  be  held 
civilly  responsible  for  any  injury  to  person  or  property 
in  consequence  of  such  furnishing,  and  any  one  ag- 
grieved, may  recover  full  damages  against  such  person  so 
furnishing.  The  responsibility  of  the  defendant  is  meas- 
ured by  the  Act  of  May  13, 1887,  P.  L.  108,  the  17th  sec- 
tion  of  which  provides,  that  it  shall  not  be  lawful  for  any 
person,  with  or  without  license  to  furnish  by  sale,  gift 
or  otherwise,  to  any  person  any  spirituous,  vinous,  malt 
or  brewed  liquors,  to  a  minor,  or  to  a  person  of  known  in- 
temperate habits,  or  to  a  person  visibly  affected  by  in- 
toxicating drinks,  either  for  his  or  her  use^  or  for  the  use 
of  any  other  person. 

The  appellant's  counsel  very  frankly  states  that, 
under  the  verdict,  we  must  assume  the  defendant  did 
furnish  liquor  to  the  decedent,  but  he  contends  that  the 
testimony  is  not  sufficiently  clear  to  trace  the  cause  of 
Peter  Bier's  death  to  the  unlawful  sale  by  the  defendant. 

It  was  said  in  Fink  v.  Garman,  40  Pa.  95 :  "The  death 
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to  be  answered  for  in  damages  must  be  the  direct,  though 
it  need  not  be  the  immediate  result  of  the  wrongful 
act  of  the  party^  charged.  His  act  must  be  what  we 
call  the  proximate  cause  of  the  injury  complained 
of.''  This  case  is  paralleled  to  that  one  in  many  par- 
ticulars, so  that  with  a  mere  change  of  the  names  of 
parties,  the  language  of  Judge  Woodward  is  pertinent 
here.  "Garman  (Bier)  was  already  intoxicated.  Then  he 
was  incapable  of  legal  acts.  He  was  like  an  idiot,  or 
child  of  tender  years,  and  to  such  cases  the  doctrine  of 
concurring  negligence  is  inapplicable.  Not  only  was  he 
incapable  of  exercising  sound  discretion,  and  therefore 
not  held  to  its  exercise,  but  his  condition  was  notice  to 
Fink  (Myers), — ^was  an  appeal  to  his  humanity — ^was 
snch,  as  to  make  his  violation  of  the  statutes  more  pal- 
pably unlawful  negligence.  If  therefore,  Oarman  ( Bier ) 
was  precipitated  from  his  horse  under  the  wheels  of  his 
wagon  (on  the  railroad  tracks)  by  reason  of  Fink's 
(Myer's)  deliberate  wrong-doing, — ^and  of  this  the  jury 
must  have  been  satisfied  before  they  could  find  for  the 
plaintiff — the  turpitude  of  Fink's  (Myer's)  act  is  not  to 
be  abated,  but  rather  increased  by  such  concurrence  as  he 
obtained  from  the  inebriate." 

The  same  question  is  considered  in  Bower  v.  Freder- 
icks, 46  Pa.  Superior  Ct.  540,  when  we  held,  quoting  from 
Davies  v.  McKnight,  146  Pa.  610,  "It  is  not  easy  in  a  case 
of  this  kind  to  trace  with  absolute  certainty  the  death  to 
its  proximate  cause.  We  have  no  means  of  intelligently 
deciding  this  question,  nor  is  it  our  province  to  do  so. 
It  was  peculiarly  for  the  jury ;  and  their  verdict  ends 
the  matter,  unless  the  court  below  committed  some  error 
in  submitting  it.  Temme  v.  Schmidt,  210  Pa.  507; 
Hoele  V.  Allegheny  Heating  Co.,  5  Pa.  Superior  Ot.  21; 
Bistline  v.  Ney,  13  L.  R.  A.  new  series  1158,  1162,  n., 
where.like  statutes  of  a  ntimber  of  our  states  are  consid- 
ered, 'in  Taylor  v.  Wright,  126  Pa.  617,  it  is  held  in  a 
per  curiam  opinion  "If  Pardon  Wright,  whose  death  gave 
rae  to  the  present  controversy,  was  a  man  of  known  in- 
VOL.  LXI— 11 


Digitized  by 


Google 


162  BIER  V.  MYERS,  Appellant. 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
temperate  habits,  and  the  defendant  below,  with  others, 
furnished  him  liquor  while  intoxicated,  and  with  knowl- 
edge of  his  habits,  I  do  not  see  why  they  are  not  all  re- 
sponsible for  the  accident  which  resulted  therefrom.  In 
such  a  case,  it  would  be  impossible  for  a  jury  to  say 
which  particular  glass  of  liquor  was  the  proximate  cause 
of  his  death.    Each  glass  did  its  share  of  the  work." 

In  Davies  v.  McKnight,  146  Pa.  610,  a  verdict  was  sus- 
tained on  appeal,  where  the  deceased  was  unlawfully 
furnished  liquor,  and  the  testimony  tended  to  show  that 
in  consequence  of  the  resultant  intoxication,  he  fell  into 
a  gutter  of  water,  became  chilled  and  after  several  days 
died  of  pneumonia.  The  court  saying,  "the  liquor  was 
undoubtedly  the  proximate  cause  of  his  falling  in  the 
gutter  and  the  consequent  exposure,  and  it  was  for  the 
jury  to  find  whether  the  attack  of  pneumonia  was  the 
result  of  the  exposure;  in  other  words,  a  continuous 
causation  from  the  furnishing  of  the  liquor.  The  jury 
may  or  may  not  have  made  a  mistake.  We  have  no 
means  of  intelligently  deciding  this  question,  nor  is  it 
our  province  to  do  so.    It  was  peculiarly  for  the  jury." 

The  controlling  facts  in  Bradford  v.  Boley,  167  Pa.  506, 
make  it  authoritative  only  under  the  evidence  therein 
set  out;  that  is,  that  the  Act  of  1854  will  not  sustain  an 
action  by  a  wife  against  a  saloonkeeper  for  loss  occa- 
sioned by  the  imprisonment  of  her  husband  for  voluntary 
manslaughter,  committed  while  the  husband  was  under 
the  influence  of  liquor  furnished  by  the  saloonkeeper. 
Bradford  was  arrested,  indicted  and  tried  for  murder, 
convicted  of  voluntary  manslaughter,  and  sentenced  to 
imprisonment  for  twelve  years.  The  Supreme  Court 
saying :  "It  is  a  strained  and  unjustifiable  construction 
of  the  act  which  allows  a  wife  in  the  lifetime  of  her 
husband  to  maintain  a  suit  for  an  injury  to  his  person 
which  diminishes  his  capacity  for  labor." 

In  Roach  v.  Kelly,  194  Pa.  24,  the  facts  upon  which 
that  decision  hinges  are  so  clearly  different  from  the 
ones  in  this  case  that  it  has  no  weight  here, — the  court 
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Stating  "but  that  he  should  quarrel  with  Pratt,  proceed 
deliberately  through  a  tunnel  to  a  private  lot  on  the  op- 
posite side  of  a  railway,  leisurely  cast  oflf  his  clothing, 
fight  with  Pratt  and  beat  him,  then  engage  with  Atkin- 
son, then  in  terror  of  the  law  which  he  had  violated,  flee 
from  the  officers,  slip  down  the  steep  bank  he  was  striv- 
ing to  climb,  fall  into  an  open  sewer  negligently  un- 
guarded on  a  private  lot,  and  thus  break  his  neck,  surely 
this  was  neither  the  natural  nor  probable  consequence 
of  giving  him  drink." 

In  Pink  v.  Garman,  40  Pa.  95,  Judge  Woodward  said : 
"Not  only  public  policy,  but  statute  law  forbids  that  in- 
toxicating drinks  be  furnished  to  him  who  is  visibly  in- 
toxicated, or  who  is  of  known  intemperate  habits.  There 
is  no  excuse  for  ignorance  or  mistake  when  the  law  is 
so  plainly  written.  If  men  disregard  it  they  must  accept 
the  consequences.  Judicial  tribunals  do  not  make  the 
law,  they  have  no  power  to  lessen  its  exactions,  and  look- 
ing to  the  humane  purposes  of  the  legislation,  they  have 
no  disposition  to  thwart  it  by  glosses  and  refinements." 
After  a  half  century  of  legislation  and  judicial  decisions, 
the  law  on  the  subject  has  not  been  changed. 

The  facts  presented  by  this  record  are  easily  within 
the  act.  Bier  was  a  man  of  notorious  intemperate  hab- 
its, and  well-known  to  be  such  by  Myers,  in  whose  hotel 
he  had  frequently  been  drunk  and  taken  away  in  such 
condition  by  his  wife  and  child.  He  arrived  there  in 
a  staggering,  drunk  state,  and  the  testimony  would 
warrant  the  jury  in  finding  that  during  his  stay  in  the 
barroom  he  had  a  number  of  drinks  before  he  left  at 
10:30  p.  m.  in  a  practically  helpless  condition,  which 
was  materially  produced  by  the  sales  then  and  there 
made,  so  that  under  all  the  decisions  it  was  for  the  jury 
to  say  whether  his  death,  which  occurred  soon  after,  was 
or  was  not  a  result  to  be  reasonably  expected  from  such 
disregard  of  the  law.  What  was  the  proximate  cause  of 
his  death  was  for  the  jury,  and  it  has  been  decided 
against  the  defendant  by  abundant  evidence.    Under 
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such  facts  it  was  surely  not  required  of  the  plaintiff, 
that  she  should  show  that  her  husband  would  not  have 
met  his  death  as  he  did,  had  the  defendant  not  sold  him 
the  liquor. 

The  appeal  from  the  county  court  was  rightly  refused 
by  the  Court  of  Common  Pleas,  and  its  order  is  affirmed. 


Helmbold  v.  Independent  Order  of  Puritans,  Ap- 
pellant. 

Insurance — Life  insurance — Attaching  by-laws  to  policy — In- 
sanity—Act of  May  11, 1881,  P.  L.  20. 

Where  a  beneficial  association  issues  a  straight  policy  of  life  in- 
surance it  cannot  set  up  as  a  defense  to  the  payment  of  the  policy, 
the  fact  the  insured  was  insane  at  the  time  the  policy  was  taken 
out,  and  that  the  by-laws  of  the  association  required  that  a  member 
be  sound  in  mind  and  body,  if  it  appears  that  the  by-laws  were  not 
attached  to  the  policy  as  required  by  the  Act  of  May  11, 1881,  P.  L. 
20. 

In  such  a  case  the  association  after  having  paid  an  annuity  to 
the  widow  of  the  insured  for  four  years,  cannot  allege  as  a  ground 
for  stopping  further  payments  that  the  mental  condition  of  the 
insured  had  not  been  disclosed  to  the  company,  if  it  appears  that 
at  the  time  the  policy  was  issued  there  was  no  request  for  repre- 
sentation, declarations,  warranties  or  medical  examination  on  the 
part  of  the  insurer,  and  this  is  especially  so,  if  it  appears  that  the 
proofs  of  death  showed  that  the  insured  had  died  of  paresis  in  an 
insane  asylum  only  a  few  months  after  the  policy  was  issued. 

Argued  April  15,  1915.  Appeal,  No.  91,  April  T., 
1915,  by  defendant  from  judgment  of  C.  P.  Allegheny 
Co.,  Aug.  T.,  1910,  No.  196,  on  verdict  for  plaintiflf  in 
case  of  Cora  V.  Helmbold  v.  Independent  Order  of  Puri- 
tans. Before  Rice,  P.  J.,  Oblady,  Head,  Henderson, 
and  Trexlbr,  JJ.     Aflfirmed. 

Assumpsit  on  a  policy  of  life  insurance.  Before 
Brown,  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  court  gave  binding  instructions  for 
plaintiff; 

Verdict  and  judgment  for  plaintiff  for  f  1,059.03.  De- 
fendant appealed. 

Error  assigned,  amongst  others,  was  in  refusing  bind- 
ing instructions  for  defendant. 

J.  Rodgers  McCrcery,  for  appellant. 

H.  B.  Wassell,  of  Ache  d  Wassell,  for  appellee. 

OwNiON  BY  Tbexleb,  J.,  October  11, 1915 : 
The  defendant  issued  an  insurance  policy  dated  May 
6,  1903,  on  the  life  of  Charles  D.  Helmbold,  in  which 
policy  Cora  V.  Helmbold  was  the  beneficiary.  The  in- 
sured died  September  13,  1903,  and  in  the  proofs  of 
death,  filed  September  30,  1903,  it  was  stated  that  the 
cause  of  his  death  was  paresis,  the  duration  of  his  illness 
eight  months,  and  the  place  of  treatment  the  Columbus 
State  Hospital.  The  proofs  of  death  were  accepted  by 
the  company  and  the  beneficiary  received  |40.00  per 
month  as  prescribed  by  the  policy  until  October,  1908, 
a  period  of  four  years,  when  the  payments  were  stopped 
by  the  company.  Upon  her  bringing  her  action,  the  de- 
fendant* claimed  that  it  was  not  liable  under  the  policy 
because  at  the  time  the  policy  was  issued  the  insured 
was  insane;  that  this  fact,  not  being  disclosed  to  the 
company,  was  a  fraud  upon  it  and  that  therefore  the 
company  was  liable  to  pay  nothing  under  the  policy; 
that  the  insured  not  being  in  possession  of  his  faculties 
could  make  no  valid  contract  of  insurance. 

It  will  be  noticed  that  the  contract  between  the  par- 
ties was  an  insurance  policy.  We  know  of  no  rule  of 
law  which  forbids  an  insurance  company  issuing  a  policy 
upon  the  life  of  one  who  is  insane.    As  long  as  some 
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one  is  willing  to  pay  the  premium  and  the  company  is 
willing  to  receive  it  and  to  issue  the  policy,  the  contract 
is  legal  provided  the  party  paying  the  premiums  has  an 
insurable  interest  in  the  life  of  the  insured.  The  de- 
fendant, however,  contends  that  the  Independent  Order 
of  Puritans  requires  a  member  to  be  sound  in  mind  and 
body.  As  the  policy,  as  stated  before,  is  purely  and 
simply  a  contract  of  insurance  and,  as  the  defendjant 
does  not  deny  it  issued  the  insurance  policy  under  the 
laws  of  the  State  of  Pennsylvania,  it  therefore  comes 
under  the  provisions  of  the  Act  of  May  11,  1881,  P.  L. 
20,  which  requires  that  all  life  and  fire  insurance  policies 
issued  containing  reference  to  the  by-laws,  as  forming 
part  of  the  policy,  shall  have  a  correct  copy  thereof  at- 
tached and  if  not  so  attached  they  shall  not  be  received 
in  evidence  nor  considered  as  part  of  the  contract  The 
provisions  of  the  act  were  applicable  to  a  certificate  such 
as  appears  in  the  case  at  bar.  That  was  decided  in 
Marcus  v.  Heralds  of  Liberty,  241  Pa.  429.  The  defend- 
ant being  precluded  from  proving  the  contents  of  the  by- 
laws of  the  society  is  left  without  a  defense.  Under  the 
contract  of  insurance  which  we  have  before  us,  it  was 
obligated  to  pay  a  certain  stipulated  sum  every  month, 
and  there  is  nothing  appearing  in  the  case  to  excuse  the 
performance  of  its  written  contract. 

At  the  time  the  policy  was  issued  there  was  no  request 
for  representations,  declarations,  warranties  or  medical 
examination  on  the  part  of  the  insurer.     If  any  fraud 
there  was,  it  must  have  consisted  in  the  fact  that  the 
mental  condition  of  the  insured  was  not  disclosed  to  the 
company  but  if  this  were  so  when  the  proofs  of  death 
were  filed  showing  that  the  insured  had  died  of  paresis 
in  an  insane  asylum,  certainly  it  was  incumbent  upon 
the  company,  if  it  had  any  defense  to  raise,  to  raise  it 
then.    Instead,  proofs  of  loss  were  accepted  by  the  com- 
pany and  after  the  lapse  of  four  years,  after  time  has 
dimmed  the  recollection  of  the  witnesses  and  has  made 
the  proof  difficult  for  the  plaintiff,  it  would  not  be  fair. 
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in  good  conscience  or  in  law,  at  this  late  date,  to  allow 
the  defendant  to  raise  the  question  of  fraud  in  the  pro- 
curing of  the  policy. 

In  every  view  of  the  case,  we  think  the  lower  court 
was  right  in  directing  a  verdict  for  the  plaintiff. 

Judgment  affirmed. 


Weaver  v.  Meadville  Lumber  Manufacturing  Com- 
pany, Appellant. 

Tax  sale — Seated  and  unseated  land — Invalid  sale — Demand  for 
payment — Act  of  June  S^  1886^  P.  L,  71. 

Where  in  1900  land  was  properly  assessed  as  seated  land,  but 
improperly  returned  as  unseated  land,  placed  on  the  unseated  land 
tax  return  with  a  return  that  there  was  not  sufficient  personal  prop- 
erty upon  the  premises  wherewith  to  pay  the  tax,  but  nothing  of 
record  to  show  that  a  demand  had  been  made  on  the  owner  to  pay 
which  was  refused,  and  the  land  was  subsequently  sold  as  unseated 
land,  and  the  treasurer's  deed  so  recited  it,  the  sale  was  an  invalid 
one. 

Under  the  Act  of  June  3, 1886,  P.  L.  71,  it  is  absolutely  necessary 
to  a  valid  tax  sale  and  the  divesting  of  the  owner's  title,  that  it 
must  appear  from  the  record  that  there  was  no  personal  property  on 
the  premises  wherewith  to  pay  the  tax,  and  that  a  demand  had  been 
made  on  the  owner  to  pay  which  was  refused,  and  it  is  also  neces- 
sary that  if  the  property  was  assessed  as  seated,  it  must  be  sold  as 
such. 

Argued  April  19,  1915.  Appeal,  No.  137,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Payette  Co., 
Sept.  T.,  1912,  No.  406,  on  verdict  for  plaintiff  in  case 
of  Abraham  0.  Weaver  v.  Meadville  Lumber  Manufac- 
turing Company.  Before  Rice,  P.  J.,  Orlady,  Head, 
Hendebson,  Kephart  and  Trexler,  JJ.    Reversed. 

Trespass  to  recover  damages  for  cutting  and  removing 
timber.    Before  Van  Swearingen,  J. 

Prom  the  record  it  appeared  that  the  plaintiff  claimed 
title  by  virtue  of  a  tax  sale  in  1902.    The  defendant  con- 
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tended  that  this  sale  was  inTalid  as  the  land  had  been  as- 
sessed as  seated,  but  sold  as  unseated. 

The  defendant  presented  the  following  point : 

1.  The  land  from  which  the  timber  was  alleged  to  have 
been  cut  and  removed  was  regularly  assessed  in  the  com- 
missioner's office  of  Payette  County  as  shown  by  the 
records  therein  as  "seated"  for  the  year  1900.  The 
plaintiff's  title  is  derived  through  a  treasurer's  sale  for 
tax  on  said  land  for  the  year  1900  as  "unseated."  The 
land  on  the  seated  list  was  identically  the  same  and  in 
the  name  of  the  same  owner  as  that  sold  as  unseated.  I 
instruct  you  that  since  the  land  in  question  was  on  the 
seated  list,  it  was  exempt  from  sale  as  unseated  land  and 
since  it  was  sold  as  unseated,  the  sale  was  void  and 
passed  no  title  to  the  purchaser,  and  your  verdict  must 
be  for  the  defendant. 

Answer:  Refused.     (3) 

The  court  refused  binding  instructions  for  defendant 

(1) 
Verdict  and  judgment  for  plaintiff  for  f 722.56  single 

damages. 

Errors  assigned  were  (1,  3)  above  instructions  quot- 
ing them. 

S.  J.  Morrow,  of  Reppert,  Sturgis  d  Morrow,  with  him 
B.  B.  Pickett,  for  appellant. — ^Land  assessed  as  seated 
can  not  be  sold  by  the  treasurer  as  unseated :  Pittsburgh 
Hunting  Club  v.  Snyder,  51  Pa.  Superior  Ct  174 ;  Long 
V.  Phillips,  241  Pa.  246. 

The  land  was  illegally  returned  by  the  tax  collector  as 
unseated,  and  this  without  any  prior  demand  by  him  on 
the  owner  for  payment  of  the  taxes:  Morris  v,  Del., 
Lackawanna  &  Western  R.  R.  Co.,  218  Pa.  88;  Smith  & 
Warren  v.  Meadow  Brook  Brewing  Co.,  3  Lack.  Jur.  145. 

H.  L.  Robinson,  of  Robinson  d  McKean,  with  him 
Chas.  C.  Oreer  and  Johnson  d  Rush,  for  appellee. — 
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Whether  actually  seated  or  unseated,  if  assessed  as 
seated,  and  the  subsequent  requirements  in  regard  to 
seated  lands  complied  with,  the  sale  would  be  valid: 
Pittsburgh  Hunting  Club  v.  Snyder,  51  Pa.  Superior  Ct. 
174. 

Conceding  the  land  to  have  been  assessed  as  seated,  the 
steps  leading  up  to  the  sale  were  sufficient  under  the  law 
to  make  the  sale  valid  and  the  title  good  as  a  sale  of 
seated  land :  Simpson  v.  Meyers,  197  Pa.  522. 

If  the  burden  of  the  proof  rests  upon  the  person  deny- 
ing the  validity  of  the  tax  title  to  show  that  there  was 
sufficient  personal  property  from  which-  to  make  the 
taxes,  the  same  burden  rests  upon  him  to  show  lack  of 
demand  upon  the  owner. 

Opinion  by  Trbxlbr,  J.,  October  11, 1915 : 
As  shown  by  the  assessment  rolls  in  the  office  of  the 
county  commissioners  for  the  year  1900,  the  land  of  the 
defendant  was  assessed  as  seated  land.  It  was  improp- 
erly returned  as  unseated  land,  placed  on  the  unseated 
land  tax  return  and  sold  as  unseated  land,  the  treasurer's 
deed  reciting  that  it  was  unseated.  We  cannot  agree 
with  the  learned  trial  judge,  that  there  was  merely  a 
clerical  mistake  made  by  the  collector.  The  mistake, 
if  one  there  was,  was  consistently  followed  throughout, 
and  the  land  although  assessed  as  seated  was  treated  as 
unseated.  In  Hathaway  v.  Elsbree,  54  Pa.  498,  it  was 
held  that  where  land  was  placed  upon  the  seated  list  by 
the  owner  and  was  sold  for  taxes  as  seated  after  it  had 
become  unseated  that  the  sale  was  void.  Under  the  Act 
of  April  29, 1844,  P.  L.  486,  where  the  sale  of  seated  land 
was  held  as  seated,  it  passed  title  only  where  the  land 
in  fact  was  seated. 

The  Act  of  June  3,  1885,  P.  L.  71,  provides  that  all 
sales  of  seated  or  unseated  lands  shall  be  valid  irre- 
Bpective  of  the  fact  whether  such  lands  were  seated  or 
unseated  at  the  time  of  the  assessment  with  the  proviso 
that  it  shall  not  validate  or  authorize  the  sale  of  any 
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land  which  was  in  fact  seated  at  the  time  of  the  assess- 
ment of  taxes  thereon  in  any  case  where  there  was  suflS- 
cient  personal  property  on  the  premises  to  pay  the  taxes 
assessed  thereon.    As  was  pointed  out  by  Judge  Head, 
in  Pittsburgh  Hunting  Club  v.  Snyder,  51  Pa.  Superior 
Ct.  174,  this  act  did  not  abolish  the  distinction  between 
seated  and  unseated  lands,  but  merely  provided  that  the 
fact  whether  lands  were  seated  or  not  at  the  time  of  the 
assessment,  should  not  invalidate  the  assessment,  in 
other  words,  when  a  sale  followed  the  assessment  it  was 
valid  whether  the  assessor  had  correctly  named  the  land 
or  not,  with  tlie  one  exception,  set  forth  in  the  act.    As 
was  said  in  that  opinion,  it  was  not  the  intention  that 
a  tract  could  be  shifted  from  one  class  to  the  other. 
When  the  land  of  the  defendant  was  assessed  as  seated 
land,  it  was  stamped  with  the  quality  of  seated  land. 
There  had  to  be  certain  preliminary  facts  appearing  be- 
fore the  land  could  be  sold.    First,  that  there  was  no  per- 
sonal property  on  the  premises,  and,  second,  that  there 
was  demand  on  the  owner  to  pay  which  was  refused. 
As  was  stated  by  Justice  Mitchell  in  Kean  v.  Kin- 
near,  171  Pa.  639,  it  is  only  a  failure  to  collect  by  either 
of  the  first  two  methods  that  resort  can  be  had  to  the 
third  and  the  land  be  legally  sold  or  returned  to  be  sold. 
It  is  absolutely  necessary  to  a  valid  tax  sale  and  the 
divesting  of  the  owner's  title  that  these  statutory  re- 
quirements be  made  to  appear :  Simpson  v.  Meyers,  197 
Pa.  522.     It  is  therefore  a  statutory  prerequisite  to  the 
validity  of  a  tax  sale  of  seated  lands  that  there  be  a  prior 
demand  by  the  collector  for  the  payment  of  taxes :  Nor- 
ris  V.  Delaware,  Etc.,  R.  R.  Co.,  218  Pa.  88  (99).    In  the 
words  of  Justice  Mbstrezat  in  Long  v.  Phillips,  241  Pa. 
246,  "as  recent  as  1885  the  legislature  indicated  its  pur- 
pose to  preserve  the  former  distinction  between  the  pro- 
cedure for  the  collection  of  taxes  on  seated  and  unseated 
lands  in  the  passage  of  the  Act  of  June  25  of  that  year. 
There  is  a  distinct  recognition  by  the  legislative  depart- 
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ment  of  the  government  of  the  intention  to  continue  the 
two  separate  systems  for  the  collection  of  taxes.'' 

We  have  in  the  present  case  a  return  by  the  collector 
that  there  was  not  suflficient  personal  property  upon 
the  premises  wherewith  to  pay  the  tax,  but  this  return 
accompanies  a  return  of  taxes  upon  unseated  lands. 
The  records  of  the  commissioner's  oflfice  as  stated  be- 
fore up  to  the  time  of  sale  and  delivery  of  the  deed  treats 
the  land  as  unseated.  It  is  going  rather  far  to  contend 
that  notwithstanding  this  designation  as  unseated  land 
being  used  throughout  these  proceedings,  the  presump- 
tion is  that  demand  had  been  made  of  the  owner  of  the 
land,  for  the  taxes  and  payment  refused  as  is  provided 
in  case  of  seated  lands.  We  need  not  repeat  what  has 
been  said  by  Brother  Head  in  the  case  of  Pittsburgh 
Hunting  Club  v.  Snyder,  supra,  but  we  call  attention  to 
the  fact  that  in  that  case  the  land  as  shown  by  the 
records  of  Huntingdon  County  was  "seated"  for  the  year 
of  1900  and  that  defendant's  title  was  derived  from  a 
treasurer's  sale  for  the  tax  for  the  year  1900  as  "un- 
seated." The  lower  court  held  at  the  trial  that  the  land 
in  question  being  seated  land  was  exempt  from  sale  as 
miseated  land  and  being  sold  as  unseated,  the  sale  was 
void  and  passed  no  title  to  the  purchaser. 

We  think  that  the  intent  of  all  the  legislation  upon 
the  subject  prior  to  the  time  when  this  matter  arose  was 
to  the  eflfect  if  land  was  assessed  in  either  one  or  the 
other  of  the  classes,  seated  or  unseated,  the  statutory 
provision  in  regard  to  the  class  wherein  it  was  placed 
should  be  consistently  followed  and  that  as  was  said  be- 
fore there  could  be  no  passage  from  one  class  to  the  other 
or  shifting  from  one  class  to  the  other  during  the  pro- 
ceedings looking  to  its  sale.  When  the  assessor  has  by 
virtue  of  his  office  stamped  the  land  as  seated  or  un- 
seated, that  fixes  the  method  to  be  employed  thereafter 
in  the  collection  of  taxes  against  it.  The  judgment  is 
reversed  and  is  now  entered  in  favor  of  the  defendant. 
Appellant  for  costs. 
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Dougal  V.  Woods,  Appellant. 

Evidence — Witness — Party  dead — Ejectment — General  warranty 
deed^Act  of  May  2S,  1887,  Clause  e.  Section  6,  P.  L,  158. 

In  an  action  of  ejectment  where  the  plaintiff  claims  under  a  gen- 
eral warranty  deed  duly  recorded,  and  the  defendant  claims  under 
an  undated,  unrecorded  agreement  between  himself  and  the  plain- 
tiff's grantor  under  which  agreement  he  had  obtained  possession  of 
the  premises  in  dispute,  the  defendant  is  an  incompetent  witness 
under  clause  e.  Section  6,  of  the  Act  of  May  23, 1887,  P.  L.  158,  to 
testify  as  to  facts  occurring  during  the  grantor's  lifetime,  inas- 
much as  the  estate  of  the  deceased  grantor  would  under  the  general 
warranty  be  affected  by  the  defendant's  adverse  testimony. 

Argued  April  19,  1915.  Appeal,  No.  153,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Greene  Co., 
March  T.,  1912,  No.  164,  on  verdict  for  plaintiff  in  case 
of  Vaidnia  Dougal  and  D.  W.  Dougal,  her  husband,  v. 
George  W.  Woods.  Before  Rice,  P.  J.,  Orlady,  Head, 
Henderson,  Kephart  and  Trexler,  JJ.    Affirmed. 

Ejectment  for  land  in  Franklin  Township.  Before 
Inghram,  p.  J. 

At  the  trial  it  appeared  that  plaintiffs  claimed  title 
under  a  general  warranty  deed  duly  recorded  from 
Thomas  E.  Dougal.  The  defendant  was  in  possession 
under  an  undated,  unrecorded  agreement  made  between 
himself  and  Thomas  E.  Dougal  in  the  latter's  lifetime. 

When  the  defendant,  George  W.  Woods,  was  on  the 
stand  objection  was  made  to  his  competency.  There- 
upon his  counsel  made  the  following  statement:  "In 
view  of  the  evidence  already  in  and  to  support  our  theory 
we  believe  this  witness  is  competent  to  testify  to  any 
matters  concerning  the  payments  on  this  property,  in 
pursuance  of  this  arrangement  between  Thomas  E. 
Dougal  and  Wilbur  Dougal,  party  of  this  suit. 

''If  the  court  is  of  the  opinion  that  this  witness  is  com- 
petent to  prove  anything  other  than  the  declarations  of 
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Thomas  E.  Dougal,  we  will  not  oflfer  him  for  that  pur- 
pose ;  we  offer  him  for  the  purpose  of  showing  his  pay- 
ments under  our  theory.  He  has  occupied  this  property 
in  absolute  good  faith  that  he  was  the  owner  of  it^  and 
that  he  put  valuable  improvements  upon  it^  and  that  it 
was  not  only  treated  by  him,  but  by  Thomas  E.  Dougal 
and  Wilbur  Dougal,  party  plaintiff  here,  as  being  the 
owner  of  this  property,  from  the  time  he  first  moved  into 
the  property  in  1903  until  after  the  death  of  Thomas  E. 
Dougal.  This  to  support  our  theory  that  it  is  a  fraudu- 
lent scheme  on  the  part  of  the  plaintiffs  here  to  extract 
from  this  defendant  the  land  in  question. 

"Objection :  We  object  to  the  testimony  of  the  witness 
in  so  far  as  it  relates  to  matters  happening  prior  to  the 
death  of  Thomas  E.  Dougal. 

"(By  the  Court.)  We  regard  the  witness  &s  an  in- 
competent witness.  The  testimony  might  be  competent 
enough  if  proved  by  a  competent  witness.  Mr.  Woods 
being  a  party  to  the  suit  and  Thomas  B.  Dougal  being 
dead,  we  think  he  is  not  competent  to  testify  to  anything 
occurring  in  lifetime  of  Thomas  E.  Dougal. 

"Ruling:  The  objection  is  sustained  and  exceptions 
sealed  for  the  defendant."     (1) 

Verdict  and  judgment  for  plaintiffs.  Defendant  ap- 
pealed. 

Error  assigned^  among  others,  was  (1)  rulings  on  evi- 
dence quoting  the  bill  of  exceptions. 

T.  H.  Wilkinson f  with  him  Carl  J.  Crawford,  for  ap- 
pellant.— Thomas  E.  Dougal's  representatives  were  not 
parties  to  the  suit  and  his  estate  was  not  effected  by  the 
evidence :  Davis  v.  Hawkins,  163  Pa.  228 ;  Vanhorne  v. 
Clark,  126  Pa.  411;  Patterson  v.  Cobb,  212  Pa.  572; 
Kyi)er  v.  Sheaffer,  42  Pa.  Superior  Ot.  277 ;  Weaver  v. 
Roth,  105  Pa.  408. 

Challen  W.  Watfchoff,  with  him  Roy  J.  Waychoff,  for 
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appellees. — The  interest  of  the  defendant,  George  W. 
Woods,  in  this  case  was  adverse  to  the  right  of  Thomas 
E.  Dougal,  inasmuch  as  the  estate  of  the  said  Thomas  E. 
Dougal  was  liable  under  the  covenant  of  general  war- 
ranty in  said  deed,  if  the  plaintiffs  title  should  fail: 
Rudolph  V.  Rudolph,  17  Pa.  Superior  Ct.  558. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
This  action  of  ejectment  resulted  in  a  verdict  for  the 
plaintiff,  which  the  court  refused  to  disturb  by  granting 
a  new  trial.  Both  parties  claim  title  under  Thomas  E. 
Dougal,  who  died  in  1910,  this  action  being  brought 
February  12,  1912.  The  plaintiffs'  claim  under  a  deed 
dated  August  6,  1901,  and  duly  recorded,  from  Moore 
and  wife  and  Thomas  E.  Dougal  and  wife.  The  defense 
was  an  undated,  unrecorded  agreement,  between  Thomas 
E.  Dougal  and  the  defendant,  alleged  to  have  been  made 
in  1902  or  1903,  through  which  the  defendant  obtained 
possession  of  the  premises  in  dispute.  On  the  trial  cer- 
tain testimony  offered  by  the  defendant,  Gteo.  E.  Woods, 
was  excluded  for  the  reason  that  he  was  a  party  to  the 
action,  and  his  alleged  grantor  being  dead,  under  clause 
E,  Section  5,  of  the  Witness  Act  of  1887,  he  was  in- 
competent. There  was  a  subsisting  obligation  on  the 
estate  of  Thomas  E.  Dougal,  under  the  general  war- 
ranty in  his  deed  to  David  Wilbur  Dougal,  and  the  testi- 
mony offered  would  be  adverse  to  the  right  of  such  es- 
tate. The  interest  of  Thomas  E.  Dougal  in  the  land 
had  passed  by  proper  conveyance  to  the  plaintiff,  and 
the  testimony  of  the  defendant  was  clearly  within  the 
class  which  is  prohibited  by  the  Act  of  1887,  as  that  of  a 
surviving  party  to  the  thing  in  contract.  The  testimony 
offered  was  competent,  but  the  witness  through  whom  it 
was  offered  was  incompetent,  and  it  was  rightly  ex- 
cluded. 

The  case  was  carefully  tried,  and  fairly  submitted  to 
the  jury  with  reference  to  the  agreements  between 
Thomas  E.  Dougal  and  the  defendant,  the  character  of 
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his  possession,  and  the  repairs  or  improvements  made 
by  him.  The  fugitive  conversations  on  which  the  de- 
fendant relied  were  very  far  from  convincing,  and  we  do 
not  feel  that  the  after  discovered  evidence  was  of  such 
a  degree  as  to  have  justified  the  court  in  granting  a  new 
trial.  We  do  not  find  any  reversible  error  in  the  record, 
and  the  judgment  is  affirmed. 


CJommonwealth,  ex  rel.,  v.  Tradesmen's  Trust 
Company. 

Argued  March  10,  1915.  Appeal,  No.  16,  March  T., 
1915,  by  Charles  E,  Kachline,  from  order  of  C.  P.  Dau- 
phin Co.  Commonwealth  Docket,  No.  219,  dismissing  ex- 
ception to  auditors'  report  in  case  of  Com.,  ex  rel.,  John 
C.  Bell,  Attorney  General,  v.  Tradesmen's  Trust  Co. 
Before  Rice,  P.  J.,  Orlady,  Head,  Hbndbeson,  Kef- 
hart  and  Trexler,  JJ.    Affirmed. 

Opinion  by  Head,  J.,  October  11,  1915 : 
This  appeal  was  argued  with  that  of  William  Bryant, 
in  which  we  have  just  entered  an  order  affirming  the  de- 
cree entered  by  the  learned  court  below.  For  the  rea- 
sons there  stated  we  reach  the  same  judgment  in  the 
present  appeal. 
Decree  affirmed. 


Sewickley  Township,  Appellant,  v.  McKelvey 
(No.l). 

Public  officers — Township  supervisors — Minutes  and  hooks — 
Right  of  inspection  ly  taxpayer — Act  of  June  H,  1911,  P.  L.  9Jt2. 

An  individual  member  of  a  board  of  township  supervisors  can- 
not be  subjected  to  the  penalty  provided  by  the  Act  of  Jime  14, 
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1911,  P.  L.  942,  for  a  violation  of  the  provisions  of  the  act  whidi 
directs  that  the  minutes  and  books  of  the  board  ^^shall  be  open  for 
the  insi>ection  of  any  taxpayer  at  all  reasonable  times"  where  it  is 
not  made  to  appear  that  the  books  were  in  the  special  custody  or  con- 
trol of  the  defendant,  or  that  they  were  not  actually  open  for  in- 
spection, or  that  the  defendant  cooperated  with  any  other  mem- 
ber of  the  board  in  withholding  the  books  from  the  taxpayers' 
scrutiny. 

It  would  be  a  harsh  and  unwarranted  construction  of  the  words 
of  the  statute  to  hold  that  in  the  proceedings  of  the  board  at  its 
meetings,  the  omission  or  refusal  of  a  minority  member  to  concur 
in  the  action  of  the  majority  in  an  effort  to  perform  the  duties 
prescribed  by  the  statute,  subjected  him  to  the  penalties  which  the 
law  applies  to  appropriate  cases. 

Argued  April  20,  1915.  Appeal,  No.  128,  April  T., 
1915,  by  plaintiflF,  from  judgment  of  C.  P.  Westmoreland 
Co.,  Nov.  T.,  1913,  No.  422,  sustaining  demurrer  to  state- 
ment of  claim  in  case  of  Sewickley  Township  v.  William 
McKelvey.  Before  Rice,  P.  J.,  Oblady,  Head,  Hender- 
son, Kephart  and  Trexlbr,  JJ.    Affirmed. 

Appeal  from  judgment  of  justice  of  the  peace. 

Demurrer  to  statement  of  claim. 

The  statement  of  claim  was  as  follows : 

First :  That  C.  H.  Bolton  is  a  citizen  and  taxpayer  of 
the  Township  of  Sewickley,  Westmoreland  County,  Pa. 

Second :  That  William  McKelvey  was  duly  elected  one 
of  the  supervisors  of  said  township  and  that  he  had  taken 
upon  himself  the  duties  of  said  office  and  acted  as  such 
during  the  year  1913. 

Third :  That  the  said  C.  H.  Bolton  requested  and  de- 
manded of  said  William  McKelvey,  supervisor,  that 
he  be  given  an  opportunity  to  inspect  the  books  and  min- 
utes of  the  proceedings  of  the  board  of  supervisors  of 
Sewickley  Township  and  that  such  demand  was  made  re- 
peatedly at  reasonable  times  during  the  months  of  Au- 
gust and  September,  1913,  but  that  the  said  William  Mc- 
Kelvey has  wholly  failed,  neglected  and  refused  to  per- 
mit the  said  C.  H.  Bolton  to  inspect  the  minutes  of  the 
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Fourth:  That  the  said  William  McKelvey  has  not  al- 
lowed or  permitted  the  said  minutes  of  the  proceedings 
of  the  said  supervisors  or  the  books  kept  by  them  to  be 
and  remain  open  for  the  inspection  of  the  said  C.  H.  Bol- 
ton and  other  taxpayers  of  said  township  at  reason- 
able times,  but  on  the  contrary  the  said  William  Mc- 
Kelvey, supervisor,  failed,  neglected  and  refused  to  per- 
mit the  said  C.  H.  Bolton  to  inspect  the  said  minutes  and 
the  books  kept  by  the  said  supervisors. 

Fifth :  That  by  reason  of  said  neglect  and  refusal  the 
said  William  McKelvey  has  violated  the  provisions  of 
Sections  11  and  13  of  the  Act  of  Assembly  of  the  Com- 
mcmwealth  of  Pennsylvania,  approved  June  14, 1911,  P. 
L.  942-948,  and  has  by  reason  thereof  forfeited  and 
should  pay  a  fine  of  fifty  (|50.00)  dollars  to  the  town- 
ship treasurer  for  the  use  of  the  road  fund  of  said  Town- 
ship of  Sewickley.   Wherefore  this  suit  is  brought. 

Error  assigned  was  judgment  sustaining  the  demurrer. 

John  E.  Kunkle,  with  him  J.  Harry  Pershing  and 
Christ.  C.  Walthour,  for  appellant. — Where  more  than 
one  join  in  the  commission  of  an  offense,  all,  or  any  num- 
ber of  them,  may  be  indicted  jointly  for  it,  or,  since  each 
is  severally  amenable  to  justice  for  the  consequence,  each 
of  them  may  be  indicted  separately :  Com.  v.  Casey,  14 
Pa.  C.  C.  R.  389;  Com.  v.  Demain,  3  Clark  (Pa.)  487; 
Heine  v.  Com.,  91  Pa.  145 ;  Wiest  v.  Electric  Traction 
Co.,  200  Pa.  148;  Howard  v.  Union  Traction  Co.,  195  Pa. 
391;  Dennison  v.  Somerset,  Etc.,  R.  R.  Co.,  21  Pa.  Su- 
perior Ct.  248. 

Adam  M.  Wyant,  of  Rabbins  d  Wyant,  for  appellee, 
cited:  Monnier  v.  Godbold,  L.  R.  A.  468,  vol.  5,  New 
Series. 

Vol.  lxi — 12 
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Opinion  by  Henderson^  J.,  October  11, 1915: 
The  nth  Section  of  the  Act  of  June  14, 1911,  P.  L.  942 
contains  the  following  regulations:    **The  Board  of 
Township  Supervisors  shall  keep  minutes  of  their  pro- 
ceedings and  such  books  as  they  may  find  necessary  in 
the  performance  of  their  duties;  all  of  which  shall  be 
open  for  the  inspection  of  any  taxpayer  at  all  reasonable 
times  and  which  shall  be  submitted  for  the  information 
of  the  township  auditors  when  said  auditors  meet  to 
audit  the  accounts  of  the  treasurer  and  other  township 
officers;  and  shall  deliver  such  books,  papers,  and  ac- 
counts to  their  successors."    Section  13  provides  "If  any 
township  supervisor,  superintendent,  road  master  or 
contractor  employed  to  work  on  the  roads,  bridges  and 
highways  of  this  Commonwealth  shall  violate  any  of  the 
provisions  of  this  act  other  than  those  otherwise  provided 
for,  or  shall  fail  or  neglect  or  refuse  to  carry  out  the  pro- 
visions of  the  same,  he  shall,  upon  conviction  thereof,  pay 
a  fine  of  not  more  than  fifty  dollars  to  be  collected  in  the 
name  of  the  township  as  other  debts  of  like  amount  and 
paid  to  the  township  treasurer  for  the  use  of  the  road 
fund  of  said  township."    These  sections  are  part  of  the 
general  statute  providing  for  the  election  and  appoint- 
ment of  township  supervisors  in  second  class  townships, 
defining  their  powers,  duties  and  limitations,  etc.    This 
action  was  brought  at  the  instance  of  Charles  H.  Bolton, 
a  citizen  and  taxpayer  of  Sewickley  Township,  in  West- 
moreland County,  to  recover  the  penalty  of  fifty  dollars 
provided  for  in  section  13  of  the  act  because  the  defend- 
ant, one  of  the  supervisors  of  the  township  failed,  neg- 
lected and  refused  to  permit  the  said  Bolton  to  inspect 
the  minutes  and  the  books  kept  by  the  township  super- 
visors.   A  demurrer  was  filed  suggesting  various  defects 
in  the  declaration  and  this  demurrer  was  sustained  by 
the  court  below  for  the  reason  that  the  secretary  of  the 
board  and  not  the  supervisors  was  the  custodian  of  the 
township  records.    After  the  case  was  so  decided  an 
opinion  was  handed  down  by  the  Supreme  Court,  Bolton 
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V.  McKelvey,  247  Pa.  585,  which  held  that  this  view  of 
the  case  was  erroneous;  that  "the  performance  of  its 
duties  by  the  board  of  supervisors  requires  that  the  legal 
custody  of  the  books  be  in  the  board  and  subject  to  its 
control.'^  The  judgment  of  the  court  below  cannot  be 
sustained  therefore  on  the  grounds  stated  by  the  learned 
judge  of  that  court.  But  another  objection  to  the  decla- 
ration set  forth  in  the  demurrer  is  placed  on  other 
grounds  and  is  sufficient  we  think,  to  sustain  the  judg- 
ment. The  board  of  supervisors  consisted  of  three  per- 
sons. Numerous  duties  are  imposed  on  them  relating  to 
the  collection  of  township  tax,  the  supervison  of  the 
public  highways,  the  holding  of  meetings  and  keeping 
of  records,  the  filing  of  accounts,  etc.  These  duties  are 
to  be  performed  by  "the  Board  of  Township  Supervis- 
ors.^'  Section  15  of  the  act  provides  that  two  shall  con- 
stitute a  quorum  of  the  board.  Among  the  duties  re- 
ferred to  are  those  set  forth  in  section  11,  the  important 
one  of  which  for  the  purpose  of  this  case  being  that 
which  requires  the  board  of  township  "supervisors  to 
keep  minutes  of  their  proceedings  and  such  books  as 
they  may  find  necessary  in  the  performance  of  their 
duties,  all  of  which  shall  be  open  for  the  inspection  of 
any  taxpayer  at  all  reasonable  times.  The  default  set 
up  by  the  plaintiff  is  that  the  defendant  failed,  neglected 
and  refused  to  permit  said  Bolton  to  inspect  the  minutes 
or  the  books  kept  by  the  supervisors.  It  is  not  alleged 
that  the  books  were  in  the  special  custody  or  control  of 
the  defendant;  it  is  not  asserted  that  the  books  were 
not  actually  open  to  the  observation  and  inspection  of 
the  complainant  nor  that  he  was  prevented  from  mak- 
ing such  inspection.  There  is  no  averment  in  the  state- 
ment of  claim  that  the  defendant  cooperated  with  any 
other  member  of  the  board  or  that  there  was  any  con- 
cert of  action  with  either  or  both  of  the  other  members 
in  withholding  the  books  from  the  taxpayers'  scrutiny. 
There  is  no  presumption  that  the  defendant  had  indi- 
vidual control  of  the  records  and  as  the  13th  section 


Digitized  by 


Google 


180  SEWICKLEY  TWP.,  AppeUant,  v.  McKELVBY  (No.  1). 
Opinion  of  the  Court  [61  Pa.  Superior  Ct 
contains  a  penal  provision, — Com.  v.  Shields,  50  Pa. 
Superior  Ct.  194, — the  language  of  the  section  should 
ll>e  construed  according  to  the  obvious  legislative  intent 
and  not  extended  to  cover  a  case  not  clearly  warranted 
by  the  words  of  the  statute.  Assuming  that- the  defaults 
referred  to  in  the  section  include  the  refusal  of  the 
board  to  permit  an  inspection  of  the  books  we  find  noth- 
ing in  the  language  used  or  in  the  apparent  purpose  of 
the  legislature  which  requires  us  to  hold  one  member  of 
the  board  liable  for  the  neglect  or  refusal  to  perform  an 
act  which  may  have  been  performed  by  the  board,  as  a 
board.  It  would  be  a  harsh  and  we  think  an  unwar- 
ranted construction  of  the  words  of  the  statute  to  hold 
that  in  the  proceedings  of  the  board  at  its  meetings  the 
omission  or  refusal  of  a  minority  member  to  concur  in 
the  action  of  the  majority  in  an  effort  to  perform  the 
duties  prescribed  by  the  statute  subjected  him  to  the 
penalties  which  the  law  applies  to  appropriate  cases.  In 
the  absence  of  an  averment  that  the  complainant  was 
deprived  of  any  right  or  failed  to  obtain  an  inspection 
of  the  records  on  request  it  is  not  apparent  that  any  in- 
jury has  been  done  or  that  the  purpose  of  the  act  has 
been  defeated.  The  books  were  in  the  legal  custody  of 
the  whole  board.  Presumably  it  performed  the  duty  re- 
quired by  the  law.  The  contrary  is  certainly  not  charged 
in  the  statement  of  claim.  The  duty  is  on  the  defendant 
and  his  colleagues  in  their  associate  capacity.  The  pen- 
alty is  not  visited  upon  one  member  of  the  board  for  his 
failure  to  do  that  which  acting  in  his  individual  ca- 
pacity he  is  not  alleged  to  have  been  capable  of  doing. 
A  decision  by  the  Supreme  Court  of  Louisiana  in  Mon- 
nier  v.  Godbold,  5  L.  R.  A.  N.  S.  468,  and  the  authorities 
there  cited  support  this  view  of  the  case.  We  regard  the 
action  of  the  court  below  as  well  taken. 
The  judgment  is  affirmed. 
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Sewickley  Township,  Appellant,  v.  McKelvey 
(No.  2). 

Opinion  by  Henderson,  J.,  October  11, 1915 : 

This  case  involves  the  same  question  determined  in 

Township  of  Sewickley  v.  McKelvey,  61  Pa.  Superior 

Ct  175,  in  which  an  opinion  was  this  day  handed  down. 

For  the  reasons  given  in  that  case  this  judgment  is 

affirmed. 


Sewickley  Township,  Appellant,  v.  Knight 
(No.  1). 

Opinion  by  Henderson,  J.,  October  11, 1915: 

This  case  involves  the  same  question  determined  in 

Township  of  Sewickley  v.  McKelvey,  61  Pa.  Superior 

Ct.  175,  in  which  an  opinion  was  this  day  handed  down. 

For  the  reasons  given  in  that  case  this  judgment  is 

affirmed. 


Sewickley  Township,  Appellant,  v.  Knight 
(No.  2). 

Opinion  by  Henderson,  J.,  October  11, 1915 : 

This  case  involves  the  same  question  determined  in 

Township  of  Sewickley  v.  McKelvey,  61  Pa.  Superior 

Ct  175,  in  which  an  opinion  was  this  day  handed  down. 

For  the  reasons  given  in  that  case  this  judgment  is 

affirmed. 
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Clohessy  v.  Western  Union  Telegraph  CJompany, 
Appellant. 

Telegraph  companies — Eminent  domain — Damages — Use  and  oc- 
cupation of  land. 

Where  a  telegraph  company  with  the  right  of  eminent  domain 
has  maintained  its  poles  and  wires  over  the  property  of  a  land 
owner  for  more  than  twenty-one  years,  it  cannot  be  held  liable  in 
an  action  of  trespass,  by  the  land  owner  for  the  use  and  occupation 
of  the  land  within  six  years  from  the  institution  of  the  suit,  where 
there  is  no  proof  that  the  damages  occasioned  by  the  original 
taking  had  not  been  paid,  and  where  it  also  appears  that  the 
original  entiy  was  before  plaintiff  had  acquired  title  to  the  land,  ^ 
and  there  is  no  proof  of  any  assignment  to  him  of  the  rights  of  the 
owner  of  the  land  to  damages  resulting  from  the  original  entry. 

Argued  April  20,  1915.  Appeal,  No.  133,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Westmore- 
land Co.,  Aug.  T.,  1913,  No.  381,  on  verdict  for  plaintiff 
in  case  of  Michael  Clohessy  v.  Western  Union  Telegraph 
Company.  Before  Rice,  P.  J.,  Oblady,  Head,  Hender- 
son, Kephart  and  Tbexlbb,  J  J.    Reversed. 

Trespass  to  recover  damages  for  the  occupation  of 
land.    Before  McConnell,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  defendant  presented  this  point : 

"3.  Since  the  defendant  company  entered  upon  the 
public  highway  through  plaintiff's  land  more  than  21 
years  ago  under  the  proofs  in  this  case,  we  instruct  you 
that  it  is  presumed  that  the  defendant  company  made  due 
compensation  to  the  then  owner  of  the  reversion  in  the 
highway  for  the  easement  thus  acquired.  There  is  nil 
proof  in  this  case  to  rebut  this  presumption  of  payment/' 

^Answer:  We  refuse  to  affirm  this  question  of  law.'' 
(4) 
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Verdict  and  judgment  for  plaintiff  for  f 239.  Defend- 
ant appealed. 

Errors  dssigned,  among  others^  were  (4)  answer  to 
point  as  above  quoting  it,  and  (6)  in  entering  judgment 
on  the  verdict. 

Robert  W.  Smithy  with  him  James  S.  Moorhead,  for  ap- 
pellant.— ^In  the  absence  of  statutory  provisions  to  the 
contrary,  all  easements  which  may  be  acquired  by  grant 
may  also  be  acquired  by  prescription :  Garrett  v.  Jack- 
son, 20  Pa.  331 ;  Workman  v.  Curran,  89  Pa.  226 ;  New- 
man V.  Butter,  8  Watts  51. 

It  is  not  to  be  presumed  that  the  entry  was  unlawful : 
Carter  v.  Ridge  Turnpike  Co.,  22  Pa.  Superior  Ct.  162; 
Covert  V.  Pittsburgh,  Etc.,  Ry.  Co.,  204  Pa.  341. 

James  L.  Kennedy,  with  him  Curtis  H.  Gregg,  for  ap- 
pellee, cited  as  to  prescription :  Bennett  v.  Biddle,  140 
Pa.  396;  Jones  v.  €row,  32  Pa.  398;  Chestnut  Hill  & 
Spring  House  Turnpike  Co.  v.  Piper,  77  Pa.  432. 

Cited  as  to  the  presumption  of  entry  by  eminent  do- 
main and  of  payment  Van  Loon  v.  Smith,  103  Pa.  238 ; 
Armstrong  v.  Levan,  109  Pa.  177 ;  Stoops  v.  Kittanning 
Telephone  Co.,  242  Pa.  556. 

Opinion  by  Henderson,  J.,  October  11, 1915 : 
The  plaintiff's  action  is  trespass.  The  cause  of  action 
set  forth  in  the  statement  of  claim  is  the  injury  sustained 
from  the  maintenance  of  a  telegraph  line  over  the  plain- 
tiff's land.  The  complaint  set  forth  four  causes  of  injury, 
the  first  of  which  is  the  erection  and  maintenance  of  three 
telegraph  poles  and  ten  post  anchors  on  cultivated  por- 
tions of  the  plaintiff's  premises ;  the  second  charges  the 
defendant  with  the  maintenance  of  the  whole  line  across 
the  farm;  the  third  sets  forth  the  injury  resulting  from 
so  locating  a  pole  near  the  plaintiff's  platform  scales  as 
to  interfere  with  the  use  of  them  by  the  plaintiff's  pa- 


Digitized  by 


Google 


184  CLOHESSY  v.  WESTERN  U.  TEL.  CO.,  AppeUant 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
trons;  the  fourth  charges  the  destruction  of  four  apple 
trees  caused  by  the  attachment  of  wires  thereto  for  the 
support  of  posts.  The  telegraph  line  is  in  the  public 
highway  located  across  the  plaintiff's  land.  His  property 
consists  of  two  farms :  one  known  as  the  Hayes  farm, 
which  he  bought  in  September,  1884 ;  the  other  known  as 
the  Harold  farm  conveyed  to  him  in  1889.  The  tele- 
graph line  was  in  existence  along  the  road  at  the  times 
when  the  plaintiff  bought  the  farms.  It  was  reconstruct- 
ed in  the  latter  part  of  the  year  1900,  and  the  early  part 
of  1901,  by  the  substitution  of  cedar  poles  for  the  poles 
then  in  use  and  the  number  of  poles  was  increased  to 
meet  the  requirements  of  the  service,  causing  the  use  of 
additional  wires.  At  the  trial  the  court  withdrew  from 
the  consideration  of  the  jury  the  evidence  relating  to  the 
destruction  of  the  apple  trees  and  the  occupancy  of  the 
plaintiff's  inclosed  land  by  the  three  posts  and  the  guy 
wires  for  the  reason  that  the  statute  of  limitations  barred 
a  recovery.  It  appeared  that  the  poles  and  guy  wires 
were  in  the  field  for  about  a  month  within  the  statutory 
period,  but  no  evidence  was  offered  showing  that  any 
damage  resulted  to  the  plaintiff  and  the  whole  subject  of 
the  poles  and  guy  wires  in  the  field  was  consequently 
eliminated.  The  remaining  question  was  the  liability  of 
the  defendant  for  damages  sustained  within  six  years 
prior  to  the  time  the  action  was  brought  because  of  the 
maintenance  of  the  telegraph  line  along  the  highway. 
No  evidence  was  offered  by  the  plaintiff  or  the  defendant 
to  show  the  circumstances  under  which  the  latter  occu- 
pied the  road  or  whether  compensation  was  paid  to  the 
owners  of  the  farms  at  the  time  of  the  orig^al  entry  on 
the  road  by  the  defendant.  The  plaintiff  proceeded  on 
the  theory  that  the  defendant  was  a  continuous  tres- 
passer. The  defendant  relied  on  a  right  by  prescription, 
on  the  presumption  of  a  grant  or  of  an  appropriation  and 
also  on  a  presumption  of  payment  of  compensaticm  aris- 
ing from  the  lapse  of  time.  The  defendant's  second  and 
third  points  raising  the  question  of  the  legal  fsaSi/thesatj 
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of  the  defendant's  position  were  refilsed  by  the  court  and 
the  jury  was  instracted  to  consider  the  defendant  a  tres- 
passer. The  judgment  therefore  presumably  covers  the 
plaintiff's  damages  for  the  defendant's  use  of  the  high- 
way for  six  years  immediately  preceding  the  bringing  of 
the  actkm.  That  the  defendant  might  acquire  the  right 
by  grant  or  by  entry  under  its  qualified  right  of  eminent 
domain  is  not  controverted.  As  an  incorpwated  tele- 
graph company  it  had  authority  to  contract  with  the 
landowner  for  the  use  of  that  portion  of  the  highway 
necessary  for  the  maintenance  of  its  line^  and  it  might 
also  enter  on  the  highway  under  the  Act  of  1874,  subject 
to  its  constitutional  obligation  to  make  just  compensa- 
tion for  property  taken,  injured  or  destroyed  by  the  con- 
struction or  enlargement  of  its  works.  The  evidence 
warrants  the  conclusion  that  the  telegraph  line  had  been 
in  operation  several  years  before  the  plaintiff  bought  the 
land,  and  tbere  is  no  evidence  that  the  occupancy  of  the 
road  by  it  was  unlawful.  The  owner  was  charged  with 
notice  of  the  conditions  existing  on  the  ground  and  of  the 
fact  that  the  defendant  was  maintaining  its  line  after  he 
became  the  purchaser.  Without  evidence  the  presump- 
tion is  that  it  acquired  the  right  to  use  the  road  by  one 
of  the  methods  authorized  by  law.  It  cannot  be  held, 
therefore,  that  the  defendant  is  prima  facie  a  trespasser : 
Carter  v.  Ridge  Turnpike  Co.,  208  Pa.  565.  With  the 
line  in  use  on  the  road  all  of  the  time  during  his  owner- 
ship of  the  premises  no  complaint  appears  to  have  been 
made  by  the  plaintiff  except  as  to  the  post  near  the 
scales  and  the  posts  aQd  guy  wires  within  his  fields. 
These  were  removed  by  the  defendant  at  the  plaintiff's 
request,  the  post  at  the  scales  near  to  a  location  which 
the  plaintiff;  pointed  out  and  the  posts  in  the  field  to 
the  highway  as  requested  by  him.  His  objection  at  that 
time  was  sot  to  the  use  of  the  highway  but  to  the  use  of 
the  premises  of  which  he  was  in  exclusive  possession. 
Por  more  than  twenty-one  years  he  seems  to  have  ac- 
quiesced in  the  defendant's  use  of  its  property.    If  in 
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lawful  occupancy  of  the  premises  the  origmal  owner 
or  under  some  circumstances  the  plaintiff  might  have 
a  claim  for  damages,  but  the  presumption  of  payment 
arising  after  the  lapse  of  twenty  years  from  the  time 
demand  might  be  made  therefor  imposes  on  the  claimant 
the  burden  of  showing  that  such  damages  have  not  been 
paid.  This  rule  was  applied  in  Carter  v.  Ridge  Turn- 
pike Co.,  supra,  and  is  of  controlling  effect  in  this  case. 
This  lapse  of  time  does  not  preclude  the  right  to  recover 
damages  for  the  entry  if  as  a  matter  of  fact  they  have 
not  been  paid,  but  the  burden  of  proof  is  cast  on  the 
claimant  to  prove  nonpayment.  It  is  not  necessary  to 
consider  whether  the  plaintiff  is  the  party  entitled  to 
damages  for  the  use  of  the  road  if  compensation  was  not 
made  for  such  use.  It  may  be  that  a  claim  exists  in 
favor  of  him  or  prior  owners,  but  that  is  not  now  before 
us. 

The  appellee  relies  on  a  promise  to  pay  damages 
shown  to  have  been  made  by  the  appellant's  local  super- 
intendent in  1907,  to  sustain  the  judgment,  but  this 
promise  relates  to  the  poles  in  the  field  and  the  pole  at 
the  scales,  and  as  the  court  withdrew  from  the  consider- 
ation of  the  jury  the  evidence  relating  to  these  poles 
because  there  was  no  evidence  of  the  damage  resulting 
to  the  plaintiff  from  this  injury  there  is  nothing  in  the 
case  to  support  a  verdict  resting  on  the  promise  to  which 
the  plaintiff  referred. 

Nor  can  resort  be  had  to  the  fact  that  additional  poles 
were  placed  in  the  road  and  additional  wires  strung 
thereon,  for  the  court  instructed  the  jury  that  this  was 
not  such  an  "enlargement''  as  entitled  the  plaintiff  to 
damages  and  would  not  support  the  action  of  trespass. 
The  damages  awarded  by  the  jury,  therefore,  did  not 
include  the  plaintiff's  claim  for  an  increased  servitude. 
The  fourth  and  sixth  assignments  are  sustained. 

The  judgment  is  reversed. 
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Haney  v.  Moorehead,  Appellant. 

Evidence — Contract — Written  contract — Contemporaneous  oral 
agreement — Substitution  of  one  contract  for  another — Release  of 
mechanics'  liens. 

Where  a  subcontractor  executes  a  release  of  mechanics'  liens  on 
several  houses  on  an  oral  agreement  with  the  owner  that  the  latter 
will  not  use  the  releases  unless  all  the  materialmen  sign,  and  sub- 
sequently, before  all  sign,  at  the  request  of  the  owner,  and  in  sub- 
stitution of  the  general  release,  the  subcontractor  executes  an 
individual  release  covering  each  of  the  houses,  but  such  individual 
releases  are  not  obtained  from  all  of  the  other  subcontractors,  tes- 
timony as  to  the  oral  agreement  relating  to  the  original  release  is 
admissible  as  to  the  individual  releases,  inasmuch  as  the  whole 
matter  is  in  effect  one  transaction. 

If  the  release  given  was  to  be  deemed  executed  only  when  all 
the  members  of  the  specified  class  had  signed  it,  and  the  owner 
iwed  it  in  a  different  way,  and  without  the  existence  of  the  speci- 
fied condition,  such  use  is  a  fraud  because  it  is  in  violation  of  the 
promise  made  at  the  time  the  paper  was  executed. 

Mechanics'  liens — Parties — Intervention — Title  company — Act  of 
June  Jt,  1901,  Section  23,  P.  L.  J^SL 

Where  a  title  insurance  company  insures  title  to  a  property  after 
the  owner  has  presented  to  it  certain  releases  of  mechanics'  liens, 
and  subsequently,  and  after  liens  have  been  filed  notwithstanding 
the  releases,  takes  title  to  the  property  in  order  to  protect  its  own 
interest,  and  it  appears  that  the  ovmer  had  attempted  to  make  a 
fraudulent  misuse  of  the  releases,  the  title  insurance  company  has 
no  standing  t3  intervene  in  a  scire  facias  subsequently  issued  on 
the  liens,  as  a  party  having  a  lien  within  the  meaning  of  the  Act 
of  June  4,  1901,  P.  L.  481 ;  nor  has  it  a  standing  as  an  owner  to 
offer  in  defense  the  releases  in  question,  inasmuch  as  the  filing  of 
the  liens  after  the  date  of  the  releases  gave  it  actual  or  constructive 
notice  that  the  plaintiffs  in  the  scire  facias  claimed  to  have  a 
charge  on  the  property  notwithstanding  the  releases. 

Mechanics'  liens — Materialmen — Separate  huUdings. 
When  a  materialman  deliyers  to  an  owner  material  for  a  par- 
tieular  hoase  lie  cannot  be  deprived  of  his  right  to  a  mechanic's 
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lien  against  such  house,  because  the  owner  h&s  diverted  the  ma- 
terial to  another  building. 

Argued  April  20,  1915.  Appeal,  No.  298,  Oct.  T., 
1914,  by  defendant,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Dec.  T.,  1909,  No.  6522,  M.  L.  D.,  on  verdict 
for  plaintiff  in  case  of  Cornelius  Haney  and  Edward  T. 
Henson,  Copartners  trading  as  Haney,  Henson  &  Com- 
pany, to  use  of  Edward  T.  Henson  v.  Thomas  A.  Moore- 
head,  Owner  or  Reputed  Owner,  and  the  Land  Title  and 
Trust  Company,  Real  Owner.  Before  RiCB,  P.  J.,  Oe- 
LADY,  Henderson,  Kbphabt  and  Trexleb,  JJ.  Af- 
firmed. 

Scire  facias  sur  mechanic's  lien.  Before  McMichabl, 
P.J. 

At  the  trial  it  appeared  that  in  1908  Thomas  A  Moore- 
head  was  engaged  in  a  building  operation  comprising  a 
number  of  dwelling  houses  in  the  City  of  Philadelphia. 
The  plaintiffs  furnished  mill  work  for  the  operation. 

On  November  3,  1908,  the  claimant  executed  and  de- 
livered to  Moorehead  a  release  of  liens  covering  all  of  the 
houses  for  the  expressed  purpose  of  enabling  Moorehead 
to  obtain  money  upon  the  security  of  mortgages  upon 
the  properties.  The  claimant  contends  that  at  the  time 
of  the  execution  and  delivery  of  the  release  it  was  ver- 
bally agreed  that  the  release  should  not  be  used  unless 
all  the  persons  who  should  furnish  labor  or  materials 
should  execute  the  release  of  liens.  This  agreement  was 
denied  by  Moorehead. 

On  February  18,  1909,  the  claimant  executed  and  de- 
livered to  Moorehead  a  separate  release  of  liens  upon 
each  one  of  the  properties.  The  claimant  stated  that 
these  separate  releases  were  executed  and  delivered  to 
Moorehead  upon  the  same  condition  which  attached  to 
the  execution  and  delivery  of  the  first  release  of  liens; 
this,  however,  was  denied  by  Moorehead. 

The  Land  Title  and  Trust  G<Hnpany  insured  the  pn^ 
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erty  for  the  mortgage  after  the  releases  had  been  sub- 
mitted to  it. 

On  February  25,  1910,  the  mechanic's  lien  was  filed. 
On  December  31,  1910,  the  Title  Insurance  Company 
took  title  to  the  property  to  protect  its  own  interest.  . 

At  the  trial  when  J.  Williston  Smith,  a  witness  for  de- 
fendant, was  on  the  stand,  the  following  oflfer  was  made : 

"Mr.  Norris:  I  ofifer  to  prove  by  this  witness  that  on 
or  about  the  date  of  the  execution  of  the  individual  re- 
leases of  liens  covering  each  property  or  of  the  general 
release  covering  all  the  properties  they  were  delivered 
by  Mr.  Moorehead  to  the  Land  Title  and  Trust  Com- 
pany; that  the  Land  Title  and  Trust  Company  relying 
upon  these  releases  of  liens  thereupon  insured  the  titles 
to  mortgages  upon  the  various  properties ;  the  proceeds 
of  these  mortgages  were  paid  by  the  Land  Title  and 
Trust  Company  to  Moorehead  and  paid'  by  Moorehead 
to  the  subcontractors  who  furnished  materials  in  this 
operation ;  and  that  subsequently  after  the  incurring  of 
this  liability  for  the  maintenance  of  these  liens  the  Land 
Title  and  Trust  Company  was  compelled  to  expend  a 
large  sum  of  money  in  order  to  protect  the  properties 
and  to  protect  their  liability,  taking  therefor  a  mortgage 
upon  the  premises;  that  neither  the  mortgage  nor  these 
moneys  having  been  repaid  the  Land  Title  and  Trust 
Company  then  took  title  to  the  properties  on  December 
30, 1910. 

"Mr.  Williams :  I  object  to  any  such  testimony  except 
testimony  which  shows  the  circumstances  under  which 
the  Land  Title  and  Trust  Company  took  title  and  relat- 
ing to  the  time  of  its  taking  title  and  anything  that  may 
have  affected  its  title. 

"The  Court :  I  sustain  the  objection  and  give  defend- 
ant an  exception."    ( 3 ) 

Plaintiff  submitted  these  points : 

"4.  In  the  absence  of  evidence  the  defendant  the  Land 
Title  and  Trust  Company  took  title  relying  upon  the 
release  of  liens  the  Land  Title  and  Trust  Company,  hav- 
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ing  taken  title  subsequent  to  the  filing  of  the  lien  herein 
the  rights  of  the  said  defendant  rise  no  higher  than  the 
rights  of  Thomas  A.  Moorehead. 

"Answer.    That  is  afllrmed."    (4) 

Defendant  presented  these  points: 

"1.  The  claimant  having  executed  and  delivered  a  re- 
lease of  liensy  absolute  on  its  face,  is  barred  from  assert- 
ing a  claim  of  mechanic's  lien,  and  the  verdict  must  be 
for  the  defendant.    Answer.    Refused.     (9) 

"2.  The  claimant  having  put  into  the  possession  of 
Moorehead  a  release  of  liens  absolute  on  its  face  for  the 
express  purpose  of  delivering  it  to  the  Land  Title  and 
Trust  Company  to  enable  it  to  insure  the  title  of  mort- 
gages, the  proceeds  of  which  were  to  be  used  for  the  pur- 
pose of  financing  the  operation,  cannot  set  up  a  con- 
temporaneous oral  agreement  which  in  any  way  alters 
the  expressed  terms  of  the  release,  and  the  verdict  must 
be  for  the  defendants.    Answer.    Refused.    (10) 

"3.  Even  if  the  jury  believe  that  a  contemporaneous 
oral  agreement  was  made  by  Moorehead  that  the  release 
of  liens  executed  and  delivered  to  him  by  the  claimant 
for  the  purpose  of  inducing  the  Land  Title  and  Trust 
Company  to  insure  the  title  of  mortgages  were  not  to  be 
used  unless  all  the  subcontractors  signed  them,  the  claim- 
ant is  estopped  from  setting  up  such  agreement  as 
against  the  Land  Title  and  Trust  Company,  upon  the 
principle  that  where  one  or  two  innocent  persons  suffer 
through  the  act  of  a  third,  he  who  gave  the  aggressor 
the  means  of  doing  the  act  must  alone  bear  the  conse- 
quence of  the  act,  and  the  verdict  must  be  for  the  de- 
fendants.   Answer.    Refused.     (11) 

"4.  Under  all  the  evidence  the  verdict  must  be  for  the 
defendants.    Answer.    Refused.    (12) 

"6.  That  if  the  jury  believed  that  any  portion  of  the 
materials  set  forth  in  'Exhibit  B'  attached  to  the  claim 
of  lien  were  furnished  for  the  buildings  erected  on  Wal- 
nut Lane,  the  amount  claimed,  therefore,  to  wit,  |248.01, 
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cannot  be  claimed  in  this  proceeding.    Answer.    Re- 
fused.   (4) 

^7.  That  having  appropriated  the  amount  paid  on 
account  by  Moorehead,  to  wit,  |7,300,  to  the  whole  in- 
debtedness, the  claimant  cannot  change  such  appropri- 
ation and  by  such  appropriation  be  credited  the  amount 
due  upon  contracts  for  27  houses,  to  wit,  |8,922,  the  sum 
of  16,171.67,  leaving  due  a  balance  of  f2,750.33  or 
f  101.86  per  house.    Answer.    Refused.    (15) 

Verdict  and  judgment  for  plaintiff  for  f230.76.  De- 
fendant appealed. 

Errors  assigned  were,  among  others,  (3)  rulings  on 
evidence  quoting  the  bill  of  exceptions;  (4,  9-12,  14, 
15)  above  instructions  quoting  them. 

Charles  C.  Norris,  Jr.,  with  him  Henry  T,  Dechert,  for 
appellant. — Cited  as  to  the  proof  of  the  oral  agreement 
varying  the  terms  of  the  individual  releases  of  liens 
dated  February  18,  1909:  Thomas  v.  Loose,  114  Pa.  35; 
Wyckoff  V,  Ferree,  168  Pa.  261 ;  Penna.  R.  R.  Co.'s  App., 
86  Pa.  80;  Shattuck  v.  American  Cement  Co.,  205  Pa. 
197;  Dowd  v.  Crow,  205  Pa.  214. 

Cited  as  to  the  claim  for  extras :  Sumption  v.  Rogers, 
53  Pa.  Superior  Ct.  109. 

Ira  Jewell  Williams,  with  him  /.  Quincy  Hunsicker, 
for  appellee. 

Opinion  by  Henderson,  J.,  October  11, 1915 : 
The  plaintiffs'  oral  evidence  relating  to  the  first  re- 
lease of  liens  was  properly  submitted  to  the  jury  as  is 
conceded  by  the  learned  counsel  for  the  appellant.  The 
testimony  offered  is  treated  in  their  argument  as  evi- 
dence to  vary  the  terms  of  a  written  instrument  and  as 
there  were  two  witnesses  in  support  of  the  contem- 
poraneous oral  agreement  no  complaint  is  made  that  the 
court  permitted  the  jury  to  inquire  and  determine  wheth- 
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er  such  an  agreement  was  entered  into.  It  is  urged  how- 
ever  that  the  second  releases  were  not  supported  by  the 
testimony  of  at  least  two  witnesses  or  one  witness  and 
corroborating  circumstances  and  that  the  evidence  re- 
lating to  the  circumstances  under  which  they  were 
obtained  should  have  been  excluded.  In  passing  on 
the  correctness  of  the  court's  decision  it  is  necessary 
to  take  into  consideration  the  whole  transaction.  The 
owner  first  prepared  a  "blanket  release"  to  which  he 
undertook  to  procure  the  signatures  of  all  of  the  lien 
creditors.  His  object  in  so  doing  was  to  clear  the  prop- 
erty in  order  that  he  might  place  a  mortgage  thereon. 
The  document  shows  that  it  was  intended  to  be  signed  by 
all  the  creditors  and  the  owner  stated  the  use  to  be  made 
thereof.  The  jury  has  found  on  admittedly  competent 
evidence  that  the  signature  of  the  plaintiffs  to  this  in- 
strument was  obtained  on  the  agreement  that  the  paper 
should  not  become  effective  unless  all  of  the  lien  credi- 
tors became  signers  thereto.  It  is  also  unquestioned  that 
it  was  not  signed  by  all  of  the  creditors.  After  the  plain- 
tiffs' signature  had  been  obtained  the  owner  discovered 
that  the  blanket  form  of  release  was  not  satisfactory  and 
that  it  would  be  necessary  to  have  a  separate  release  fw 
each  house  and  lot  to  enable  him  to  carry  out  the  project 
which  he  had  in  view  objection  being  made  by  the  pros- 
pective lender  of  money  to  the  general  release  covering 
all  of  the  property.  Thereupon  a  separate  release  for 
each  house  and  lot  was  prepared  to  be  signed  by  the 
several  lien  creditors.  No  use  of  the  first  release  had 
been  made  by  the  owner,  and  the  second  releases  were 
clearly  substitutes  for  the  first.  They  were  to  be  used 
for  the  purpose  in  contemplation  when  the  first  was 
signed  and  it  is  not  suggested  that  any  new  consideration 
or  inducement  was  presented  to  the  signing  creditors. 
The  whole  transaction  should  be  considered  as  one  act, 
therefore,  so  far  as  the  release  of  liens  is  concerned  and 
what  took  place  at  the  execution  of  the  first  paper  has  an 
important  bearing  on  the  making  of  the  separate  re- 
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leases.  The  same  object  was  in  view  and  the  owner's 
convenience  was  the  only  consideration  which  brought 
about  the  change.  The  first  and  second  releases  were  suc- 
cessive steps  in  the  whole  plan  to  effect  a  loan  and  are  to 
be  construed  together  as  one  transaction :  Thompson  v. 
McClenachan,  17  S.  &  R.  110;  Kramer  v.  Dinsmore,  152 
Pa.  264.  If  the  releases  were  executed  by  the  plaintiffs 
on  the  agreement  that  they  were  not  to  become  complete 
and  operative  until  all  the  lien  creditors  had  signed  them 
they  cannot  be  made  available  as  a  defense  in  the  face  of 
the  fact  that  some  of  the  lien  creditors  never  became 
parties  thereto:  Warfel  v.  Frantz,  76  Pa.  88;  Whitaker 
V.  Bichards,  134  Pa.  191.  It  is  to  be  observed,  too,  that 
the  plaintiffs'  objection  does  not  involve  an  alteration 
of  a  written  instrument  but  attacks  the  validity  of  the  re- 
lease as  a  contract.  The  proposal  is  not  to  alter  or  con- 
tradict but  to  set  aside  and  destroy  because  of  the  failure 
of  the  condition  under  which  it  was  to  have  life  and 
efficiency.  In  such  a  case  the  testimony  of  a  single  wit- 
ness covering  the  point  in  controversy  requires  a  sub- 
mission of  the  question  of  fact  so  raised  to  the  jury: 
Spritzer  v.  Penna.  R.  R.  Co.,  226  Pa.  166;  Gordon  v. 
Great  Atlantic  &  Pacific  Tea  Co.,  243  Pa.  330.  If  the  re- 
lease was  given  to  be  deemed  executed  only  when  all  the 
members  of  a  specified  class  had  signed  it  and  the  owner 
nsed  it  in  a  different  way  and  without  the  existence  of 
the  specified  condition  such  use  would  be  a  fraud  because 
in  violation  of  the  promise  made  at  the  time  the  paper 
was  executed:  Davidson  v.  Young,  167  Pa.  265 ;  Phillips 
Gas  ft-Oil  Co.  V.  Pittsburgh  Plate  Glass  Co.,  213  Pa.  183 ; 
Winters  v.  Schmitz,  36  Pa.  Superior  Ct.  496. 

At  the  time  the  appellant  insured  the  title  to  the  mort- 
gage it  had  no  standing  to  intervene  and  defend  against 
the  liens.  The  23d  Section  of  the  Act  of  June  4, 1901,  P. 
L.  431,  permits  any  party  having  a  lien  against,  estate  in, 
or  charge  upon,  a  property  included  in  sudh  claim  to  file 
his  petition  for  leave  to  intervene,  and  the  24th  section 
permits  any  person  having  an  interest  in  the  property  de- 
Vol.  lxi — 13 
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scribed  in  the  claim  to  intervene  as  a  party  defendant  by 
agreement  of  the  parties  or  by  leave  of  court  with  the 
same  effect  as  if  he  had  been  originally  named  as  de- 
fendant in  the  claim  filed.  We  think  it  cannot  be  suc- 
cessfully contended  that  the  appellant  had  a  lien  against^ 
estate  in,  or  charge  upon  the  property  or  interest  therein 
at  the  time  the  insurance  was  taken.  What  it  claims  to 
have  is  an  equity  arising  out  of  the  delivery  of  the  re- 
leases to  the  owner  and  the  action  of  the  appellant  by 
reason  of  such  releases.  This  is  not  such  an  interest  as 
the  statute  contemplates  and  does  not  give  the  appellant 
standing  to  contest  the  claim  by  reason  of  its  insurance 
of  the  mortgage3 :  Pagnacco  v.  Faber,  224  Pa.  18.  If  it  be 
contended  that  it  had  standing  to  offer  the  defense  as 
owner  in  fee  the  proposition  is  confronted  by  the  fact 
that  the  lien  was  filed  on  February  25,  1910,  and  title 
was  not  taken  by  the  appellant  until  Dec.  31, 1910.  The 
entry  of  the  lien  was  notice  to  purchasers  and  encum- 
brancers of  the  plaintiffs'  claim :  Harbach  v.  Kurtb,  131 
Pa.  177;  Kreusler  v.  Glukoff  Co.,  223  Pa.  174.  The  as- 
sertion of  a  lien  was  inconsistent  with  the  release  pro- 
posed to  be  set  up  and  the  intending  purchaser  was  bound 
to  make  inquiry  in  regard  to  the  claim  and  release.  It 
cannot  be  said  that  the  appellant  was  an  innocent  pur- 
chaser the  lien  being  on  record.  It  had  actual  or  con- 
structive notice  that  the  plaintiffs  claimed  to  have  a 
charge  on  the  property :  Hill  v.  Epley,  31  Pa.  331.  Under 
such  circumstances  an  estoppel  could  not  be  set  up  be- 
cause of  the  knowledge  or  means  of  knowledge  which  the 
purchaser  had. 

Under  the  evidence  there  was  a  question  of  fact  as 
to  the  delivery  of  the  "extras"  to  the  Tulpehocken  street 
houses  and  this  question  was  submitted  to  the  jury  by 
the  court  with  appropriate  instructions.  It  was  not  an 
answer  to  the  claim  that  part  of  that  material  was  used 
in  other  houses.  'A  delivery  for  a  particular  house  en- 
titles the  materialman  to  a  lien  although  the  material 
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may  have  been  actually  used  in  another  building:  B.  F. 
Lee  Co.  v.  Sherman,  43  Pa.  Superior  Ct.  557. 

There  was  no  appropriation  of  the  payments  by  the 
owner  and  the  uncontradicted  evidence  is  that  the  claim- 
ant's books  were  kept  without  any  reference  to  liens. 
The  jury  found  in  favor  of  the  plaintiffs  on  this  subject 
and  we  are  not  persuaded  that  any  error  was  committed 
by  the  court  on  that  branch  of  the  case.  A  consideration 
of  all  of  the  assignments  of  error  and  the  arguments  re- 
lating thereto  leads  us  to  the  conclusion  that  there  was 
not  any  error  calling  for  a  reversal. 

The  judgment  is  affirmed. 


Pildish  V.  Pittsburgh  Railways  Company, 
Appellant. 

Negligence — Street  railway  companies — Passenger — Standing  on 
running  sideboard — Contributory  negligence — Case  for  jury. 

Where  a  passenger  on  a  summer  street  car  by  invitation  of  the 
conductor  or  with  his  knowledge  and  assent  and  from  necessity 
because  of  the  want  of  sitting  or  standing  room  inside  the  car, 
rides  on  the  running  sideboard  of  the  car,  he  is  entitled  to  the 
same  degree  of  diligence  to  protect  him  from  dangers  which  are 
known  or  may  be  readily  guarded  against  as  are  other  passengers. 
The  fact  that  such  a  passenger  has  given  his  seat  to  a  lady  and 
voluntarily  takes  his  place  on  the  running  board  because  there  is 
no  room  within  the  car,  does  not  change  the  rule. 

In  such  a  case  the  question  of  the  plaintiff's  contributory  negli- 
gence is  for  the  jury  where  there  is  evidence  that  the  night  was 
dark,  that  plaintiff  had  requested  the  conductor  to  stop  at  a 
certain  street,  that  his  request  was  disregarded,  that  after  the  car 
had  passed  the  street,  he  turned  again  to  apprise  the  conductor  of 
his  desire  to  alight,  that  in  the  act  of  turning  around  to  attract 
the  attention  of  the  conductor,  his  head  came  in  contact  with  a 
pole,  and  that  the  plaintiff's  knowledge  of  the  situation  of  the  pole 
was  merely  that  which  he  had  acquired  in  a  casual  way  by  having 
ridden  upon  the  running  board  before. 

Argued  April  21. 1915.    Appeal,  No.  34,  April  T.,  1915, 
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by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Jan.  T.,  1913,  No.  1126,  on  verdict  for  plaintiff  in  case 
of  Jacob  Pildish  v.  Pittsburgh  Railways  Company.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Henderson,  Kbphabt 
and  Trbxlbb,  JJ.  Aflftrmed. 
>^ 

Trespass  to  recover  damages  for  personal  injuries. 

The  facts  were  stated  by  Macjfarlane,  J.,  to  be  as  fol- 
lows: 

"Plaintiff  was  a  passenger  on  a  summer  car  which  he 
boarded  at  Kennywood  Park  where  he  had  a  seat.  At 
Duquesne  he  gave  up  his  seat  to  a  lady  and  took  a  po- 
sition on  the  running  board  because  there  was  no  other 
place  for  him,  the  car  being  crowded.  Whether  there 
was  standing  room  before  he  reached  the  place  of  the 
accident  was  disputed  and  the  jury  found  that  he  re- 
mained on  the  running  board  because  there  was  no  place 
in  the  car.  While  the  car  was  passing  along  Jerome 
street  of  the  City  of  McKeesport  the  plaintiff's  head  was 
struck  by  a  trolley  pole  standing  close  to  the  curb.  For 
a  long  distance  the  poles  were  quite  close  to  the  track 
and  at  and  near  the  point  of  this  accident  the  distance 
from  the  running  board  to  the  pole  was  estimated  by 
plaintiff's  witnesses  at  something  like  a  foot  or  fifteen 
inches,  the  measurement  of  the  defendant's  engineer 
gives  that  distance  as  twelve  inches  to  fourteen  inches. 
The  running  board  was  a  foot  wide  so  that  the  distance 
between  the  side  of  the  car  and  the  pole  was  two  feet  or 
twenty-six  inches.  Two  other  young  men  were  standing 
alongside  of  the  plaintiff  who  was  slender.  He  said 
that  he  was  standing  as  close  as  he  possibly  could  stand. 
He  knew  that  the  poles  stood  "pretty  close"  and  that 
when  he  had  been  on  the  running  board  before  he 
watched  out  for  them  and  kept  his  head  in.  The  acci- 
dent happened  at  night  and  it  was  dark.  He  signaled  to 
.  the  conductor  to  stop  the  car  which  was  not  done.  He 
then  turned  to  face  the  rear  to  notify  the  conductor  to 
stop  at  the  next  stop  and  his  head  was  struck." 
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Verdict  and  judgment  for  plaintiff  for  f 780.  Defend- 
ant appealed. 

Error  assigned,  among  others,  was  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

Walter  M.  Lindsay,  with  him  Clarence  Burleigh  and 
William  A.  Challener,  for  appellant. — The  law  is  defi- 
nitely settled  in  this  State  that  where  a  passenger  volun- 
tarily places  himself  upon  the  step  or  running  board  of 
a  car,  when  he  could  have  gotten  or  remained  in  the  car, 
he  assumes  the  risk  of  his  position  from  any  cause^  and 
if  he  is  injured  while  in  that  position,  he  is  guilty  of  con- 
tributory negligence,  and  cannot  recover:  Ramsey  v. 
Pottstown,  Etc.,  Railway  Co.,  35  Pa.  Superior  Ct.  598; 
Thane  v.  Scranton  Traction  Co.,  191  Pa.  249 ;  Barry  v. 
Union  Traction  Co.,  194  Pa.  576 ;  Bumbear  v.  United 
Traction  Co.,  198  Pa.  198;  Woodruff  v.  Roxborough, 
Etc.,  Railway  Co.,  201  Pa.  521;  Bainbridge  v.  Union 
Traction  Co.,  206  Pa.  71 ;  Gaffney  v.  Union  Traction  Co., 
211  Pa.  91;  Rice  v.  P.  R.  T.  Co.,  214  Pa.  147. 

It  is  manifest  that  under  the  uncontroverted  facts  in 
this  case,  it  is  squarely  ruled  by,  and  clearly  comes  with- 
in the  case  of  Burns  v.  Johnstown  Pass.  Railway  Co.,  213 
Pa.  143. 

L.  8.  Levin,  with  him  A.  H.  Kaufman,  for  appellee. — 
The  case  was  for  the  jury :  Renney  v.  Webster,  Etc.,  Ry. 
Co.,  50  Pa.  Superior  Ct.  579;  McCaw  V.  Union  Traction 
Co.,  205  Pa.  271 ;  Reber  v.  Pittsburgh,  Etc.,  Traction 
Co.,  179  Pa.  339;  Brennan  v.  Schuylkill  Traction  Co.,. 
27  Pa.  Superior  Ct.  188;  Bumbear  v.  United  Traction 
Co.,  198  Pa.  198. 

Opinion  by  Tbbxleb,  J.,  October  11, 1915 : 
"A  passenger  who  rides  on  a  side  step  of  a  street  car 
when  it  is  reasonably  practicable  for  him  to  go  inside 
the  car,  assumes  all  the  risks  of  his  position  and  in  all 
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cases  he  assumes  the  risk  incident  to  the  usual  swaying 
and  jolting  of  the  car  and  from  collision  from  paBsing 
vehicles  and  with  obstructions  of  whatever  nature  which 
unexpectedly  appear.  These  are  dangers  which  cannot 
be- guarded  against  by  the  careful  and  prudent  manage- 
ment of  the  car.  But  when  the  passenger  by  invitation 
of  the  conductor  or  with  his  knowledge  and  assent  and 
from  necessity  because  of  the  want  of  sitting  or  stand- 
ing room  inside  the  car  rides  on  the  side  step,  he  is  en- 
titled to  the  same  degree  of  diligence  to  protect  him  from 
dangers  which  are  known  or  may  readily  be  guarded 
against  as  are  other  passengers":  Bumbear  v.  United 
Traction  Co.,  198  Pa.  198.  This  statement  has  been  fol- 
lowed in  a  number  of  cases,  the  latest  we  have  found 
being  Simkins  v.  Philadelphia  Rapid  Transit  Co.,  244  Pa. 
182. 

In  the  case  we  are  considering  there  was  testimony  to 
go  to  the  jury  showing  that  the  car  was  crowded.  "Aw- 
fully crowded,  and  no  place  to  sit  or  stand  inside  the 
car,"  the  plaintiff  testified.  Although  there  was  con- 
flicting testimony  as  to  this  fact,  the  question  whether 
there  was  available  space  inside  the  car  was  for  the  jury : 
Renney  v.  Webster  Street  Ry.  Co.,  50  Pa.  Superior  Ct. 
579.  The  fact  that  plaintiff  had  given  his  seat  to  a  lady 
and  thus  voluntarily  taken  a  place  of  danger  does  not 
change  the  matter.  The  real  question  is  whether  all  the 
passengers  allowed  upon  the  car  could  be  accommodated 
inside  the  car,  or  whether  some  were  compelled  by  ne- 
cessity to  stand  on  the  running  board.  When  such  over- 
crowding is  permitted  the  responsibility  to  all  the  pas- 
sengers follows.  The  case  of  Paterson  v.  Philadelphia 
Rapid  Transit  Co.,  218  Pa.  359,  cited  by  appellant,  as 
was  pointed  out  by  Brother  Orlady  in  Renney  v.  Street 
Ry.  Co.,  supra,  does  not  change  the  rule. 

The  appellant  contends  that  as  the  plaintiff  knew  of 
the  existence  of  the  poles  and  their  nearness  to  the 
tracks,  he  should  have  guarded  against  the  danger  by 
avoiding  it    The  circumstances  of  the  case  are  as  fol- 
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lows :  the  night  was  dark,  the  plaintiff  had  requested  the 
conductor  to  stop  at  a  certain  street  but  the  car  passed 
the  street  without  stopping.  He  then  turned  to  again 
apprise  the  conductor  of  his  desire  to  alight.  In  the  act 
of  turning  around  on  the  running  board  to  attract  the 
attention  of  the  conductor,  his  head  came  in  contact  with 
a  pole  and  the  injury  ensued.  Whether  with  the  knowl- 
edge he  had  of  the  existence  of  the  poles,  the  plaintiff  was 
assuming  a  risk  he  should  have  avoided,  according  to  the 
standards  of  an  ordinarily  prudent  man,  was  a  question 
for  the  jury.  Considering  the  above  facts,  the  darkness 
of  the  night,  the  fact  that  this  request  for  the  car  to  stop 
had  been  disregarded,  that  he  was  being  borne  beyond 
his  destination,  that  his  knowledge  of  the  location  of  the 
poles  was  not  a  positive  knowledge  of  the  exact  location 
of  each  pole  but  merely  such  a  casual  knowledge  as  was 
acquired  by  his  having  ridden  upon  the  running  board 
before  and  that  to  catch  the  attention  of  the  conductor 
he  had  to  turn  his  head  and  thus  unintentionally  pass  the 
danger  line,  the  question  we  think  was  rightly  left  to  the 
jury  and  could  not  be  decided  by  the  court  as  a  matter  of 
law.  The  case  of  Bums  v.  Johnstown  Ry.  Co.,  213  Pa. 
143,  differs  from  this.  There  the  passenger  on  the  car 
knew  of  the  existence  of  the  poles  and  showed  by  his 
acts  and  declarations  that  at  the  time  of  the  accident  his 
mind  was  on  the  danger  he  was  incurring. 

All  the  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


Crosby  v.  American  Slovak  Hall  Association, 
Api)ellant. 

Contract — Building  contract — Certificate  of  architect — Fraud 
and  coUueion — Case  for  jury. 

In  an  action  to  recover  a  balance  alleged  to  be  due  on  a  bnilding 
contract  which  provided  that  payments  were  to  be  made  only  on  a 
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certificate  to  be  given  by  the  architect^  the  case  is  for  the  jmy 
where  the  evidence  for  the  plaintiff,  although  contradicted,  toided 
to  show  that  the  work  was  done  in  all  particulars  as  called  for  by 
the  contract,  and  that  the  architect  was  not  justified  in  refusing 
to  give  the  final  certificate  when  requested  to  do  so,  and  acting  in 
collusion  with  the  defendant,  wrongfully  withheld  it 
I 

Argued  April  26, 1915.  Appeal,  No.  167,  April  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1911,  No.  493,  on  verdict  for  plaintiflE  in  case  of 
J.  W.  Crosby,  et  al.,  doing  business  as  Crosby  Brothers, 
V.  American  Slovak  Hall  Association.  Before  Biob,  P. 
J.,  Orlady,  Head,  Hbndbrson,  Ebphabt  and  Trbxleb, 
JJ.    Affirmed. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  on  a 
building  contract.    Before  Evans,  J. 

At  the  trial  when  J.  W.  Crosby,  one  of  the  plaintiffs, 
was  on  the  stand,  the  following  offer  was  made : 

Counsel  for  the  plaintiff  proposes  to  prove  by  the  wit- 
ness on  the  stand  that  the  contract  dated  the  25th  day  of 
February,  1910,  was  completed  in  accordance  to  the 
specification ;  that  under  the  supplemental  contract  of 
October  18th,  the  building  was  erected  and  completed 
and  was  delivered  to  the  defendant  in  this  case  and  they 
accepted  it  subject  to  the  determination  of  the  liability 
of  the  defendant  for  the  sum  of  |1,000.00 ;  that  as  the 
work  progressed  the  architect,  Lohman,  was  upon  the 
premises  and  from  time  to  time  approved  the  work  and 
stated  to  the  plaintiff  in  this  case  that  the  same  was 
completed  and  particularly  completed  as  to  the  matters 
which  are  set  up  in  the  affidavit  of  defense  and  which 
are  in  issue  in  this  case  to  his  satisfaction ;  that  subse- 
quent to  the  18th  day  of  October,  1910,  after  he  had  re- 
covered from  his  illness  the  plaintiff  in  this  case  asked 
for  a  final  certificate;  and  that  that  final  certificate  was 
refused,  and  refused  for  the  reason  that  certain  parts  of 
the  building,  as  then  claimed  by  the  committee  having 
in  charge  this  work  were  not  completed  in  accordance 
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with  the  plans  and  specifications;  that  the  said  Lohman, 
the  architect,  told  the  plaintiflE  in  this  case  that  the  build- 
ing was  in  its  entirety  completed  in  accordance  with  the 
plans  and  specifications  and  particularly  those  portions 
of  it  and  that  if  he,  Lohman,  could  satisfy  the  owners 
of  the  building  to  that  effect  he  would  issue  his  certifi- 
cate ;  that  they  were  objecting. 

By  Mr.  Calder :  The  defendant  objects  to  the  offer  as 
incompetent,  irrelevant  and  immaterial  under  the  plead- 
ings in  this  case. 

Objection  overruled.    Exception  ( 1 ) . 

The  court  charged  in  part  as  follows : 

[The  particular  claim  of  collusion  here  is  made  on 
the  part  of  the  plaintiff  under  these  circumstances  that 
the  architect  had  approved  the  work,  had  approved  the 
floor,  had  approved  the  plastering  and  had  approved  it 
immediately  before  he  condemned  it,  but  that  after  going 
away  and  engaging  in  private  conversation ;  going  away 
apparently  for  the  purpose  of  engaging  in  private  con- 
versation he  came  back  and  repudiated  what  he  had  said 
before,  and  said  that  the  floor  must  come  out  and  a  few 
days  afterward,  almost  immediately  afterward,  sent  a 
notice  condemning  the  floor  and  several  other  pieces  of 
work.]     (2) 

[If  the  defendant  knew  that  whatever  was  wrong  was 
the  fault  of  the  architect  and  not  of  the  plaintiff,  and 
knowing  that  insisted  on  the  architect  refusing  the  cer- 
tificate, knowing  that  the  fault  was  his  and  not  the  con- 
tractor's and  the  architect  acceded  to  their  demands  and 
refused  the  certificate  that  would  be  evidence  of  a  con- 
spiracy between  them  because  they  were  acting  together, 
both  knowing  that  the  work  had  been  done  in  accord- 
ance with  the  contract.]     (3) 

Verdict  and  judgment  for  plaintiff  for  |1,230.  Defend- 
ant appealed. 

Errors  assigned  were  (1)  ruling  on  evidence  quoting 
the  bill  of  exceptions;  (2,  3)  above  instructions  quoting 
them. 
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John  Kulamer,  with  him  George  O.  Colder y  for  appel- 
lant, cited :  Pressy  v.  McCormick,  235  Pa.  443 ;  Hartupee 
V.  Pittsburgh,  131  Pa.  535;  Fay  v.  Lester  Piano  Co.,  32 
Pa.  Superior  Ct.  437. 

Joseph  F.  Mayhugh,  for  appellee,  cited :  Fay  v.  Lester 
Piano  Co.,  32  Pa.  Superior  Ct.  437. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
The  plaintiffs  recovered  a  verdict  for  the  full  amount 
claimed  to  be  due  on  a  building  contract,  which  provided 
that  payments  were  to  be  made  only  on  a  certificate  to 
be  given  by  the  architect.  Despite  the  fact  that  the 
architect  refused  to  issue  a  certificate  for  the  balance 
of  the  contract  price,  the  plaintiff  sustained  his  right  to 
recover  under  allegation  and  proof  that  the  cert^cate 
was  withheld  because  of  a  fraudulent  collusion  between 
the  architect  and  owners,  and  this  vital  question  was 
fairly  submitted  to  the  jury.  The  trial  judge  saying, 
"the  question  here  is  whether  there  was  collusion  be- 
tween the  architect  and  the  defendant  for  the  purpose 
of  preventing  the  final  payment,  and  the  burden  of  proof 
is  on  the  plaintiffs  to  satisfy  you  by  the  weight  of  the 
evidence  that  there  was  collusion."  We  held  in  Fay  v. 
Lester  Piano  Co.,  32  Pa.  Superior  Ct.  437,  that  the 
question  whether  the  contractor  had  sufficient  reason 
or  excuse  for  not  producing  the  architect's  certificate 
that  the  work  had  been  completed  to  his  satisfaction,  as 
stipulated  in  the  contract,  was  for  the  jury.  Under 
that  authority  the  case  was  rightfully  submitted,  in 
that,  as  in  this  case  there  was  evidence  tending  to  show 
that  the  work  was  done  in  all  particulars  as  called  for 
by  the  contract,  and  that  the  architect  was  not  justified 
in  refusing  to  give  the  final  certificate  when  requested 
to  do  so,  and  acting  in  collusion  with  the  defendant, 
wrongfully  withheld  it  See  also  Pittsburgh  Terra- 
Cotta  Lumber  Co.  v.  Sharp,  190  Pa.  257,  in  which  the 
same  rule  is  declared.  The  amendment  to  the  plaintiffs' 
statement  did  not  change  the  cause  of  action,  at  most, 
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it  but  more  specifically  set  forth  the  alleged  collusive 
withholding  of  the  certificate  by  the  architect.  There 
being  no  reversible  error  shown  in  the  record,  the  judg- 
ment is  affirmed. 


Smythe,  Appellant,  v.  Shaw. 

Contract — Rescission — Assignment  of  contract — Evidence. 

Where  a  person  having  an  order  in  writing  for  the  sale  and 
deliveiy  of  goods,  has  given  to  the  purchaser  in  writing  a  right  to 
rescind  the  order,  if  the  latter  does  not  resell  the  goods  within  a 
given  time,  and  the  seller  assigns  his  rights  under  the  contract  to 
another,  and  the  assignee  notifies  in  writing  the  purchaser,  of  the 
assignment,  and  in  repeating  the  specifications  says  ^'there  are  no 
other  conditions  attached  to  the  order,  not  expressed  in  the  con- 
tract," the  purchaser  does  not  lose  his  right  to  rescind,  where  there 
is  nothing  orally  to  show  that  he  agreed  to  waive  such  right. 

Argued  April  26,  1915.  Appeal,  No.  172,  April  T., 
1915,  by  plaintiffs,  from  judgment  of  C.  P.  Allegheny 
Co.,  Oct.  T.,  1912,  No.  24,  on  verdict  for  defendants  in 
case  of  J.  Henry  Smy  the,  doing  business  as  the  Sunshine 
Publishing  Company,  now  for  use  of  American  Litho- 
graphic Company,  v.  John  I.  Shaw  and  A.  Abijah  Shaw, 
doing  business  as  Shaw  Brothers.  Before  Rice,  P.  J., 
Oblady,  Head,  Henderson,  Kephart  and  Trexler,  J  J. 
Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before 
Evans,  J. 

At  the  trial  it  appeared  that  J.  Henry  Smythe  traded 
as  the  Sunshine  Publishing  Company. 

The  following  correspondence  was  in  evidence  and  is 
essential  to  an  understanding  of  the  case. 

"Pittsburgh,  February  27, 1911. 
*T1ie  Sxmshine  Publishing  Company, 
^Thiladelphia,  Pa. 

^'Gentlemen :  We  will  take  one  hundred  thousand  cop- 
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ies  of  your  Juvenile  Picture  Books,  assorted,  at  the  same 
price  that  Dilworth  Brothers  Co.  pays;  namely  flS.OO 
per  1,000.  These  books  to  be  delivered  to  us  with  blank 
outside  back  cover.  These  we  will  sell  within  a  period 
of  3  or  4  or  5  months  from  date  of  first  delivery. 
^TTours  very  truly, 

"Shaw  Brothers.^' 

"Pittsburgh^Feb.  27, 1911. 
"Shaw  Brothers, 

"Pittsburgh,  Pa. 
"Gentlemen :  If,  within  a  reasonable  time,  say,  four  or 
five  months  from  date  of  first  delivery,  you  do  not  get  rid 
of  your  100,000  books,  we  will  guarantee  to  cancel  said 
contract,  or  any  part  thereof.    Yours  truly, 

"Sunshine  Publishing  Company, 
"(Signed)  J.  Henry  Smythb, 
"President." 

"New  York,  March  7, 1911. 
"Shaw  Brothers, 

"Gentlemen :  We  beg  to  acknowledge  receipt  of  your 
signed  order  through  the  Sunshine  Publishing  Company, 
Dr.  J.  Henry  Smythe,  President,  Philadelphia,  Pa.,  for 
books  as  per  specifications  herewith,  which  they  instruct 
us  to  ship,  bill  and  collect  for  their  account. 
"Yours  very  truly, 

"American  LrrnoGRAPmo  Co. 
"P.  S. — Please  let  us  know  by  return  mail  if  this  is  in 
accordance  with  your  understanding  of  the  order." 

With  this  was  the  following  specification : 
"Quantity,  100,000  assorted  books;  price,  flS.OO  per 

thousand ;  terms,  thirty  days  net  from  the  date  of  the 

bill ;  shipment,  books  to  be  shipped  in  four  weeks  time. 

There  are  no  other  conditions  attached  to  this  order  not 

expressed  in  this  contract.^^ 
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"Pittsburgh,  March  15, 1911, 
"American  Lithographic  Company, 
"New  York. 
"Gentlemen:   We  hereby  confirm  our  order  for  the 
Sambo  Picture  Books.    They  will  be  ready,  we  under- 
stand, about  a  month  from  now.    This  first  lot  we  have 
already  sold,  and  we  purpose  to  unload  a  good  many 
more  of  these  four  picture  books,  the  next  six  months. 

"We  have  received  no  communication  from  you,  at  any 
time,  and  send  you  this  letter,  only  because  Dilworth 
Brothers  have  done  the  same,  and  Rev.  J.  Henry  Smythe 
has  asked  us  to  do  so.  We  intend  to  handle  this  terri- 
tory in  our  mutual  interests,  for  all  it  is  worth. 

"Yours  very  truly, 

"Shaw  Brothbrs." 

"Pittsburgh,  July  10, 1911. 
"J.  Henry  Smythe,  President, 
"Sunshine  Publishing  Co., 
"Philadelphia,  Pa. 
"Dear  Sir :  We  wish  to  cancel  our  contract  with  you 
for  100,000  Picture  Books,  according  to  your  agreement 
of  February  27th,  signed  by  your  Mr.  J.  Henry  Smythe. 
"Respectfully  yours, 

"Shaw  Brothbbs, 
"Per  (Signed)  A.  C.  Shaw." 

Mr.  Smythe  when  on  the  witness  stand  testified  that 
"they  (meaning  Shaw  Brothers,)  knew  that  I  did  not 
print  the  books;  they  knew  that  I  did  not  manufacture 
books,  and  they  knew  that  the  order  was  to  be  assigned 
to  the  American  Lithographic  Company,  as  all  other 
orders  are,  and  the  books  were  billed  from  the  American 
Lithographic  Company  to  Shaw  Brothers  by  the  Ameri- 
can Lithographic  Company." 

There  was  no  positive  evidence  that  Shaw  Brothers 
had  any  knowledge  with  regard  to  the  relationship  be- 
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tween  Smythe  and  the  American  Lithographic  Company 
not  contained  in  the  letter  of  March  27th. 

The  suit  was  brought  to  recover  f  1,300  for  the  books 
which  the  defendants  refused  to  receive  or  pay  for. 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.  PlaintiflE  ap- 
pealed. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

Wm.  M.  Hall,  for  appellant. — The  American  Litho- 
graphic Company  had  a  contract  with  Shaw  Brothers, 
upon  which  it  had  a  right  to  sue,  not  as  use-plaintiff,  but 
in  its  own  right:  Snow  v.  Thompson  Oil  Co.,  59  Pa.  209. 

The  court  should  have  left  to  the  jury  the  question  of 
assignment :  Menner  v.  Del.  &  Hudson  Canal  Co.,  7  Pa. 
Superior  Ct.  135;  Eardley  v.  Keeling  &  Ridge,  10  Pa. 
Superior  Ct.  339;  Hedricks  v.  Schuylkill  Township,  16 
Pa.  Superior  Ct.  508;  Murphy  v.  Matthews,  43  Pa.  Su- 
perior Ct.  286 ;  Dixon  &  Co.  v.  Daub,  17  Pa.  Superior  Ct. 
168;  Dinan  v.  Supreme  Council,  Etc.,  210  Pa.  456; 
Ruple  V.  Bindley,  91  Pa.  296;  Merchants  &  M.  Bank  v. 
Barnes,  47  L.  R.  A.  737. 

Under  the  circumstances,  Shaw  Brothers  are  estopped 
from  cancellation :  FauU  v.  Tinsman,  36  Pa.  108. 

Louis  Caplan,  with  him  Qeo.  E.  Reynolds,  for  appel- 
lees. 

Opinion  by  Trexler,  J.,  October  11, 1915 : 
Shaw  Brothers  in  writing  ordered  of  the  Sunshine 
Publishing  Co.  100,000  copies  of  certain  juvenile  picture 
books.  On  the  same  day  the  Publishing  Co.,  through  J. 
H.  Smythe  gave  Shaw  Brothers  a  letter  stating,  "If 
within  four  or  five  months  from  the  date  of  the  first  de- 
livery, Shaw  Brothers  do  not  get  rid  of  the  100,000  books, 
we  guarantee  to  cancel  said  contract  or  any  part  thereof." 
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The  Sunshine  Publishing  Co.  through  Smythe  turned 
over  the  order  to  the  American  Lithographic  Co.  The 
plaintifiE  contends  that  the  contractual  relations  between 
Shaw  Brothers  and  Smythe  thereby  ceased  and  that 
thereafter  the  dealings  were  entirely  between  the  Ameri- 
can Lithographic  Co.  and  Shaw  Brothers.  Whether  this 
was  so  OP  not  must  be  determined  by  the  language  con- 
tained in  the  following  letter  written  by  the  American 
Lithographic  Co.  to  Shaw  Brothers:  ^^Gentlemen:  We 
beg  to  acknowledge  receipt  of  your  signed  order  to  the 
Sunshine  Publishing  Co.,  Dr.  J.  Henry  Smythe,  Presi- 
dent, Philadelphia,  Pa.,  for  books  as  per  specifications 
herewith,  which  they  instruct  us  to  ship,  bill  and  collect 
for  their  account.  Yours  very  truly,  American  Litho- 
graphic Co.  P.  S. — Please  let  us  know  by  return  mail  if 
this  is  in  accordance  with  your  understanding  of  the  con- 
tract." With  this  were  the  following  specifications: 
"Quantity,  100,000  assorted  books ;  price,  f  13.00  per  M. ; 
terms,  30  days  net  from  date  of  bill ;  shipment,  books  to 
be  shipped  in  four  weeks'  time.  There  are  no  other  con- 
ditions attached  to  this  order,  not  expressed  in  this  con- 
tract." 

If  Shaw  Brothers  had  no  notice  that  the  Sunshine  Pub- 
lishing Co.  had  assigned  all  its  interest  in  the  contract  to 
the  Lithographic  Co.  their  liability  must  be  determined 
under  the  written  contract  they  had  with  the  Sunshine 
Co.  and  under  that  contract  it  is  admitted  that  they  had 
the  right  of  rescission.  The  whole  point  in  the  case  is 
whether  by  any  act  of  theirs  or  by  the  letter  written  by 
the  Lithographic  Co.  to  them,  above  quoted,  their  right  of 
rescission  terminated.  We  think  the  lower  court  was 
right  in  holding  that  there  was  no  evidence  on  this  ques- 
tion to  go  to  the  jury.  The  construction  of  the  letter 
was  for  the  court.  The  letter  shows  that  the  activities  of 
the  Lithographic  Co.  in  the  matter  were  to  be  on  behalf 
of  the  Sunshine  Publishing  Co.  The  former  was  to 
ship,  bill  and  collect  for  the  latter's  account.  The  lan- 
guage shows  no  termination  of  Smythe's  interest  in  the 
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contract.  This  being  so,  the  right  of  rescission  was  not 
affected.  It  is  true  that  the  letter  stated,  "There  are  no 
other  conditions  attached  to  this  order,  not  expressed  in 
this  contract,"  but  as  long  as  the  contract  existed  be- 
tween the  Sunshine  Co.  and  the  Shaws,  the  insertion  of 
this  clause  did  not  affect  that  contract.  The  Sunshine 
Co.  could  not  by  making  a  contract  with  the  Litho- 
graphic Co.  to  print  the  books,  without  mentioning  about 
a  rescission,  cancel  its  written  engagement  with  Shaw 
Brothers  to  allow  such  rescission  unless  the  Shaws 
agreed  thereto  or  by  their  acts  signified  their  acquies- 
cence. 

There  was  some  testimony  in  the  case  given  by  Smythe 
that  Shaw  Brothers  knew  of  the  absolute  assignment  of 
the  contract  to  the  Lithographic  Co.  but  the  court  prop- 
erly paid  no  attention  to  it  for  the  reason  that  although 
Smythe  testified  as  to  the  knowledge  of  Shaw  Brothers, 
the  testimony  was  iperely  a  conclusion  unsupported  by 
the  narration  of  any  facts. 

Whatever  wrong  was  done  to  the  use-plaintiff  was  in 
that  Smythe  assigned  his  contract  and  gave  no  notice  to 
his  assignee  that  he  had  entered  into  a  written  obligation 
to  guarantee  its  rescission  under  certain  conditions.  His 
failure  to  do  so  caused  the  trouble  and  the  consequent 
loss  to  the  use-plaintiff  should  not  be  visited  upon  the 
defendant  under  the  evidence  submitted  in  the  case. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Morrow  v.  Morrow,  Appellant. 

Husland  and  wife — Alienation  of  husband's  affections— Joint 
tort  feasors — Conspiracy — Evidence. 

In  an  action  of  trespass  against  three  persons  to  recoTer  damages 
for  injuries  resulting  from  an  alleged  conspiracy  by  the  defend- 
ants to  alienate  the  affections  of  the  plaintiff's  husband,  the  plain- 
tiff must  prove  a  joint  tort,  and  cannot  recover  upon  evidence 
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showing  a  tort  by  one  of  the  defendant's  only,  or  several  distinct 
torts  by  each  of  the  defendants.  The  conspiracy  must  be  proven 
by  full,  clear  and  satisfactory  evidence;  and  while  it  is  per- 
missible to  prove  subsequent  acts  from  which  the  conspiracy  may 
be  inferred,  they  must  be  such  as  to  indicate  the  prior  collusive 
combination  and  fraudulent  purpose. 

In  such  a  case  a  verdict  for  the  plaintiff  will  not  be  sustained 
where  the  evidence  shows  that  the  defendants  were  prejudiced 
against  the  plaintiff  by  reason  of  her  immoral  .conduct,  but  fails 
to  show  that  there  was  any  combination  to  do  an  unlawful  thing, 
and  that  the  acts  and  declarations  of  the  defendants  subsequent 
to  the  husband's  desertion  indicated  that  they  thought  alike  on 
the  subject  of  the  plaintiff's  conduct,  and  continued  to  dislike  her 
for  reasons  that  were  personal  to  each.  Acts  of  violence  committed 
by  the  husband  against  the  plaintiff  prior  to  the  desertion  are  ir- 
relevant where  there  is  nothing  to  show  that  such  acts  were  the 
result  of  a  joint  understanding  among  the  three  defendants,  to 
connect  them,  as  an  inducing  cause,  with  the  husband's  feelings 
towards  his  wife. 

Argued  April  27,  1915.  Appeal,  No.  174,  April  T., 
1915,  by  defendants,  from  judgment  of  C.  P.  Allegheny 
Co.,  Jan.  T.,  1913,  No.  58,  on  verdict  for  plaintiff  in  case 
of  Lillian  M.  Morrow  y^  Daniel  Morrow,  et  al.  Before 
BiGB,  P.  J.,  Orlady,  Head,  Henderson,  Ebphaet  and 
Trexler,  JJ.    Beversed. 

Trespass  to  recover  damages  for  the  alienation  of 
plaintiff's  affections. 

At  the  trial  it  appeared  that  plaintiff's  husband  de- 
serted his  wife,  or  left  her  without  her  consent  on  Au- 
gust 18, 1912.  The  plaintiff  charged  that  the  desertion 
was  the  result  of  the  defendant's  combination  to  alien- 
ate her  husband's  affections. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
CJourt. 

Verdict  and  judgment  for  plaintiff  for  f  1,000.  De- 
fendants appealed. 

Error  assigned,  among  others,  was  in  refusing  binding 
instructions  for  defendants. 
Vol.  lxi— 14 
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M.  H.  Stevenson,  for  appellant. — The  invariable  mle 
in  conspiracy  cases  is  that  the  acts  or  declarations  of  one 
conspirator  are  not  admissible  against  the  others  until 
his  connection  with  the  conspiracy  has  been  shown 
aliunde :  Benf ord  v.  Banner,  40  Pa.  9 ;  U.  S.  v.  Goldberg, 
7  Bliss  (U.  S.)  175. 
^  Even  where  the  separate  acts  of  the  defendants  are  il- 
legal and  malicious  against  the  plaintiffs,  there  can  be 
no  recovery  "without  proof  that  the  defendants  con- 
spired together  to  do  such  acts" :  Newall  v.  Jenkins,  26 
Pa.  159;  Ballantine  v.  Cummings,  220  Pa.  621. 

Frederick  W.  Miller,  for  appellee,  cited :  Percival  v. 
Harres,  142  Pa.  369 ;  Russell  v.  Russell,  236  Pa.  449. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
The  cause  of  action  averred  in  the  plaintiff's  state- 
ment, is  that  these  three  defendants,  upon  August  18, 
1912,  and  at  various  other  times  prior  thereto, un- 
lawfully and  maliciously  conspired  and  agreed,  to  pro- 
cure the  plaintiff's  husband  to  abandon  and  desert  her, 
and  to  alienate  the  conjugal  love  and  affection  of  the 
husband  from  the  plaintiff;  in  consequence  of  these  un- 
lawful and  malicious  acts,  her  husband  deserted  her  on 
August  18,  1912,  and  the  conjugal  love  and  affection 
which  he  therefore  had  borne  for  her  was  totally  alien- 
ated, etc. 

It  is  thoroughly  established  by  our  decisions,  that 
"When  a  plaintiff  declares  against  two  or  more  persons 
averring  a  joint  tort,  he  must  prove  a  joint  tort,  and 
cannot  recov^r  upon  evidence  showing  a  tort  by  a  single 
person,  or  several  distinct  torts  by  as  many  distinct 
persons:  Savings  Deposit  Bank  v.  Reynier,  41  Pa.  Su- 
perior Ct.  1.  When  conspiracy  is  alleged,  it  must  be 
proven  by  full,  clear  and  satisfactory  evidence.  This 
measure  of  proof  is  recognized  in  all  our  cases  as  the  cor- 
rect rule,  and  while  it  is  permissible  to  prove  subsequent 
acts  from  which  the  conspiracy  may  be  inferred,  when 
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such  acts  are  relied  on  to  establish  the  conspiracy,  they 
must  be  such,  as  to  indicate  the  prior  collusive  combi- 
nation and  fraudulent  purpose;  not  slight  circumstance 
of  suspicion  upon  which  a  jury  might  guess  or  conjecture 
as  to  the  fact  of  such  unlawful  combination  ever  having 
been  entered  into,  but  they  must  be  such  as  to  warrant 
the  belief,  and  justify  the  conclusion  that  the  subsequent 
acts  were  done  in  furtherance  of  the  unlawful  combina- 
tion, and  in  pursuance  of  the  scheme  to  defraud.  The 
subsequent  acts  must  negative  the  idea  of  a  lawful  under- 
taking or  purpose,  and  must  tend  to  show  the  prior  un- 
lawful combination.  If  the  subsequent  acts  show  an 
honest  purpose  or  a  lawful  transaction,  it  would  be  vio- 
lence to  the  settled  rules  of  evidence,  and  to  the  legal 
rights  of  parties  to  hold  that  testimony  which  shows  sub- 
sequent lawful  acts  is  sufficient  to  establish  a  prior  un- 
lawful combination :  Ballantine  v.  Cummings,  220  Pa. 
621;  Hulings  V.  Darlington,  57  Pa.  Superior  Ct.  535.  A 
conspiracy  must  be  proven  by  substantive  acts,  not  by 
disconnected  circumstances,  and  one  of  which,  or  all  of 
which  are  more  consistent,  or  just  as  consistent,  with  a 
lawful  purpose  as  with  an  unlawful  undertaking. 

The  important  facts  in  this  case  are  free  from  contro- 
versy, and  it  is  only  by  a  forced  and  unnatural  construc- 
tion, to  have  them  lead  to  inferences  which  would  war- 
rant the  conclusion  reached  by  the  jury.  The  plaintiff 
was  married  to  James  Cowan  in  1898,  and  by  him  had 
two  children,  aged  fifteen  and  ten  years,  at  the  time  of 
the  trial.  She  maintained  the  wifely  relation  with  her 
husband  until  1909,  when  she  became  acquainted  with 
Fred.  Morrow,  who  is  a  son  of  Daniel  Morrow,  one  of 
the  defendants,  a  brother  of  another,  Ephraim,  and  a 
cousin  of  the  third  defendant,  James  K.  Morrow.  She, 
with  her  children,  followed  Fred.  Morrow  to  Oklahoma, 
where  he  was  an  oil  well  driller,  and  from  June  to  Oc- 
tober, 1910,  lived  there  with  him  as  his  avowed  wife.  It 
appears  that  this  unlawful  relation  was  not  concealed 
from  his  family,  as  the  plaintiff  on  September  12, 1910, 
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wrote  and  sent  a  post  card  to  the  mother,  from  Cody'a 
BlnflF,  Oklahoma,  addressing  her  as  "Dear  mother'*  and 
signing  it,  "yours  in  haste,  Mrs.  F.  Morrow."  In  October, 
Fred.  Morrow  and  Mrs.  Cowan  returned  to  Pennsyl- 
vania, and  visited  among  his  father's  relatives ;  announc- 
ing themselves  as  husband  and  wife,  and  staying,  as  such, 
for  one  night  at  the  home  of  the  father,  who  with  the 
mother  of  Fred.  Morrow,  surrendered  their  personal  bed- 
room for  use  of  the  son  and  the  putative  wife.  On  Novem- 
ber 1, 1910,  the  plaintiff,  as  Mrs.  Lillie  M.  Cowan,  insti- 
tuted a  divorce  proceeding  against  her  husband,  James 
Cowan,  in  the  Court  of  Common  Pleas  of  Butler  County, 
Pennsylvania,  which  resulted  in  a  final  decree  on  Decem- 
ber 27, 1910.  On  February  2, 1911,  she  was  formally  mar- 
ried to  Fred.  Morrow,  after  which  time  they  lived  in 
Allegheny  City  for  a  short  time,  and  then  removed  to 
Bakerstown,  near  which  village,  the  defendants  lived, 
and  where  their  respective  properties  were  located  near 
to  each  other.  Differences  between  husband  and  wife  be- 
came so  acute  that  he  deserted  and  abandoned  her  on 
August  18, 1913,  and  this  action  was  brought  by  her,  in 
which  a  verdict  of  f  1,000  was  recovered,  which  the  court, 
on  a  motion  for  judgment  non  obstante  veredicto,  re- 
fused to  disturb. 

We  are  satisfied  after  a  careful  examination  of  all  the 
testimony,  as  well  as  the  opinion  of  the  learned  trial 
judge,  that  the  court  erred  in  not  aflBrming  the  defend- 
ants' fifth  point,  viz :  "That  under  all  the  evidence  the 
verdict  must  be  for  the  defendants.'*  It  is  not  necessary 
to  consider  the  assignments  relating  to  overruling  of  the 
defendants'  objections  to  the  testimony  of  Mrs.  Morrow 
and  others,  as  we  arrive  at  our  conclusion  in  the  light 
of  all  the  testimony  admitted  by  the  court.  It  is  nowhere 
shown  that  there  was  any  combination  of  these  defend- 
ants to  do  an  unlawful  thing.  The  admitted  deceptioD 
practiced  by  the  plaintiff,  in  pretending  to  be  the  law- 
ful wife  of  Fred.  Morrow,  when  she  visited,  with  her 
paramour,  the  home  of  his  father  and  mother,  would 
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naturally  arouse  a  feeling  of  permanent  aversion  to  her, 
and,  as  stated  by  the  court,  "all  the  acts  from  which  a 
conspiracy  between  the  three  defendants  can  be  inferred, 
except  the  threat  by  James  K.  Morrow,  and  his  removal 
of  a  cow,  happened  on  or  after  August  18th,  when  the 
husband  left  her." 

Prior  to  the  marriage,  there  was  decided  opposition 
to  it  on  the  part  of  the  father  of  the  husband,  and  she 
knew  that  she  was  not  welcome  in  that  family  on  account 
of  the  facts  which  were  known  to  all  the  parties.  Not- 
withstanding this,  she  states  that  they  severally  treated 
her  right,  and  made  no  open  objection  to  her.  There  is 
no  magic  in  a  marriage  contract  which  obliges  the  fam- 
ily of  the  husband  to  accept  a  questionable  daughter-in- 
law,  and  it  was  both  natural  and  lawful  for  the  family 
to  maintain  an  attitude  of  protest  against  that  marriage. 
There  is  no  testimony,  showing  that  any  of  them  dis- 
cussed the  subject  until  after  the  husband's  desertion. 
The  physical  violence  alleged  by  her  against  her  husband 
—choking  and  threatening  to  kill  her;  being  ugly  and 
hateful  to  her, — the  sale  of  his  personal  property  to  his 
relatives,  in  leaving  the  neighborhood,  might  be  impor- 
tant items  of  evidence  in  a  personal  action  against  the 
husband,  but  there  is  no  word,  act  or  circumstance 
tending  to  show  a  joint  understanding  among  the  three 
defendants,  to  connect  them,  as  an  inducing  cause,  with 
the  husband's  feelings  toward  his  wife.  The  most  that 
can  be  inferred  from  the  isolated  subsequent  acts  would 
be  that  for  reasons  deemed  good  and  sufficient,  the  rela- 
tives thought  alike  on  the  subject,  and  continued  to  dis- 
like her  for  reasons  that  were  personal  to  each.  This 
measure  of  proof  falls  far  short  of  that  demanded  by  the 
decisions.  It  is  not  necessary  to  consider  the  legal  eflFect 
of  the  Butler  County  divorce  decree,  as  the  plaintiflPs 
case  fails  for  lack  of  proof  to  sustain  her  action. 

The  judgment  is  reversed. 
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Gommonwealth  v.  Bowser,  Appellant. 

See  61  Pa.  Superior  Ot  107, 114. 

Dissenting  Opinion  by  Kbphabt,  J.,  October  11, 1915: 
Our  objection  to  the  majority  opinion  is  based  on  the 
construction  .of  the  words  "inveigling  or  enticing  into  a 
house  of  ill-fame  or  assignation  or  elsewhere,  &c."  We 
prefer  to  rest  our  opinion  on  the  construction  of  similar 
language  as  made  by  the  Supreme  Court  of  the  State  of 
Minnesota  as  reported  in  State  v.  McCrum,  38  Minn.  154, 
36  N.  W.  102 :  "Again,  the  words  *house  of  ill-fame,  or 
of  assignation'  are  entirely  superfluous  if  they  are  not 
used  to  indicate  to  some  extent  to  what  kind  of  place 
the  female  must  be  inveigled  or  enticed.'  If  the  legisla- 
ture had  intended  the  character  of  the  place  to  be  no  de- 
ment in  the  case  it  would  naturally  have  used  such  worda 
as  ^into  any  place,'  instead  of  'into  a  house  of  ill-fame,  or 
of  assignation  or  elsewhere.'  The  sub-division  presents 
a  case  where  particular  words  of  description  are  fol- 
lowed by  a  general  word ;  that  is  words  of  a  specific  or 
limited  meaning  are  followed  by  words  not  so  specifically 
limited.  In  such  cases  the  rule  of  interpretation  is  that 
unless  there  be  a  clear  manifestation  of  a  different  legis- 
lative intent  the  general  words  are  to  be  construed  as 
applicable  to  persons  or  things  or  cases  of  like  kind  as 
are  designated  by  the  particular  words In  the  sub- 
division before  us  we  consider  the  character  of  the  place 
into  which  the  female  is  inveigled  or  enticed  an  essential 
element  of  the  offense,  and  that  it  must  be  a  place  used 
to  some  extent  for  the  purposes  of  prostitution  or  as- 
signation and  that  unless  it  has  previously  been  so  used 
the  offense  does  not  come  within  the  sub-division." 
Judge  Trbxlbb  concurs  in  the  dissenting  opinion. 


Digitized  by 


Google 


WINTER,  Appellant,  v.  COLONIAL  LAND  CO.    2l6 
215,  (1915).]         Syllabus-Statement  of  Facts. 

V 

Winter,  Appellant,  v.  Colonial  Land  Company. 

CorUraci — Contract  under  seal — Corporation — Seal  after  agent's 
name — Statute  of  limitations. 

Where  a  contract  for  the  sale  of  land  by  a  corporation  is  signed 
in  the  name  of  the  corporation  by  two  persons  with  the  word 
"agent"  after  their  names,  followed  by  an  ordinary  scroll  seal,  and 
there  is  nothing  in  ihe  body  of  the  contract  to  show  that  the  con- 
tract purported  to  be  under  seal,  the  writing  is  not  a  contract  of 
specialty  binding  the  corporation;  and  if  a  suit  is  brought  by  the 
purchaser  of  the  land  against  the  corporation  on  a  cause  of  action 
growing  out  of  ihe  contract,  the  statute  of  limitations  may  be 
pleaded  by  the  company  if  the  suit  has  not  been  brought  until 
eleven  years  after  the  date  of  the  contract;  and  if  in  such  a  case 
it  appears  that  the  plaintiff  alleged  that  a  portion  of  the  contract 
was  oral,  there  is  all  the  more  reason  for  sustaining  the  plea  of  the 
statute. 

Argued  April  27,  1915.  Appeal,  No.  185,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1913,  No.  531,  for  defendant  n.  o.  v.  in  case  of 
Peter-Winter  v.  Colonial  Land  Company.  Before  BiCB, 
P.  J.,  Orlady,  Head,  Henderson,  Kbphabt  and  Trbx- 
LER,  JJ.    Affirmed. 

« 
Assumpsit  for  breach  of  contract. 

Prom  the  record  it  appeared  that  the  contract  in  ques- 
tion had  been  executed  eleven  years  prioif  to  the  bringing 
of  the  suit 

The  plaintiff  claimed  that  the  contract  was  under  seal 
and  a  specialty.  The  defendant  denied  this  and  pleaded 
the  statute  of  limitations. 

The  premises  and  conclusion  of  the  contract  were  as 
follows: 

This  agreement,  made  the  4th  day  of  October,  A.  D., 
1902,  between  the  Colonial  Land  Company,  by  Black  & 
Baird,  Agents,  party  of  the  first  part,  and  Peter  Winter, 
of  West  Bridgewater,  Pa.,  party  of  the  second  part: 
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The  conditions  of  this  agreement  shall  extend  to  and 
bind  the  heirs,  executors,  administrators,  successors  and 
assigns  of  the  respective  parties. 

The  Colonial  Land  CJompany,  [seal] 
By  Black  &  Baird, 

Agent. 
Pbtbr  Winter.  [seal] 

Attest: 

The  jury  returned  a  verdict  for  plaintiff  for  f 665. 

On  a  motion  for  judgment  n.  p.  v.  Evans,  J.,  filed  the 
following  opinion : 

The  plaintiff  brought  suit  to  recover  damages  for  a 
breach  of  contract,  alleging  that  he  had  entered  into 
a  contract  for  the  purchase  of  a  lot  of  ground  from  the 
defendant  corporation  on  the  fourth  of  October,  1902, 
a  copy  of  which  agreement  is  attached  to  the  statement 
of  claim.  That  certain  oral  representations  were  made 
to  the  plaintiff  as  an  inducement  to  the  execution  of  said 
written  agreement  and  contemporaneous  with  the  same. 
These  oral  contemporaneous  agreements  were : 

That  within  two  years  the  defendant  company  would 
erect  an  incline  plane  running  from  Colonial  avenue  to 
the  top  of  the  hill  and  connected  with  Charles  street  in 
said  plan. 

That  a  street  car  line  would  be  constructed  on  Co- 
lonial avenue  to  connect  with  a  proposed  line  to  Cora- 
opolis. 

That  all  the  lots  in  Block  No.  1  fronting  on  Colonial 
avenue,  except  No.  30,  were  then  sold,  and  that  all  the 
lots  in  Block  No.  2,  with  the  exception  of  two  or  three 
lots,  were  sold. 

That  the  defendant  company  had  certain  men  at  work 
on  the  east  side  of  the  Lake  Erie  Railroad,  and  repre- 
sented to  the  plaintiff  that  the  work  then  in  progress 
was  the  beginning  of  the  erection  of  a  large  bridge  works. 

That  he  believed  these  statements  to  be  true  and,  in 
consideration  of  them,  entered  into  an  agreement  to  pur- 
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chase  the  said  lot,  averring  that  the  oral  representations 
and  those  printed  on  said  plan  constituted  a  contem- 
poraneous parol  agreement  with  the  written  agreement 
and  became  a  part  of  the  written  agreement  between  the 
parties  plaintiff  and  defendant. 

The  written  agreement  was  as  follows :  "It  is  under- 
stood and  agreed  that  when  one-half  of  all  lots  fronting 
on  any  street  in  said  plan  are  sold,  the  Colonial  Land 
Company  will  enter  into  contracts  for  improving  said 
streets  by  paving,  curbing,  sewering  and  laying  of  ce- 
ment or  flagstone  sidewalks  thereon." 

Plaintiff  alleges  that  the  bridge  works  were  not  built, 
that  the  street  car  line  was  not  built,  that  the  incline 
plane  was  not  built,  and  that  Colonial  avenue  had  not 
been  improved,  alleging,  therefore,  a  breach  of  contract, 
and  brought  suit  to  recover  damages. 

At  the  trial  of  the  case  the  trial  judge  was  of  the 
opinion  that  the  evidence  did  not  sustain  the  allegation 
as  to  the  erection  of  the  bridge  works  and  the  street 
railway  line,  there  being  no  evidence  that  the  agent  of 
the  company  had  alleged  that  the  defendant  company 
was  building  either  the  bridge  works  or  the  street  car 
line,  and  the  evidence  being  to  the  effect  that  the  bridge 
works  was  then  in  course  of  erection,  but  had  subse- 
quently been  abandoned. 

The  two  questions  left  to  the  jury  were  the  question 
of  the  purpose  to  build  an  incline  plane  and  the  question 
as  to  whether  or  not  the  plaintiff  had  bought  his  lot  on 
the  strength  of  the  representations  that  more  than  one- 
half  of  the  lots  on  Colonial  avenue  were  sold  at  that 
time.  Defendant  pleaded  the  statute  of  limitations. 
The  plaintiff  entered  into  his  contract  with  the  defend- 
ant on  October  4, 1902,  and  brought  this  suit  on  January 
24, 1913,  eleven  years  after  the  execution  of  the  contract. 
The  contract  was  in  writing  and  opposite  the  signature 
of  "Black  and  Baird,  Agents,"  and  Peter  Winter  are 
seals  in  the  shape  of  a  scroll.  There  is  nothing  in  the 
body  of  the  contract  which  indicates  that  it  is  a  contract 
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under  seal;  as,  for  instance,  there  is  no  clause  of  the 
contract  as  ^^witnesseth  the  hand  and  seal  of  the  parties" 
or  any  indication  that  the  parties  intended  this  to  be  a 
contract  in  specialty.  And  again,  there  was  no  evidence 
that  Black  and  Baird,  as  agents  for  the  Ck)lonial  Land 
Company,  had  any  authority  to  execute  a  contract  under 
seal  for  the  corporation. 

At  the  trial  of  the  case  the  point  for  binding  instruc- 
tions for  the  defendant  was  refused  because  the  contract 
was  in  writing  and  had  the  seal  opposite  the  names  of 
the  parties,  and  if  it  was  a  contract  in  specialty,  then 
the  statute  of  limitations,  so  far  as  the  breach  of  that 
contract  was  concerned,  would  not  bar  an  action  within 
six  years.  The  theory  upon  which  the  case  was  sub- 
mitted to  the  jury,  so  far  as  the  question  of  breach  of 
contract  in  neglecting  to  grade*,  pave,  curb  and  sewer 
Colonial  avenue,  was  that  that  agreement  was  in  writ- 
ten contract,  and  if  the  plaintiff  bought  his  lot  on  the 
strength  of  the  representations  of  the  agents  of  the  de- 
fendant that  one-half  of  the  lots  on  Colonial  avenue  were 
sold,  then  the  defendant  was  estopped  from  denying  that 
one-half  the  lots  were  sold.  So  far  as  the  breach  of 
contract  for  the  building  of  the  incline  plane  is  con- 
cerned, that  was  purely  an  oral  representation,  and  un- 
der the  testimony  and  allegation  that  incline  plane  was 
to  be  built  within  two  years  from  the  date  of  this  con- 
tract, which  would  be  1904,  or  over  eight  years  before 
the  bringing  of  this  suit. 

I  am  satisfied  that  so  far  as  the  defendant  corporation 
is  concerned,  the  contract  for  the  sale  of  this  land  was 
not  a  contract  in  specialty,  and,  therefore,  a  claim  for  a 
breach  of  contract  would  be  barred  within  six  years 
from  the  date  of  the  breach.  In  the  first  place,  accord- 
ing to  the  plaintiff's  allegation,  this  contract  between 
plaintiff  and  defendant  was  partly  oral  and  partly  in 
writing,  and  that  of  itself  would  be  sufBcient  to  render 
the  whole  of  the  contract  in  parol  so  far  as  the  applica- 
tion of  the  statute  of  limitations  is  concerned;  and  in 
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the  second  place,  so  far  as  this  defendant  corporation 
iBConcemedy  there  is  no  evidence iiere  sufBcient  to  justify 
the  court  in  finding  that  the  written  contract  was  a  con- 
tract under  seal.  As  I  stated  before,  the  contract  on  its 
face  does  not  purport  to  be  under  seal.  The  fact  that  an 
agent  signed  that  contract  and  put  a  seal  opposite  his 
name  was  not  sufficient  to  bind  the  principal  under  a 
contract,  of  specialty. 

And  now,  January  18, 1915,  motion  ex  parte  defendant 
for  judgment  for  the  defendant  non  obstante  veredicto 
is  allowed  and  judgment  is  hereby  entered  for  the*  de- 
fendant non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Frank  Thomson,  with  him  George  O.  Bradshaw,  for 
appellant. — The  contract  was  under  seal:  Taylor  v. 
Glaser,  2  S.  &  R.  501;  Hopkins  v.  Mehaflfy,  11  S.  &  R. 
126;  Campbell  v.  Baker,  2  Watts  83. 

Charles  M.  Thorp,  with  him  A.  Leo  Weil  and  8.  Leo 
Ruslander. 

Appellant  is  barred  by  the  statute  of  limitations,  be- 
cause the  written  contract  was  not  a  sealed  instrument : 
Gmbbs  V-  Natl.  Life  Maturity  Ins.  Co.,  27  S.  E.  464; 
Bates  V.  Boston  &  N.  Y.  Cent.  Ry.  Co.,  92  Mass.  251; 
Smith  V.  Women's  Medical  College,  72  Atl.  1107. 

Even  were  the  written  contract  a  sealed  instrument, 
appellant's  reliance  partly  on  such  contract  and  partly 
on  an  oral  contract  reduces  the  whole  contract  to  one  of 
parol,  so  far  as  the  bar  of  the  statute  of  limitations  is 
concerned:  Hamilton  v.  Hart,  109  Pa.  629;  Lawell  v. 
Bader,  24  Pa.  283;  Carrier  v.  Dilworth,  59  Pa.  406; 
Vicary  v.  Moore,  2  Watts  451. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 

On  the  trial  before  the  jury,  the  question  of  the  effect 
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of  the  defendant's  plea  of  the  statute  of  limitations^  was 
reserved  by  the  court,  and  on  hearing  of  a  motion  for 
judgment  non  obstante  veredicto  it  was  held  to  be  a 
bar  to  the  action.  We  adopt  the  interpretation  of  the 
contract  as  made  by  Judge  Evans  for  the  reasons  ex- 
pressed in  the  opinion  filed  by  him,  and  affirm  the  judg- 
ment. 


Keown  v.  Bunton,  Appellant 

Courts — County  courts  of  Allegheny  County — Appeal — Acts  of 
May  6, 1911,  P.  L.  189,  and  May  23, 191S,  P.  L.  SlO—Improper  re- 
marks of  counsel. 

A  party  who  has  had  a  jury  trial  under  the  Act  of  May  5, 1911, 
P.  L.  198,  as  amended  by  the  Act  of  May  23,  1918,  P.  L.  810,  re- 
lating to  the  county  court  of  Allegheny  County,  is  not  entitled  to 
appeal  from  the  county  court  unless  a  retrial  of  the  issues  of  fact 
is  necessary  to  prevent  injustice.  If  such  party  has  moved  for  a 
new  trial  in  the  county  court  and  has  been  refused,  and  it  appears 
that  there  was  evidence  which,  if  believed  by  the  juiy,  was  suf- 
ficient to  sustain  the  verdict,  the  Superior  Court  will  not  reverse 
an  order  of  the  Court  of  Common  Pleas  refusing  an  appeal. 

The  power  of  the  appellate  court  to  grant  a  new  trial  for  inade- 
quacy of  the  verdict  is  exceptional. 

The  Superior  Court  will  not  reverse  an  order  of  the  Court  of 
Common  Pleas  of  Allegheny  County  refusing  an  appeal' from  a 
judgment  of  the  county  court  where  the  ground  of  the  appeal  is 
the  improper  remarks  of  counsel,  if  such  remarks  appear  nowhere 
in  the  record  of  the  case,  except  in  the  petition  for  the  allowance  of 
the  appeal.  Such  remarks  are  not  the  subject  of  exception  unless  put 
upon  the  record  at  the  time  th^  are  made,  and  a  motion  to  with- 
draw a  juror  was  made,  and  a  continuance  asked  for. 

Estoppel — Counsel  fees — Attorney  and  client 

In  an  action  of  assumpsit  by  a  client  against  his  attorney  the 
defendant  claimed  as  a  set-off  a  fee  of  five  hundred  dollars  whid 
he  alleged  was  due  in  an  equity  suit  in  which  he  was  the  plaintif  8 
attorney.  In  an  action  at  law  following  the  equity  suit  against  the 
defendant  in  the  equity  suit,  the  plaintiff  filed  a  statement  to  wfaidi 
be  swore  that  he  claimed  ''compensation  for  the  amount  of  counad 
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fees  spent  bj  the  plaintifP'  in  the  equity  suit  to  the  amount  of  five 
hnndied  dollars.  Plaintiff  testified  that  the  statement  had  been 
prepared  by  the  defendant,  his  attorn^,  that  he  signed  it  without 
hiB  attention  being  called  to  this  item,  and  that  he  knew  nothing  of 
it  Held,  that  such  statement  did  in  law  not  estop  the  plaintiff 
from  defending  against  a  claim  of  five  hundred  dollars  as  compen- 
sation to  the  defendant  in  the  equity  suit,  because  (1)  the  attempt 
of  the  parties,  evidently  was  to  fix  the  attorney  fee  if  obtained 
from  the  opposite  party,  and  (2)  if  the  statement  was  to  be  taken 
as  verity  it  would  be  proof  of  payment  of  the  fee.  The  question  of 
estoppel  in  such  a  case  was  for  the  consideration  of  the  jury  in 
connection  with  the  other  testimony. 

Courts — County  court  of  Allegheny  County — Practice — Record — 
Testimony — Appeals. 

On  a  petition  to  the  Court  of  Common  Pleas  of  Allegheny  Coun- 
ty to  allow  an  appeal  from  a  judgment  of  the  county  court,  the 
evidence  should  be  brought  upon  the  record  in  the  Common  Pleas 
by  incorporating  it  in,  or  attaching  it  to  the  petition,  or  in  some 
other  proper  manner. 

Argued  April  27,  1915.  Appeal,  No.  186,  April  T., 
1915,  by  defendant,  from  order  of  C.  P.  Allegheny  Co., 
April  T.,  1915,  No.  833,  refusing  appeal  from  the  County 
Court,  in  case  of  William  Keown  v.  Harry  R.  Bunton. 
Before  Rice,  P.  J.,  Orlady,  Hbad,  Henderson,  Kephart 
and  Trexler,  J  J.    AflBrmed. 

Assumpsit  for  money  had  and  received. 

Prom  the  record  it  appeared  that  plaintiff  claimed  to 
recover  the  sum  of  f 908.39,  less  a  reasonable  fee  for  the 
aervices  rendered  by  defendant  in  litigation  involved  in 
collecting  the  sum  in  controversy.  The  defendant 
claimed  a  counsel  fee  of  five  hundred  dollars.  In  the 
county  court;  the  jury  allowed  him  the  sum  of  f330.84. 
He  was  refused  a  new  trial  by  the  county  court,  and  a 
petition  for  an  appeal  filed  by  him  in  the  Court  of  Com- 
mon Pleas  was  also  refused. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Superior  Court. 


Digitized  by 


Google 


222  KEOWN  v.  BUNTON,  Appellant. 

Assignment  of  Error— Opinion  of  the  Court.  [61  Pa.  Superior  Ci 
Error  assigned,  among  others^  was  the  order  refusing 
the  appeal. 

Harry  R.  Bunton,  with  him  Charles  A.  Path,  for  ap- 
pellant.— ^A  new  trial  should  have  been  granted :  Grif- 
fiths V.  Wilkes-Barre,  2  D.  R.  81;  Chestnut  v.  Auto  Car 
Co.,  53  Pa.  Superior  Ct.  1 ;  Spencer  v.  Stockdale  Bore., 
57  Pa.  Superior  Ct.  622;  Woodward  v.  Consolidated 
Traction  Co.,  17  Pa.  Superior  Ct.  576. 

Where  the  facts  are  undisputed  the  question  of  estop- 
pel is  a  question  of  law  for  the  court :  Cox  v.  Rogers,  77 
Pa.  160;  Grasser  v.  Eckart,  1  Binney  574;  Hoflfer  v. 
Wightman,  5  Watts  205;  Paine  v.  Monongahela  Nat 
Bank,  194  Pa.  403;  Beaver  Borough  v.  Davidson,  9  Pa. 
Superior  Ct.  159;  Sickman  v.  Lapsley,  13  S.  &  R.  224; 
Church  V.  Winton,  196  Pa.  107;  Ereamer  v.  Fleming, 
200  Pa.  414 ;  Longswamps  School  District  v.  Trexler,  58 
Pa.  141. 

John  D.  Meyer,  for  appellee. 

Opinion  by  Trexler,  J.,  October  11, 1915 : 
The  plaintiff  claimed  of  the  defendant  a  sum  of 
money  which  the  latter  as  attorney  had  collected  for 
him.  The  defendant  had  a  setoff  or  counter  claim  for 
services  rendered  for  the  plaintiff  in  several  suits  grow- 
ing out  of  the  same  transactions.  The  matter  was 
tried  before  a  judge  and  a  jury  in  the  county  court  of 
Allegheny  County,  and  the  jury  allowed  the  defendant 
the  sum  of  ^30.84  for  services  performed.  The  defend- 
ant moved  for  a  new  trial  before  the  county  court,  al- 
leging that  the  verdict  was  against  the  weight  of  the 
evidence  and  that  the  verdict  as  to  the  credit  allowed 
him  for  services  rendered  was  inadequate.  A  new  trial 
being  denied,  he  presented  a  petition  to  the  Common 
Pleas  of  Allegheny  County  for  leave  to  appeal  stating 
at  some  length  in  his  petition  the  various  services  per- 
formed by  him  as  attorney  for  the  plaintiff  alleging  that 
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the  testimony  in  the  case  showed  that  he  was  entitled  to 
much  more  than  the  verdict  of  the  jury  allowed  him,  as 
but  one  witness  testified  to  an  amount  approximating 
said  sum  and  the  testimony  of  said  witness  was  not 
based  upon  the  correct  theory,  and  further  in  addition  to 
the  reasons  contained  in  his  motion  for  a  new  trial  that 
counsel  for  plaintiff  had  made  improper  remarks  to  the 

jiiry. 

First,  as  was  stated  by  President  Judge  KiCE  in  Kob- 
ertson  v.  Kraus,  58  Pa.  Superior  Ct.  331  (333),  a  party 
who  has  had  a  jury  trial  under  the  Act  of  May  5,  1911, 
P.  L.  198,  as  amended  by  the  Act  of  May  23,  1913,  P.  L. 
310,  is  not  entitled  to  appeal  from  the  county  court  un- 
less a  retrial  of  the  issues  of  fact  is  necessary  to  prevent 
injustice;  that  the  application  for  appeal  is  not  an  ex 
parte  proceeding  in  which  the  allegations  of  the  petition 
must  be  taken  as  verity;  that  the  adverse  party  has  a 
right,  not  only  to  be  heard  upon  the  question  of  their  suf- 
ficiency, but  to  controvert  ttem  by  answer ;  and  that  the 
court  is  to  exercise  a  sound  judicial  discretion,  on  due 
consideration  of  the  relevant  matters  properly  brought 
before  it,  and  may  refuse  the  appeal  if,  upon  such  con- 
sideration, it  is  not  satisfied  that  a  retrial  is  necessary 
to  prevent  injustice.  As  there  was  evidence  which,  if 
believed  by  the  jury,  was  sufficient  to  sustain  the  ver- 
dict, we  feel  that  we  should  not  disturb  the  conclusion 
reached  by  the  jury.  The  power  of  the  appellate  court 
to  grant  a  new  trial  for  inadequacy  of  the  verdict  is  ex- 
ceptional: Chestnut  v.  Auto  Car  Co.,  53  Pa.  Superior 
Ctl. 

Second,  as  to  the  improper  remarks  of  counsel,  they 
appear  nowhere  in  the  record  of  the  case,  except  in  the 
petition  for  the  allowance  of  the  appeal.  They  were  not 
brought  upon  the  record  in  the  way  that  has  been  pointed 
out  in  numerous  cases.  They  are  not  the  subject  of  ex- 
ception unless  put  upon  the  record  at  the  time  they  are 
made  and  a  motion  to  withdraw  a  juror  is  made  and  a 
continuance  asked  for :  Brown  v.  Central  Penna.  Trac- 
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lion  Co.,  237  Pa.  324;  Ickes  v.  Ickes,  237  Pa.  582;  Fer- 
guson V.  Barber  Asphalt  Paving  Co.,  59  Pa.  Superior 
Ct.  386.  As  there  is  nothing  properly  before  us  we  can- 
not consider  the  matter. 

Third,  the  plaintiff  in  a  suit  of  equity  in  which  the  de- 
fendant was  his  attorney,  which  suit  forming  part  of  the 
transaction  involved  in  this  case,  filed  a  bill  in  which  he 
claimed  "compensation  for  the  amount  of  counsel  fees 
spent  by  the  plaintiff  in  dissolving  the  injunction  as 
aforesaid  and  in  sustaining  the  decree  of  the  lower  court 
on  appeal  to  the  Supreme  Court,  viz,  f500."  It  is 
claimed  that  this  statement  made  by  the  plaintiff  is  an 
absolute  estoppel;  that  he,  having  sworn  to  it,  cannot 
now  controvert  the  fact  that  defendant's  fees  were  to  be 
1500.  Plaintiff  testified  upon  the  trial  that  the  state- 
ment was  prepared  by  the  defendant  as  his  counsel,  that 
he  signed  it  without  his  attention  being  called  to  this 
item  and  that  he  knew  nothing  of  it.  The  question  of 
estoppel  is  not  raised  in  the  application  for  a  new  trial 
nor  in  the  petition  for  leave  to  appeal,  but  without  con- 
sidering this  irregularity  in  bringing  the  matter  before 
the  court  we  cannot,  in  any  view  of  the  case,  see  how  the 
item  would  estop  plaintiff  from  defending  against  the 
claim  of  his  counsel.  The  attempt  of  both  attorney  and 
client,  evidently,  was  to  fix  the  attorney  fees  if  obtained 
from  the  opposite  party.  If  the  statement  is  to  be  taken 
as  verity,  it  would  equally  be  proof  of  payment  of  the 
counsel  fees  as  of  their  amount,  for  there  is  a  positive 
assertion  that  the  amount  was  spent  and  if  this  means 
anything  it  means  that  the  amount  has  been  paid.  The 
statement  was  properly  in  evidence,  and  its  effect  was 
for  the  jury  to  be  considered  in  connection  with  the  other 
testimony.  The  court  could  not,  as  a  matter  of  law, 
decide  that  it  definitely  settled  the  matter  of  defendant's 
fees  in  said  case.  We  think  there  is  no  merit  in  this 
assignment. 

When  the  petition  to  appeal  was  presented  to  the  lower 
court  it  was  only  accompanied  by  a  certain  portion  of 
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the  testimony.  This  portion  is  now  printed  in  the  ap- 
pendix together  with  the  remainder  of  the  testimony, 
but  how  much  of  the  record  was  before  the  Common 
Pleas  Court  when  the  petition  was  presented  we  are  un- 
able to  ascertain.  As  was  stated  in  Bobertson  v.  Kraus, 
58  Pa.  Superior  Ct.  331  (334),  all  that  is  before  the 
Common  Pleas  Court  is  what  is  contained  in  the  petition 
and  whatever  might  be  attached  thereto  or  made  a  part 
thereof.  The  proper  practice  indicated  in  said  case  is 
that  the  evidence  given  in  the  trial  should  be  brought 
upon  the  record  in  the  Common  Pleas  by  incorporating 
it  in  or  attaching  it  to  the  petition,  a  transcript  of  it, 
or  in  any  other  manner.  However,  as  we  think  upon  the 
merits  no  injustice  was  done  to  the  defendant  and  that 
the  verdict  should  stand,  we  need  not  further  discuss 
this  phase  of  appellant's  case. 

All  the  assignments  of  error  are  overruled  and  the 
order  of  the  court  is  a£Srmed. 


MaMer  t?.  Freeman,  Appellant. 

Judgment — Striking  off  judgment — Parties — Members  of  unin- 
corporated association — Lease. 

"Where  a  judgment  has  been  entered  against  the  members  of  an 
nnincorporated  association  naming  them  individually,  under  a 
warrant  in  a  lease  signed  by  two  of  the  members  only,  one  as  presi- 
dent, and  the  other  as  secretary,  the  judgment  will  be  stricken  off 
as  to  the  members  who  did  not  sign  the  lease,  but  will  stand  as  to 
the  two  who  signed. 

Argued  April  28,  1915.  Appeal,  No.  191,  April  T., 
1915,  by  defendant,  from  order  of  C.  P.  Allegheny  Co., 
Jan.  T.,  1915,  No.  54,  making  absolute  rule  to  open  judg- 
ment in  case  of  Walter  A.  Mahler  v.  Balph  Freeman,  J. 
A.  Rhodes,  Fred.  Fulgora,  Jos.  Dean,  H.  Brooks  and 
John  Sipe,  representing  themselves  and  others  interested 
and  known  as  the  Moving  Picture  Operators'  Protective 
Vol.  lxi — 15 
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Union,  Local  No.  171,  an  unincorporated  association. 
Before  Rice,  P.  J.,  Orlady,  Head,  Henderson,  Kbp- 
HART  and  Trexleb,  JJ.    Judgment  modified. 

Rule  to  open  judgment 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  the  rule  absolute  to 
the  extent  of  opening  the  judgment 

John  F.  Oloeckner,  with  him  Lee  C.  Beatty,  for  ap- 
pellants.— ^A  judgment  confessed  by  one  partner  in  the 
firm  name,  though  for  a  firm  debt,  is  void  against  the 
others,  but  is  good  against  the  partner  confessing  it: 
Grier  v.  Hood,  25  Pa.  430;  Ross  v.  Howell,  84  Pa.  129; 
McCleery  v.  Thompson,  130  Pa.  443 ;  Franklin  v.  Morris, 
154  Pa.  152;  McNaughton's  App.,  101  Pa.  550;  Adams 
V.  Leeds,  195  Pa.  70. 

The  officers  of  an  unincorporated  association  cannot 
bind  the  association  by  a  confession  of  judgment: 
Crum's  App.,  66  Pa.  474. 

The  judgment  should  have  been  stricken  oflf :  Williams 
V.  Notopolis,  247  Pa.  554 ;  Lawrence  v.  Smith,  215  Pa.  534 ; 
Johnson  v.  Royal  Insurance  Co.,  218  Pa.  423;  O'Hara  v. 
Baum,  82  Pa.  416;  Breden  v.  Gilliland,  67  Pa.  34. 

J.  Schutzman,  for  appellee,  filed  no  printed  brief. 

Opinion  by  Trbxlbr,  J.,  October  11, 1915 : 
The  plaintiflE  entered  judgment  against  Ralph  Free- 
man, J.  A.  Rhodes,  Fred.  Fulgora,  Jos.  Dean,  H.  Brooks 
and  John  Sipe,  representing  theniselves  and  others  ^in- 
terested and  known  as  Moving  Picture  Operators'  Pro- 
tective Association,  Local  171,  an  unincorporated  asso- 
ciation. The  judgment  was  entered  by  virtue  of  the 
provisi<ms  of  a  lease  entered  into  between  the  plaintiflf 
through  his  agent  and  the  Moving  Picture  Operators' 
Protective  Union,  Local  No.  171,  which  lease  was  signed. 
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Moving  Picture  Operators'  Local  171  (Seal),  Ralph  C. 
Freeman,  Pres.  (Seal);  Jos.  Dean,  Rec.  Sec'y  (Seal). 
Upon  petition  by  the  defendants  to  strike  oflf  the  judg- 
ment, the  court  below  made  the  following  order,  "Rule 
absolute  to  extent  of  opening  judgment  and  letting  de- 
fendants into  a  defense."  Our  inquiry  must  therefore 
be  whether  the  judgment  entered  is  void  on  its  face  as  to 
all  or  any  of  the  defendants.  As  to  the  parties  signing 
the  lease  we  think  the  judgment  should  stand.  They 
signed  as  officers  of  an  unincorporated  association  and 
as  members  and  officers  of  it  must  be  presumed  to  be 
bound  by  the  lease  the  same  as  a  partner  confessing 
judgment  in  the  firm  name  is  bound  thereby  although  the 
judgment  is  void  as  to  the  other  partners:  Adams  v. 
Leeds  Co.,  195  Pa.  70.  As  to  the  parties  who  signed  the 
lease  the  record  presents  no  such  irregularity  or  in- 
validity as  would  demand  a  striking  oflf  of  the  judgment. 
Whether  they  have  a  defense  on  the  merits  will  be  de- 
termined by  the  proceedings  following  the  opening  of 
the  judgment.  As  to  the  parties  not  named  in  the  lease 
we  think  the  judgment  should  have  been  stricken  oflf. 
There  is  nothing  on  the  record  to  sustain  the  entry 
against  them.  If  their  liability  is  to  be  ascertained  it 
must  be  in  another  proceeding.  The  entry  of  the  judg- 
ment must  be  within  the  bounds  set  by  the  instrument  by 
virtue  of  which  it  is  entered. 

There  have  been  some  objections  urged  as  to  the  lan- 
guage of  the  lease  being  vague,  uncertain  and  ambiguous. 
We  find  no  difficulty  in  ascertaining  the  intention  of  the 
parties. 

The  order  of  the  lower  court  opening  the  judgment  is 
modified  by  striking  off  the  judgment  as  to  all  the  de- 
fendants except  Ralph  C.  Freeman  and  Jos.  Dean,  rep- 
resenting themselves  as  the  Moving  Picture  Operators* 
Local  171,  an  unincorporated  association,  as  to  them 
the  order  opening  the  judgment  shall  stand.  The  costs 
of  this  appeal  to  follow  the  final  judgment. 
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Gelm's  Estate. 

Taxation — Collateral  inheritance  taao^Acts  of  May  6,  1887,  P. 
i.  79,  April  22, 1906,  P.  L.  268^E8tate  in  remainder. 

Where  a  testator  gives  his  whole  estate  to  his  wife  for  life  or 
until  her  remarriage,  and  after  her  death  or  remarriage  to  be  di- 
vided share  and  share  alike  among  his  four  children,  naming  them 
'to  them  and  to  their  heirs  and  assigns  forever,"  each  child  takes  a 
vested  estate  in  remainder,  and  if  one  of  them  dies  after  the  death 
of  the  testator  and  before  the  death  of  the  widow  intestate,  un- 
married and  without  issue,  his  interest  passes  to  the  other  three 
children,  and  is  subject  to  the  collateral  inheritance  tax. 

The  Act  of  April  22,  1906,  P.  L.  258,  Section  1,  does  not  in  re- 
lation to  the  imposition  of  a  collateral  inheritance  tax  modify  the 
Act  of  May  6,  1887,  P.  L.  79. 

Argued  April  29,  1915.  Appeal,  No.  139,  April  T., 
1915,  by  John  Gelm,  et  al.,  from  decree  of  O.  C.  Alle- 
gheny Co.,  June  T.,  1914,  No.  319,  dismissing  appeal 
from  assessment  of  Collateral  Inheritance  Tax  in  Estate 
of  William  Gelm,  deceased.  Before  Rice,  P.  J.,  Orlady, 
Head,  Henderson,  Kephabt  and  Trexleb,  JJ.  Af- 
firmed. 

Appeal  from  appraisement  of  collateral  tax. 

Miller,  J.,  filed  the  following  opinion : 

John  Gelm,  father  of  the  decedent,  disposed  of  his 
estate  in  the  following  language : 

"I  give,  devise  and  bequeath  all  my  estate  both  real 
and  personal,  to  my  wife,  Caroline  Gelm,  if  living,  for 
her  own  use  and  benefit  during  her  natural  life,  provided 
that  she  so  long  remains  my  widow,  and  after  her  death 
or  remarriage,  I  direct  that  my  estate  be  divided,  share 
\  and  share  alike,  among  my  four  children,  William  Q^lm, 
'  John  Gtelm,  Henry  Gelm  and  Annie  Gelm,  to  them  and 
to  their  heirs  and  assigns  forever.'^ 

William  Gelm,  one  of  the  above  named  children  and 
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devisees^  died  intestate,  unmarried  and  without  issue, 
on  the  26th  day  of  February,  1906.  He  had  no  other 
estate  than  that  set  forth  in  his  father's  will. 

The  widow,  Caroline  Gelm,  died  on  the  14th  day  of 
November,  1913,  without  having  remarried.  The  estate 
of  John  Oelm  therefore  passes  to  the  other  three  chil- 
dren, each  an  undivided  one-fourth  in  his  own  right,  and 
an  undivided  one-third  of  the  one-fourth  devised  to  the 
deceased  son  William ;  they  take  William's  share  as  col- 
laterals through  him. 

It  is  urged  that  there  was  no  estate  in  William  Gelm 
at  the  time  of  his  death,  and  that,  therefore,  no  tax  is 
assessable  because  he  did  not  die  seized  or  possessed  of 
the  estate  devised  by  his  father.  In  support  of  this  con- 
tention, Swann's  Est.,  1 D.  R.  579,  is  cited.  It  has  no  ap- 
plication because  it  was  clearly  found  that  the  estate 
was  contingent ;  the  same  is  true  of  Matthiessen's  Est., 
17  D.  R.  201.  While  there  seems  to  be  some  authority 
for  appellant's  contention  in  Gebhart's  Est,  20  D.  R. 
529,  it  does  not  appear  that  the  estate  there  in  contro- 
versy was  a  vested  estate. 

The  late  case  of  Com.  v.  Thomas,  21  D.  R.  350,  is  cited 
as  direct  authority  for  appellants'  contention.  In  the 
absence  of  a  Supreme  Court  case  squarely  sustaining 
the  conclusion  in  the  latter  case  above  cited,  we  are  of 
the  opinion  that  the  correct  rule  governing  the  case  at 
bar  is  set  forth  in  Dixon's  Est.,  53  P.  L,  J.  117,  opinion 
by  the  late  president  judge  of  this  court,  who  says : 

*^hile  the  theory  of  the  defense  that  only  those  es- 
tates passing  from  a  person  who  dies  actually  seized  is 
liable  to  collateral  inheritance  tax,  receives  some  sup- 
port from  the  language  of  the  first  section  of  the  Act  of 
1887,  the  third  section  shows  very  plainly  that  the  legis- 
lature had  in  view  constructive  as  well  as  actual  pos- 
session; for  that  section  makes  express  provision  for 
payment  of  the  tax  when  gifts  ^take  effect  in  possession 
OP  come  into  actual  enjoyment  after  the  expiration  of  one 
or  more  life  estates,  or  a  period  of  years,  and  conse- 
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quently  after  a  previouB  existing  charge.  The  possession 
of  the  life  tenant  is  in  the  meantime  the  possession  of 
the  remainderman  and  answers  the  letter  of  the  first 
section  of  the  act.  Where  the  gift  is  contingent  upon 
surviving  the  life  tenant,  death  before  the  happening  of 
that  event  will,  of  course,  defeat  the  tax ;  but  where  it 
is  vested,  death  is  immaterial ;  for  the  owner's  title  has 
a  transmissible  quality  whether  by  sale.  Cox's  Est.,  181 
Pa.  369,  by  will,  or  intestacy;  and  the  land  passes  sub- 
ject to  the  tax :  Finnen's  Est,  196  Pa.  72.' " 

That  the  estate  in  the  case  at  bar  is  vested  cannot  be 
questioned ;  it  was  in  the  decedent  in  fee,  subject  to  the 
mother's  life  estate. 

The  share  of  William  coming  from  his  father  passes 
to  his  brothers  and  sister  through  him ;  the  collaterals 
could  not  take  it  in  any  other  way.  The  purpose  of  the 
act  is  to  impose  a  tax  on  all  estates  passing  to  collaterals. 
This  estate  is  clearly  within  the  spirit  of  the  law,  and 
by  implication  within  its  letter. 

Appeal  is  therefore  dismissed. 

Error  assigned  was  decree  dismissing  the  appeal. 

James  A.  'Nugent,  for  appellants. — William  Gelm  was 
not  seized  or  possessed  of  such  an  estate  as  was  contem- 
plated by  the  Act  of  1887 :  Carlson  v.  Sullivan,  146  Fed. 
476;  Brandmeier  v.  Pond  Creek  Coal  Co.,  219  Pa.  19; 
Hitner  v.  Ege,  23  Pa.  305. 

The  law  providing  for  collateral  inheritance  tax  should 
be  strictly  construed :  Swann's  Est.,  1  D.  R.  579 ;  Mat- 
thiessen's  Est.,  17  D.  R.  201;  Gebbard's  Est.,  20  D.  R. 
529. 

This  case  has  been  flatly  ruled  by  the  lower  courts  in 
favor  of  appellants'  contention :  Com.  v.  Thomas,  21  D. 
R.  350. 

J.  M.  Freeman,  of  Watson  d  Freeman,  with  them  John 
0.  Wicks  and  Harry  F.  Stambaugh,  for  appellee. — The 
estate  or  interest  which  William  Gelm  took  under  his 
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father's  will  was  a  vested  remainder :  Patterson's  Est., 
247  Pa.  529;  Kelso  v.  Dickey,  7  W.  &  S.  279;  Bassett  v. 
Hawk,  118  Pa.  94. 

The  Act  of  1905  imposes  a  collateral  inheritance  tax 
on  all  property,  real,  personal  or  mixed,  of  every  char- 
acter, which  on  the  death  of  the  owner  passes  to  collat- 
eral heirs :  Pinnen's  Est.,  196  Pa.  72 ;  Mellon's  App.,  114 
Pa.  564;  Strode  v.  Com.,  52  Pa.  181;  Orcutt's  App.,  97 
Pa.  179;  Hood's  Est.,  21  Pa.  106 ;  Short's  Est.,  16  Pa.  63. 

That  estates  in  remainder  are  properly  taxable  under 
the  act  see:  Com.  v.  Smith,  20  Pa.  100;  Com.  v.  Eckert, 
53  Pa.  102;  Com.'s  App.,  127  Pa.  435;  Holbrook's  Est, 
20  W.  N.  C.  79. 

The  appellants'  contention  that  William  Oelm  was  not 
seized  or  possessed  of  an  estate  within  the  meaning  of 
this  act,  is  contrary  to  the  plain  provisions  thereof :  Wal- 
lace V.  Harmstad,  44  Pa.  492;  Desilver's  Est.,  7  Rawle, 
HI ;  Rose's  Est.,  6  Pa.  C.  C.  R.  109 ;  McNitt  v.  Turner,  16 
Wall.  352;  Prasser's  Est.,  140  Wis.  92;  Whitehead  v. 
Foley,  28  Texas  268;  North  v.  Graham,  235  111.  178; 
Dodge  V.  Stevens,  105  N.  Y.  585. 

The  remainder  in  question  is  taxable  under  the  word 
"possessed"  alone:  Grant  v.  Hathaway,  118  Mo.  604; 
City  of  Detroit  V.  Moran,  7  N.  W.  180. 

Opinion  by  Oblady,  J.,  October  11, 1915: 
In  this  case  the  only  question  involved,  is  the  construc- 
tion to  be  given  the  clause  in  the  will  of  John  Oelm,  as 
quoted  in  the  opinion  of  the  court  below,  and  to  deter- 
mine the  character  of  the  estate  of  William  Gelm,  a  son, 
who  died  subsequent  to  his  father. 

The  Act  of  April  22,  1905,  P.  L.  258,  Section  1,  does 
not,  in  relation  to  the  imposition  of  a  collateral  inheri- 
tance tax,  modify  the  Act  of  May  6, 1887,  P.  L.  79,  and 
as  decided  in  Pinnen's  Est.,  196  Pa.  72,  "It  is  very  mani- 
fest  from  the  language  of  the  statute,  that  the  subject  of 
the  taxation  enacted  is  the  whole  estate  or  interest  that 
passes  to  the  persons  who  are  the  recipients.    An  estate 
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in  remainder  is  an  estate  or  property  within  the  mean- 
ing of  the  act  just  as  much  as  if  the  decedent  had  been 
in  the  actual  possession  of  it  at  the  time  of  his  decease." 

The  question  was  carefully  considered  by  the  Orphans^ 
Court,  and  we  agree  with  the  conclusion  it  reached  in 
holding  that  the  estate  in  the  case  at  bar  was  vested  in 
the  decedent  in  fee,  subject  to  the  mother's  life  estate. 
The  share  of  William,  coming  from  his  father  passes 
through  him  to  his  brothers  and  sisters,  and  the  collater- 
als could  not  take  it  in  any  other  way.  That  estates  in  re- 
mainder are  properly  taxable  under  the  statute  is  shown 
by  Com.  v.  Smith,  20  Pa.  100;  Com.  v.  Eckert,  53  Pa. 
102;  Commonwealth's  App.,  127  Pa.  435.  The  purpose 
of  the  act  is  to  impose  a  tax  on  all  estates  passing 
to  collaterals.  The  estate  involved  in  this  case  is  clearly 
within  the  spirit  of  the  law,  and  by  evident  implication 
within  its  letter. 

The  decree  is  affirmed. 


Stull  V.  Johnson,  Appellant 

Trial — Charge  —  Comment  upon  evidence  —  Father  testifying 
against  veracity  of  daughter, 

A  trial  judge  cannot  be  convicted  of  error  in  calling  attention  in 
a  proper  way  to  the  unusual  spectacle  of  a  father  testi^ing  against 
the  truth  and  veracity  of  his  daughter,  where  the  comments  are 
made  without  misleading  or  controlling  the  jury. 

Argued  May  4, 1915.  Appeal,  No.  152,  April  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Cambria  Co.,  Sept 
T.,  1913,  No.  49,  on  verdict  for  plaintiff  in  case  of  Carrie 
N.  Yoder  Stull,  Administratrix  of  Harry  Yoder,  de- 
ceased, V.  John  A.  Johnson.  Before  KiCB,  P.  J.,  Orlaby, 
Head,  Porter,  Henderson,  Eephart  and  Trexlbr,  JJ. 
Affirmed. 

Assumpsit  for  money  loaned.    Before  Stephens,  P.  J. 
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Verdict  and  judgment  for  plaintiff  for  f  585.  Defend- 
ant appealed. 

Error  assigned  was  portion  of  the  charge  quoted  in  the 
opinion  of  the  Superior  Court. 

Harvey  Roland,  with  him «/.  W.  Leech,  for  appellant. — 
The  general  principles  involved  are,  that  it  is  error  for 
the  court  to  single  out  a  particular  witness,  or  set  of  wit- 
nesses, or  the  witnesses  of  one  party,  for  instruction  as 
to  bias,  interest,  and  so  forth,  unless  so  limited  by  the 
evidence;  or  to  submit  a  fact  as  to  a  witness  or  other 
matter,  without  evidence;  or  to  charge  so  as  improperly 
to  discredit  a  witness;  or  to  charge  so  as  to  lead  or  mis- 
lead the  jury  to  the  injury  of  a  party;  or  to  misstate  or 
assume  a  fact  as  to  a  witness  or  other  matter  to  the  in- 
jury of  a  party :  Heslop  v.  Heslop,  82  Pa.  537 ;  Cross  v. 
Tyrone  M.  &  M.  Co.,  121  Pa.  387;  V7ebb  v.  Lees,  et  al., 
149  Pa.  13;  Trexler  v.  Africa,  33  Pa.  Superior  Ct.  395; 
Mellor  V.  Smyth,  220  Pa.  169;  Lerch  v.  Hershey  Transit 
Co.,  246  Pa.  473. 

Charles  C.  Oreer,  with  him  Russell  R.  Tost,  for  ap- 
pellee.— The  remark  was  not  only  natural  and  proper 
under  the  circumstances,,  but  the  episode  was  referred  to 
in  a  particularly  impartial  way  and  is  to  be  carefully  dis- 
tinguished from  such  remarks  as  improperly  seek  to  lead 
a  jury :  Leibig  v.  Steiner,  94  Pa.  466 ;  McNeile  v.  Crid- 
land,  6  Pa.  Superior  Ct.  428;  Springer  v.  Stiver,  16  Pa. 
Superior  Ct.  184;  Spear  v.  P.  &  W.  &  B.  &  K.  Co.,  119 
Pa.  61;  Krider  v.  Philadelphia,  180  Pa.  78;  Com.  v. 
Martin,  34  Pa.  Superior  Ct.  451;  Miller  v.  Miller,  187 
Pa.  572;  Enright,  Pittsburgh,  Etc.,  v.  Railroad  Co.,  204 
Pa.  543;  Fredericks  v.  North  Cent.  R.  R.  Co.,  157  Pa. 
103;  Pitzpatrick  v.  Union  Traction  Co.,  206  Pa.  335; 
Com.  V.  Schults,  221  Pa.  466. 
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Opinion  by  Orlady^  J.,  October  11, 1915 : 
The  single  assignment  of  error  is  to  the  remarks  of 
the  trial  judge  in  his  charge  to  the  jury  in  commenting 
on  the  testimony  of  one  of  the  witnesses,  viz :  "There  oc- 
curred in  this  case  one  of  the  most  marvelous  things 
that  we  have  ever  experienced,  namely,  that  a  father 
would  go  upon  the  witness  stand  and  testify  that  his  two 
grown  daughters — now  women  and  mothers  of  children 
— ^are  of  such  bad  repute  for  truthfulness  that  he  would 
not  believe  them  on  oath.  We  do  not  believe  that  any 
man  on  this  jury  has  ever  witnessed  such  a  thing.  It  is 
quite  a  common  thing  for  people  to  quarrel  and  for  peo- 
ple to  testify  to  each  other's  reputation  for  truth  and 
veracity,  but  when  a  father  is  called  upon  it  is  a  problem 
for  you  to  determine  whether  it  was  from  a  conscientious 
duty,  or  because  of  some  feeling  of  enmity  toward  his 
children."  It  must  be  conceded  that  such  a  spectacle  as 
here  indicated  is  so  unusual  as  to  challenge  at  once  the 
attention  of  the  jury,  and  the  fairness  of  mind  of  so 
exceptional  a  parent.  The  causes  leading  to  such  a  men- 
tal attitude  were  not  developed,  and  it  was  not  improper 
to  have  the  jury  gravely  consider  the  testimony  of  so 
extraordinary  a  witness.  The  trial  judge  did  not  mis- 
lead or  attempt  to  control  the  jury ;  he  made  no  mis- 
statement of  an  evidential  fact,  but  fairly  left  the  credi- 
bility of  this  witness  to  the  consideration  of  the  jury. 
In  certain  cases,  it  becomes  the  duty  of  the  judge  to  ex- 
press his  opinion,  so  long  as  this  is  done  in  a  manner 
which  does  not  withdraw  from  the  jury  its  right  to  con- 
sider, and  decide  under  all  the  evidence.  Common- 
wealth V.  Martin,  34  Pa.  Superior  Ct.  451.  And  there 
may  be,  without  error,  a  rather  strong  intimation  of  the 
opinion  of  the  court  upon  certain  facts  when  the  case  is 
left  fully  and  clearly  to  the  jury :  Pitzpatrick  v.  Trac- 
tion Co.,  206  Pa.  335,  and  refer  to  the  lack  of  credibility 
of  the  testimony  of  a  witness.  Gender  v.  Bachman,  8 
Pa.  Superior  Ct.  405;  Com.  v.  Schults,  221  Pa.  466. 
The  incident  was  unprecedented,  and  the  remark  of  the 
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trial  judge  but  emphasized  the  importance  of  weighing 
the  testimony  of  both  father  and  daughter. 

There  was  no  reversible  error  in  the  manner  of  sub- 
mitting the  question  in  controversy^  and  the  judgment 
is  affirmed. 


Seigworth's  Estate. 

FfO — Construction — Life  estate — Oift  to  wife  with  power  to 
consume* 

Where  a  testator  gives  and  bequeaths  all  his  'property  real  and 
personal"  to  his  wife,  and  such  provision  is  followed  by  gifts  of 
money  l^acies  to  sons  payable  after  the  wife's  death,  and  this  is 
followed  by  a  clause  as  follows:  *1  also  request  what  part  of  my 
estate  real  and  personal  is  left  after  the  death  of  my  said  wife 
and  the  bequests  heretofore  mentioned  paid,  shall  be  divided  equal- 
ly/' among  certain  of  his  children  naming  them,  the  gift  to  the 
wife  is  to  be  construed  as  a  gift  for  life  with  power  to  consiune  the 
principal,  if  necessary. 

Argued  May  4, 1915.  Appeal,  No.  105,  April  T.,  1915, 
by  Anna  E.  Pemberton,  Executrix  of  Estate  of  Caroline 
M.  Seigworth,  deceased,  from  decree  of  O.  C.  Clarion  Co., 
Dec.  T.,  1913,  No.  12,  sustaining  exceptions  to  auditor's 
report  in  Estate  of  J.  C.  Seigworth,  deceased.  Before 
Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson,  Kef- 
hart  and  Trexler,  JJ.    Affirmed. 

Exceptions  to  report  of  S.  K.  Clarke,  Esq.,  auditor. 

The  case  turned  upon  the  construction  of  the  will  of 
J.  C.  Seigworth,  deceased,  and  distribution  thereunder. 

The  material  portions  of  the  will  were  as  follows :  "T 
order  that  all  my  just  debts,  funeral  expenses  and 
charges  of  proving  this  my  will  be  in  the  first  place  fully 
paid  and  satisfied  and  after  payment  thereof  and  every 
part  thereof,  I  give  and  bequeath  to  my  beloved  wife, 
Caroline  M.  Seigworth,  all  my  property,  real  and  per- 
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sonal.  I  also  give,  devise  and  bequeath  to  my  son,  (George 
Elmer  Seigworth  after  the  death  of  my  beloved  wife 
Caroline  M.  Seigworth  one  thousand  dollars;  the  thou- 
sand dollars  is  to  be  put  in  bank  on  interest  and  the  in- 
terest is  to  be  used  for  his  keeping  if  necessary,  but  if  the 
interest  does  not  keep  him  there  is  to  be  enough  of  the 
principal  used  to  keep  him  respectably;  and  herein 
mention  that  my  executors  hereinafter  named  shall  see 
that  the  thousand  dollars  left  to  George  Elmer  Seig- 
worth shall  be  used  to  the  best  advantage  for  him. 

^^I  also  give  and  bequeath  to  my  sons  after  the  death  of 
my  wife,  C.  B.  Seigworth,  the  sum  of  five  dollars  and 
A.  B.  Seigworth  the  sum  of  five  dollars.  These  two  sons 
having  received  their  portion  before  this. 

"I  also  request  what  part  of  my  estate  real  and  per- 
sonal is  left  after  the  death  of  my  said  wife  and  the  be- 
guests  heretofore  mentioned  paid,  shall  be  divided  equally 
between  O.  L.  Seigworth,  H.  F.  Seigworth,  Mrs.  Lottie 
Confer,  Annie  E.  Seigworth  and  Elsie  M.  Seigworth. 

"I  also  herein  request  that  after  the  death  of  George 
Elmer  Seigworth  what  is  left  of  the  one  thousand  dol- 
lars bequeathed  to  him  shall  be  divided  as  follows :  O.  L. 
Seigworth,  H.  F.  Seigworth,  Mrs.  Lottie  Confer,  Annie 
E.  Seigworth  and  Elsie  M.  Seigworth,  share  and  share 
alike." 

The  auditor  held  that  the  widow  took  an  estate  in  fee 
simple  and  made  distribution  accordingly. 

Exceptions  to  the  auditor's  report  were  sustained  and 
distribution  made  to  the  children  of  the  testator  instead 
of  to  the  executrix  of  the  widow. 

Error  assigned  was  in  sustaining  exceptions  to  audi- 
tor's report. 

Oeorge  F.  Witmer,  for  appellant,  cited :  Good  v.  Fich- 
thom,  14i  Pa.  287;  Boyle  v.  Boyle,  152  Pa.  108;  Sheets 
Est.,  52  Pa.  257;  Pennock's  App.,  20  Pa.  268;  Evans  v. 
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Smith,  166  Pa.  625;  Huber  v.  Hamilton,  211  Pa.  289; 
Long's  Est.,  228  Pa.  594. 

F.  J.  Maffet,  of  Maffet  d  Rimer,  for  appellee,  cited : 
Stoner  v.  Wunderlich,  198  Pa.  158;  King  v.  Savage 
Brick  Co.,  30  Pa.  Superior  Ct.  582;  Wood  v.  Schoen,  216 
Pa.  425 ;  Burt  v.  Herron,  66  Pa.  400. 

Opinion  by  Oblady,  J.,  October  11, 1915 : 
In  construing  the  will  under  consideration,  the  au- 
ditor relied  on  Huber  y.  Hamilton,  211  Pa.  289,  in  which 
the  Supreme  Court,  held  that  under  the  devising  clause 
"to  my  wife  all  the  real  and  personal  estate  owned  by 
me  at  my  decease,  she  to  dispose  of  all  or  any  of  the 
real  or  personal  estate  she  wishes  to  for  her  own  use, 
so  long  as  she  remains  my  widow,  on  her  decease  or  mar- 
riage all  what  is  left  to  revert  back  to  my  legal  heirs" 
an  estate  in  fee  simple  was  created,  and  made  distribu- 
tion in  accordance  with  that  construction.  The  Orphans' 
Court  held,  that  taking  the  will  of  the  decedent  from  its 
"four  comers" — ^*4t  was  his  intention  to  limit  the  estate 
to  a  life  estate,  with  power  to  consume  the  principal  if 
necessary,"  and  reversed  the  conclusion  reached  by  the 
auditor. 

In  Wood  V.  Schoen,  216  Pa.  425,  it  is  stated  that  "the 
purpose  in  construing  a  will  is  to  ascertain  the  intention 
of  the  testator,  so  that  it  may  be  carried  out  in  the  dis- 
position which  he  has  made  of  his  property.  Technical 
rules  of  constmction  should  only  be  resorted  to  and  ap- 
plied in  the  interpretation  of  wills,  when  found  to  be 
necessary  in  determining  the  meaning  of  the  instrument, 
so  as  to  eflfectuate  the  purpose  of  the  testator.  If  the 
language  employed  by  him  in  disposing  of  his  estate  is 
plain  and  discloses  his  intention  the  will  interprets 
itself,  and  hence  no  rules  of  construction  are  necessary 
to  aid  in  its  interpretation.  All  mere  technical  rules  of 
construction  must  give  way  to  the  plainly  expressed  in- 
tention of  the  testator,  if  that  intention  is  lawful.    It  is 
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a  rule  of  common  sense,  as  well  as  law  not  to  attempt 
to  construe  that  which  needs  no  construction." 

Taking  this  will  as  an  entire  document,  and  giving  to 
its  several  causes  the  ordinary  common  sense  interpre- 
tation they  should  bear  to  each  other,  we  feel  that  to 
hold  that  the  wife  took  an  estate  in  fee  simple  would 
wholly  defeat  the  residuary  clauses  of  the  will,  and  we 
adopt  the  conclusion  reached  by  the  Orphans'  Court. 

The  decree  is  affirmed. 


Commonwealth  v.  Melinkoff,  Appellant. 

Criminal  law — Croas-examinaHon  of  prisoner  as  to  his  name — 
Evidence, 

On  the  trial  of  an  indictment  for  crime,  where  the  defendant 
has  gone  upon  the  stand  and  distinctly  testified  as  to  his  name, 
the  district  attorney  may  be  permitted  to  ask  him  on  cross-exami- 
nation whether  he  had  ever  been  known  by  any  other  name.  Such 
a  question  is  not  forbidden  by  the  Act  of  March  16,  1911,  P.  E. 
20,  which  provides  that  a  person  charged  with  crime  shall  not  be 
required  to  answer  any  question  tending  to  show  that  he  had  com- 
mitted, "or  been  charged  with,  or  been  convicted  of  any  offense, 
other  than  the  one  wherewith  he  shall  then  be  charged,  or  tend- 
ing to  show  that  he  had  been  of  bad  character  or  reputation." 

Criminal  law — Assault  and  battery — Scar  on  face  of  prosecutor 
— Evidence. 

On  the  trial  of  an  indictment  for  assault  and  battery  where  the 
prosecutor,  a  professional  pugilist,  testified  that  the  defendant  had 
struck  him  in  the  face,  and  that  a  scar  upon  his  face  shown  to 
the  jury  had  resulted  from  that  cut,  it  is  not  error  for  the  trial 
court  to  refuse  to  withdraw  a  juror  and  continue  the  case  because 
the  district  attorney  in  his  closing  argument  showed  to  the  juiy 
the  scar  on  the  prosecutor's  face,  alleged  to  have  been  caused  by 
the  assault. 

Argued  May  3,  1915.  Appeal,  No.  59,  Oct.  T.,  1915, 
by  defendant  from  judgment^of  O.  &  T.  Philadelphia  C!o., 
Feb.  Sessions,  1915,  No.  413,  on  verdict  of  guilty  in  case 
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of  Commonwealth  v.  Jacob  Melinkoff.  Before  Bicb,  P. 
J.,  Orlady,  Head^  Porter,  Henderson,  Kbphart  and 
Trexler,  JJ.    Affirmed. 

Indictment  for  assault  and  battery. 

At  the  trial  the  prisoner  was  cross-examined  by  the 
district  attorney  as  follows: 

Q.  What  is  your  name? 

A.  Jacob  Melinkoff. 

Q.  What  other  names? 

A.  Jake  Melinkoff. 

Q.  When  was  your  name  John  Gordon? 

A.  Never. 

Q.  When  were  you  known  as  John  Gordon? 

A.  Never. 

Q.  Weren't  you  known  as  Harry  Myers? 

(Objected  to.) 

The  Court :  I  don't  think  it  is  competent. 

Mr.  Bogers :  Here  is  a  man  who  goes  on  the  witness 
stand  and  says  his  name  is  Jacob  Melinkoff. 

The  Witness :  Jacob  Melinkoff. 

Mr.  Bogers :  I  want  to  show  that  he  is  known  as  John 
Gordon  and  Harry  Myers. 

The  Court:  All  right,  I  will  allow  you  to  ask  this 
question. 

Exception  allowed  to  defendant.    (1) 

Q.  Weren't  you  known  as  John  Gordon? 

Mr.  Salus :  I  ask  that  a  juror  be  withdrawn  at  this 
time  for  the  reason  that  Mr.  Bogers  is  now  reading  from 
some  record  of  some  prisoner  and  I  say  that  is  highly 
improper  and  has  nothing  to  do  with  this  case,  and  he 
has  no  right  to  have  in  his  hand  the  record  of  anybody 
while  he  is  cross-examining  the  witness,  and  I  ask  that 
a  juror  be  withdrawn. 

The  Court :  The  court  does  not  know  what  counsel  has 
in  his  hand.  I  will  allow  the  question  as  to  the  names 
and  I  refuse  to  withdraw  a  juror.    Exception.    (2) 

Mr.  Bogers  in  summing  up  the  Commonwealth's  case 
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showed  to  the  jury  a  scar  on  Mr.  Hanlon's  face  caused 
by  the  alleged  cutting. 

Mr.  Salus :  At  this  moment  I  ask  that  a  juror  be  with- 
drawn for  this  particular  reason :  That  in  the  summing 
up  of  a  case  the  district  attorney  has  no  right  to  sum  up 
his  case  as  he  has  done — no  more  right  to  put  Hanlon 
in  the  box  than  he  has  to  put  his  hands  down  in  his 
pockets  and  pull  out  a  new  bunch  of  evidence,  which  he 
has  no  right  at  all  to  do,  and  I  ask  now  that  a  juror  be 
withdrawn. 

The  Court :  The  mark  has  already  been  offered  in  evi- 
dence.   I  do  not  think  it  is  good  ground. 

Motion  refused. 

Exception  allowed.    (3) 

Mr.  Salus :  I  now  ask  that  the  court  give  binding  in- 
structions to  render  a  verdict  of  not  guilty  or  to  with- 
draw a  juror,  for  the  reason  that  the  district  attorney  in 
his  examination  of  Melinkoff  violated  all  the  principles 
and  rules  and  the  meaning  of  the  Act  of  1911,  which  is 
for  the  protection  of  witnesses  charged  with  offenses  on 
the  stand,  in  being  cross-examined. 

Motion  refused. 

Exception  allowed.    ( 4 ) 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed. 

Errors  assigned  were  above  rulings  quoting  the  bill 
of  exceptions. 

Samuel  W.  Salus,  for  appellant. — The  cross-examin- 
ation as  defendant's  name  was  improper :  Hildebum  v. 
Curran,  65  Pa.  59;  Snyder  v.  Com.,  85  Pa.  519;  Com.  v. 
Orauman,  52  Pa.  Superior  Ct.  215 ;  Com.  v.  House,  223 
Pa.  487;  Shaffner  v.  Com.,  72  Pa.  60;  Com.  v.  Bacco, 
225  Pa.  113;  Com.  v.  Burwell,  21  D.  R.  197;  Com.  v. 
Rosmovicz,  21  D.  R.  1027;  People  v.  Derbert,  138  Cal. 
467;  People  v.  Wells,  100  Cal.  459;  People  v.  Mullings. 
83  Cal.  138. 
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The  district  attorney  in  his  final  argument  to  the 
jury  had  no  right  to  take  the  prosecutor  into  the  jury 
box  and  go  into  the  jury  box  himself  and  have  the  jury- 
men crowd  around  him,  for  the  purpose  of  exhibiting  an 
aUeged  cut  to  the  jury :  Com.  v.  Pearl,  33  Pa.  Superior 
Ct.  97 ;  Com.  v.  Windish,'  176  Pa.  167. 

Joseph  P.  Rogers,  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotan,  District  Attorney,  for  appellee. 

Opinion  by  Porter,  J.,  July  21, 1915 : 

The  defendant,  who  is  here  the  appellant,  was  upon 
his  trial  in  the  court  below,  called  as  a  witness  in  his 
own  behalf.  In  his  examination  in  chief  he  was  asked, 
by  his  own  counsel,  "Q.  What  is  your  name?"  and  to 
that  question  he  replied,  "Jacob  Melinkofif."  The  dis- 
trict attorney,  in  cross-examining  the  defendant,  was  per- 
mitted by  the  court  to  ask  him  whether  he  had  been 
known  as  John  Gordon  or  Harry  Myers.  These  ques- 
tions were  objected  to  and  an  exception  allowed  the  de- 
fendant. The  defendant  answered  these  questions  by  an 
explicit  denial  that  he  had  ever  been  known  by  either  of 
said  names,  and  the  Commonwealth  made  no  attempt  to 
contradict  such  denial.  The  rulings  of  the  court  in  per- 
mitting the  district  attorney  to  ask  these  questions  are 
the  subject  of  the  first,  second  and  fourth  specifications 
of  error.  It  may  here  be  stated  that  the  learned  counsel 
for  the  appellant  has  argued  that  the  district  attorney, 
when  he  asked  the  defendant  whether  he  had  been  known 
as  John  Gordon,  was  reading  from  a  paper  which  con- 
tained the  record  of  some  prisoner,  but  the  record  does 
not  disclose  that  the  district  attorney  was  reading  from 
any  paper,  or  if  he  was  reading  from  a  paper  that  such 
paper  contained  the  record  of  any  prisoner.  No  such 
paper  was  oflfered  in  evidence  by  the  Commonwealth  or 
the  defendant,  nor  does  it  appear  of  record  in  this  case. 
The  Commonwealth  made  no  attempt  to  prove  that  any 
man  bearing  the  name  of  John  Gordon  or  Harry  Myers 
Vol.  lxi — 16 
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had  ever  been  charged  with  or  convicted  of  any  offense 
whatever.  The  only  question  raised  by  these  specifica- 
tions is  whether  it  is  error  to  permit  the  district  at- 
torney, in  cross-examination  of  a  defendant  who  has  dis- 
tinctly testified  as  to  his  name  to  ask  him  whether  he  had 
ever  been  known  by  any  other  name. 

The  question  asked  in  the  cross-examination,  of  which 
the  appellant  complains,  related  expressly  to  a  matter 
brought  out  in  the  direct  examination  of  the  defendant, 
what  was  his  true  name.  The  defendant  having  testified 
as  to  the  fact  in  his  examination  in  chief,  it  would  cer- 
tainly seem  to  be  proper,  in  the  absence  of  a  statute  di- 
recting otherwise,  to  permit  the  district  attorney  to 
cross-examine  him  as  to  that  allegation  of  fact.  The 
proper  rule  for  the  cross-examination  of  a  defendant  who 
testifies  in  his  own  behalf,  except  as  regulated  by  statute, 
was  stated  by  the  Supreme  Court  in  Com.  v.  Racco,  225 
Pa.  113,  where  the  opinion  cited  with  approval  the  doc- 
trine laid  down  in  Underhill  on  Criminal  Evidence,  as 
follows :  "The  accused,  when  testifying  in  his  own  be- 
half, waives  many  of  the  peculiar  constitutional  privi- 
leges which  belong  to  him  as  one  accused  of  crime.  It  is 
usually  provided  by  statute  that  he  may  be  examined 
and  cross-examined  *as  any  other  witness,^  and  where 
such  is  the  case  he  will  not  be  permitted  to  claim  any 
privilege  while  he  is  a  witness  that  is  not  enjoyed  by 
other  witnesses.  In  other  words,  the  rule  then  is  that  he 
cannot  claim  as  a  witness  the  privileges  which  belong  to 
him  solely  as  the  accused.  He  cannot  complain  if  con- 
siderable latitude  is  allowed  on  his  cross-examination, 
and,  generally,  he  may  be  asked  on  his  cross-examination, 
the  same  questions  as  any  witness.  In  states  where  the 
cross-examination  of  the  accused  is  not  by  statute  ex- 
pressly limited  to  matters  brought  out  in  his  direct  ex- 
amination, he  may  be  cross-examined,  not  only  upon 
matters  strictly  relevant  to  the  issue,  but  upon  those 
which  are  collateral  and  apparently  irrelevant  and  which 
are  calculated  only  to  test  the  credibility  and  weight  of 
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his  testimony.  He  may  be  questioned  as  to  specific  facts 
calculated  to  discredit  him.'^  The  learned  counsel  for 
the  appellant  argues,  however,  that  the  questions  which 
the  district  attorney  was  permitted  to  ask  in  this  case 
were  in  violation  of  the  Act  of  March  15, 1911,  P.  L.  20, 
the  relevant  provisions  of  which  are  as  follows :  "That 
hereafter  any  person  charged  with  any  crime  and  called 
as  a  witness  in  his  own  behalf,  shall  not  be  asked,  and, 
if  asked,  shall  not  be  required  to  answer,  any  question 
tending  to  show  that  he  has  committed,  or  been  charged 
with,  or  been  convicted  of  any  offense  other  than  the  one 
wherewith  he  shall  then  be  charged,  or  tending  to  show 
that  he  has  been  of  bad  character  or  reputation."  This 
statute  modified  the  rule  as  laid  down  by  the  Supreme 
Court  in  Com.  v.  Kacco,  supra,  to  the  extent  that  it  re- 
lieved a  defendant  from  being  asked  or  required  to  an- 
swer any  question  tending  to  show  that  he  had  com- 
mitted, been  charged  with,  or  been  convicted  of  any  of- 
fense, other  than  the  one  for  which  he  was  then  being 
tried,  or  tending  to  show  that  he  has  been  of  bad  char- 
acter or  reputation.  Except  as  thus  expressly  limited 
by  this  statute,  a  defendant  who  testifies  in  his  own  be- 
half is  subject  to  the  same  rules  as  to  cross-examination 
which  apply  to  any  other  witness.  The  name  by  which 
a  man  is  known  is  one  of  the  elements  which  enable  us 
to  identify  him.  To  show  that  a  man  has  been  known 
by  two  or  more  different  names,  without  more,  does  not 
tend  to  establish  that  he  has  committed  any  offense,  or 
that  he  has  been  of  bad  character  or  reputation.  Many 
distinguished  writers,  actors,  artists,  baseball  players, 
and  others  who  contribute  to  the  instruction  or  enter- 
tainment of  the  public,  are  known  to  that  public  by  a 
name  entirely  different  from  that  which  they  bear  in 
private  life.  A  plurality  of  names  does  not  of  itself  in- 
dicate that  the  person  who  is  known  by  more  than  one 
name  is  a  criminal  or  of  bad  reputation.  The  first,  sec- 
ond and  fourth  specifications  of  error  are  dismissed. 
The  third  specification  of  error  complains  of  the  re- 


Digitized  by 


Google 


244    COMMONWEALTH  v.  MELINKOPP,  Appellant. 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
fusal  of  the  court  to  withdraw  a  juror  and  continue  the 
case  for  the  reason  that  the  district  attorney  in  his  clos- 
ing argument  showed  to  the  jury  a  scar  on  the  face  of 
the  prosecutor  alleged  to  have  resulted  from  a  cut  in- 
flicted by  the  defendant.  The  prosecutor  had  testified 
that  the  defendant  had  cut  him  in  the  face^  that  the  scar 
upon  his  face  had  resulted  from  that  cut  and  the  scar  had 
been  identified  and  exhibited  to  the  jury  in  direct  con- 
nection with  his  testimony.  The  scar  was  thus  unques- 
tionably put  in  evidence.  The  testimony  disclosed  that 
the  prosecutor,  the  man  who  bore  the  scar,  had  been  a 
professional  prize  fighter.  The  learned  counsel  for  the 
appellant  no  doubt  argued  in  the  court  below,  as  he  has 
argued  here,  that  this  scar  might  have  resulted  from  a 
blow  which  the  prosecutor  had  received  in  a  prize  fight. 
This  being  the  case,  it  was  entirely  proper  for  the  dis- 
trict attorney  to  have  the  jury,  who  were  to  pass  upon  the 
disputed  facts,  closely  examine  the  scar,  in  order  that 
they  might  have  all  the  light  possible  to  enable  them  to 
intelligently  pass  upon  the  question  whether  it  was  the 
result  of  a  blow  from  a  man's  fist  or  from  the  cut  of  a 
knife.  This  specification  of  error  is  without  merit. 
The  judgment  is  affirmed. 


Toglatti  V.  Carrick  Borough,  Appellant. 

Negligence — Boroughs — Defective  sidewalk — Evidence  —  Notice 
— New  trial. 

In  an  action  by  a  woman  against  a  borough  to  recover  for  per- 
sonal injuries  sustained  while  walking  on  a  defective  boardwalk, 
where  the  statement  of  claim  avers  in  general  terms  that  the 
plaintiff  was  injured  by  a  fall  caused  by  a  defect  in  a  sidewalk 
on  the  north  side  of  a  street  designated  and  at  some  point  near  a 
crossroad  towards  which  she  was  walking,  and  the  testimony  of 
the  plaintiff  does  not  fix  the  precise  point  at  which  she  fell,  but 
merely  shows  that  she  had  passed  a  bowling  alley  on  the  street, 
and  it  api>ears  that  the  plaintiff  was  somewhat  confused  in  trying 
to  identify  the  spot  from  a  photograph  of  the  street  shown  to  her, 
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and  it  also  appears  that  the  testimony  of  one  of  the  defendant's 
witnesses  conflicted  with  that  of  the  plaintifiE  as  to  the  locality  of 
the  defect,  the  case  is  for  the  jury  under  all  the  conflicting  testi- 
mony,  and  a  verdict  and  judgment  for  plaintifl  will  be  sustained. 

In  such  a  case  where  one  of  plaintiff's  witnesses  testifies  that  he 
had  notified  the  chief  of  police  of  the  borough  as  to  the  dangerous 
condition  of  the  whole  boardwalk,  and  two  other  witnesses  for 
plaintiff  testify  that  the  walk  was  defective  in  a  number  of  places 
and  had  been  so  for  three  years,  and  the  evidence  of  the  borough 
contradicts  the  witnesses  for  the  plaintiff,  the  question  of  the 
borough's  notice  of  the  defect  is  for  the  jury. 

A  boast  made  by  a  witness  for  plaintiff  in  an  accident  case 
against  a  borough  that  he  had  received  twenty  dollars  for  testify- 
ing, is  not  a  ground  for  a  new  trial  where  it  appears  that  the  boast 
was  made  while  the  witness  was  intoxicated,  that  he  never  did 
receive  twenty  dollars  or  any  other  sum,  and  that  the  verdict 
could  be  sustained  on  the  other  testimony  in  the  case. 

Argued  May  3,  1915.  Appeal,  No.  53,  April  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Allegheny  Co.,  July 
T.,  1914,  No.  367,  refusing  petition  for  appeal  from  Coun- 
ty Court  in  case  of  Letitia  Togliatti  v.  Carrick  Borough. 
Before  Rice,  P.  J.,  Oblady,  Head,  Porter,  Henderson, 
Kbphart  and  Trexler,  J  J.   Afllrmed. 

Petition  to  appeal  from  the  county  court. 

From  the  records  it  appeared  in  the  county  court  the 
plaintiff  recovered  a  verdict  of  f 835.  On  motion  for  a 
new  trial  in  that  court.  Way,  P.  J.,  filed  the  following 
opinion : 

This  is  a  motion  for  a  new  trial.  There  are  numerous 
reasons  assigned  in  support  thereof,  most  of  which  can 
be  disposed  of  with  brief  conmient. 

1.  It  is  contended  that  the  verdict  is  excessive.  Inas- 
much as  the  plaintiff  is  a  dressmaker  by  trade  and  suf- 
fered a  fracture  of  the  left  wrist,  which,  under  the  testi- 
mony, will  probably  forever  prevent  her  from  following 
her  occupation,  it  seems  that  the  amount  of  the  verdict, 
1835.00,  is  by  no  means  excessive  compensation  for  the 
exi)ense  she  was  put  to,  the  suffering  she  endured  and 
the  probable  loss  of  future  earning  capacity  entailed. 
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We  see  no  reason  to  interfere  with  the  finding  of  the 
jury  in  this  particular. 

2.  It  is  contended  that  the  verdict  is  against  the  weight 
of  the  evidence.  The  testimony  of  the  plaintiffs  \^it- 
nesses  tended  to  show  that  the  plaintiff  was  walking 
on  a  boardwalk  maintained  by  the  Borough  of  Carrick, 
and  that  the  end  of  a  loose  board  dropped  under  her 
weight,  causing  her  to  trip  against  the  projecting  end 
of  the  next  board,  whereupon  she  fell  and  sustained  a 
fracture  of  the  wrist 

There  is  no  possible  doubt  that  the  plaintiff  fell  on  the 
boardwalk  and  there  was  amply  sufficient  evidence  tend- 
ing to  prove  that  there  were  loose  boards  in  places  on  this 
walk,  and  particularly  one  which  might  have  been  lo- 
cated at  the  very  point  where  plaintiff  says  she  fell. 

There  was  some  difficulty  in  fixing  the  exact  location 
of  the  accident ;  plaintiff's  witnesses  fixed  it  as  being 
nearly  opposite  a  pool  room  which  was  situate  across 
the  street  and  at  or  near  a  telegraph  pole.  There  was 
positive  testimony  at  the  trial  of  a  board  being  found 
depressed  on  the  very  day  of  trial  about  opposite  the  pool 
room  in  question,  though  some  twenty  feet  from  the  pole. 

The  really  controverted  part  of  the  case  was  as  to 
whether  the  borough  had  either  direct  notice  of  the  con- 
dition of  the  walk  or  whether  the  condition  complained 
of  had  existed  so  long  as  to  put  the  borough  on  implied 
notice  of  it.  On  this  point  plaintiff  had  three  witnesses, 
one  of  whom  testified  that  some  time  previously  he  had 
notified  the  chief  of  police  of  the  borough  as  to  the 
dangerous  condition  of  the  whole  walk.  This  was  ad- 
mitted by  the  chief  of  police,  who,  however,  insisted  that 
the  notice  referred  to  a  condition  of  the  walk  at  a  point 
a  considerable  distance  from  the  scene  of  the  accident. 
Plaintiff's  other  witnesses  testified  that  the  boards  of 
the  walk  were  loose  in  a  number  of  places  at  or  near 
the  point  of  the  accident,  and  had  been  so  for  a  long 
period  of  time,  possibly  three  years.  A  number  of  wit- 
nesses on  behalf  of  the  borough  testified  that  they  knew 
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of  no  such  defect.  The  question  was  for  the  jury,  to 
whom  the  matter  was  submitted,  with  proper  instruc- 
tions, and  they  found  for  the  plaintiff.  We  see  no  rea- 
son to  disturb  their  finding. 

3.  Complaint  is  made  that  the  plaintiff's  counsel  made 
some  improper  remarks  to  the  jury  as  to  the  oflBcers 
of  the  borough.  No  attempt  was  made  to  place  these 
remarks  on  the  record,  and  it  is  not  the  recollection  of 
the  trial  judge  that  such  remarks  went  beyond  the  usual 
latitude  of  counsel  in  commenting  upon  testimony  in  a 
ease  of  this  kind. 

4.  It  is  alleged  that  Hofman,  one  of  plaintiff's  wit- 
nesses, declared  after  the  trial  that  he  and  another  wit- 
ness had  each  received  |20.00  for  testifying.  Depo- 
sitions were  taken  in  support  of  this  allegation,  which 
tend  to  show  that  Hofman  did  say  something  of  this  sort 
after  the  trial,  but  that  as  a  matter  of  fact  neither  he  nor 
the  other  witness  had  received  |20.00  or  any  other  sum. 
When  Hofman  made  the  statement  he  was  under  the 
influence  of  liquor  and  was  engaged  in  crowing  over  one 
of  the  witnesses  of  the  unsuccessful  party.  We  do  not 
think  that  this  episode,  if  it  could  be  used  by  the  defend- 
ant on  a  second  trial,  would  result  in  a  different  verdict. 
The  verdict  in  our  opinion  was  based  on  the  facts  that 
plaintiff  undoubtedly  tripped  and  fell  on  this  board- 
walk ;  that  she  tripped  because  the  surface  of  the  walk 
was  in  a  treacherous  condition  and  that  this  was  an  old 
walk  inherited  by  the  borough  from  the  street  railways 
company,  and  upon  which  no  work  had  been  done  for  a 
long  time,  and  that  the  treacherous  condition  of  the 
walk  could  easily  have  been  ascertained  by  the  borough 
officers  if  they  had  made  a  proper  inspection.  These 
facts  being  sufficiently  apparent,  even  without  the  testi- 
mony of  Hofman,  it  seems  unnecessary  to  send  the  case 
to  another  jury. 

5.  CJomplaint  is  made  that  the  court  erred  in  particu- 
larly calling  the  attention  of  the  jury  to  the  location  of 
a  defect  in  the  boardwalk  not  at  tlie  point  where  the 
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plaintiff  alleged  the  accident  occurred,  and  by  stating  to 
the  jury  that  it  might  have  happened  at  that  place.  The 
plaintiff  did  not  attempt  to  fix  the  point  of  the  accident 
to  a  mathematical  certainty.  Her  testimony  was  that  it 
was  about  opposite  the  pool  room  and  near  a  certain 
telegraph  pole.  One  of  defendant's  own  witnesses  went 
on  the  stand  and  testified  that  he  had  only  a  few  hours 
previously  examined  the  boards  in  the  vicinity  of  the 
point  referred  to  and  had  there  found  a  sunken  board, 
the  end  of  which  was  depressed  below  the  adjoining 
boards,  and  at  the  time  of  trial  was  frozen  down  solidly 
in  that  position.  The  trial  judge  called  the  jury's  atten- 
tion to  this  testimony  and  stated  that  it  was  for  them 
to  determine  whether  perhaps  this  very  board,  the  de- 
pression of  which  was  established  beyond  question, 
might  not  have  been  the  one  that  caused  the  accident. 
Whether  the  jury  adopted  this  view  or  not  of  course  no 
one  knows,  but  it  seems  to  have  been  a  proper  matter  for 
their  consideration  and  was  submitted  to  them  in  con- 
nection with  the  other  testimony  in  the  case. 

The  motion  for  a  new  trial  is  accordingly  refused, 
and  it  is  ordered  that  judgment  be  entered  on  the  ver- 
dict. 

Error  assigned  was  in  refusing  petition  for  an  appeal. 

E.  B.  Strasshurger,  with  him  W.  E.  Lemon,  for  ap- 
pellant. 

Abram  G.  Stein,  with  him  A.  C,  Teplitz,  for  appellee. 

Opinion  by  Pobtek,  J.,  July  21, 1915 : 

This  is  an  appeal  from  the  order  of  the  Court  of  C5om- 
mon  Pleas  of  Allegheny  County  refusing  to  allow  an  ap- 
peal from  the  judgment  of  the  county  court  entered 
upon  the  verdict  of  a  jury.  A  petition  to  the  Court  of 
Common  Pleas  for  the  allowance  of  an  appeal  set  forth 
the  reasons  why  a  retrial  of  the  issues  of  fact  was  neces- 
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sary  to  prevent  an  injustice,  as  it  was  required  to  do  by 
the  Act  of  May  23, 1913,  P.  L.  310.  The  reasons  set  forth 
were  the  same  which  had  been  urged  in  support  of  the 
motion  for  a  new  trial  in  the  county  court.  Those  rea- 
sons were  so  satisfactorily  disposed  of  by  the  opinion  of 
President  Judge  Way  of  the  county  court,  in  overrul-  * 
ing  the  motion  for  a  new  trial,  which  will  appear  in  the 
report  of  this  case,  as  to  render  it  unnecessary  that  we 
should  discuss  at  length  the  questions  attempted  to  be 
raised. 

The  statement  of  claim  filed  by  the  plaintiff  did  not 
attempt  to  fix  with  mathematical  precision  the  exact 
point  upon  the  boardwalk  at  which  the  plaintiff  sus- 
tained her  injury.  The  statement  averred  "that  along 
the  north  side  of  Park  Lane  in  said  borough,  between 
the  Brownsville  Road  and  Southern  Park  there  is  a  side- 
walk, namely,  a  boardwalk  for  the  use  of  pedestrians. 
That  on  October  12, 1913,  at  about  nine  a.  m.,  the  plain- 
tiff was  walking  along  the  said  boardwalk,  towards  the 
Brownsville  Road,  and  using  due  diligence  and  when 
near  the  same  she  fell."  It  further  averred  that  the  fall 
was  caused  through  the  negligence  of  the  defendant  by 
the  defective  and  dangerous  condition  of  the  said  board- 
walk, namely,  that  the  boards  were  rotted,  loose  and 
laid  one  upon  another  and  were  otherwise  improperly 
laid,  which  condition  had  existed  for  a  long  time  prior 
to  the  accident,  which  the  defendant  through  its  officers 
and  agents  knew  or  should  have  known,  and  that  as  a 
result  of  the  fall  the  arm  of  the  plaintiff  was  broken  and 
she  was  otherwise  injured.  This  statement  thus  drawn 
in  general  terms  would  have  been  supported  by  any 
evidence  showing  that  the  plaintiff  had  been  injured  by 
a  fall  caused  by  a  defect  in  this  sidewalk  at  any  point 
near  the  Brownsville  road,  towards  which  she  was  walk- 
ing. If  the  defendant  had  desired  a  more  definite  state- 
ment as  to  the  precise  locality  of  the,  accident  it  ought 
to  have  asked  for  a  more  specific  statement  or  a  bill  of 
particulars.    The  testimony  of  Simon  Lejeune,  a  wit- 
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ness  produced  by  the  defendant,  to  the  effect  that  he 
found  a  defect  in  this  boardwalk  about  twenty  feet  from 
a  point  opposite  the  eastern  end  of  a  certain  bowling 
alley  was  material  under  the  issue  as  framed,  and  evi- 
dence which  had  positively  fixed  that  defect  as  the  cause 
of  the  accident  and  that  the  borough  was  negligent  with 
regard  thereto  would  have  suflBciently  sustained  the 
statement  of  plaintiff's  cause  of  action.  The  plaintiff 
did  not  attempt  in  her  testimony  at  the  trial  to  fix  the 
precise  point  in  the  boardwalk  at  which  the  accident  oc- 
curred, she  only  said  that  she  had  passed  the  bowling 
alley.  Counsel  for  defendant  in  the  cross-examination 
of  the  plaintiff  presented  to  her  certain  photographs  and 
she  attempted  to  indicate  upon  one  of  those  photographs 
the  place  at  which  the  accident  occurred,  but  the  testi- 
mony indicates  that  this  witness  found  the  photograph 
of  the  street  confusing,  and  experienced  difficulty  in 
locating  upon  the  picture  the  point  corresponding  to 
the  place  upon  the  ground  where  the  accident  occurred. 
It  is  certainly  not  improper  for  a  jury  to  examine  the 
testimony  of  a  number  of  witnesses  who  may  seem  to  be 
in  conflict  as  to  certain  details  of  their  testimony  and 
ascertain  whether  such  conflict  can  be  reconciled.  The 
testimony  of  this  plaintiff  and  that  of  the  witness  Simon 
Lejeune,  who  was  produced  by  the  defendant,  was  of 
such  a  character  that  it  was  for  the  jury  to  say,  in  the 
light  of  the  testimony,  whether  these  witnesses  were  not 
really  talking  about  the  same  defect  in  the  sidewalk, 
and  whether  the  plaintiff  might  not  have  made  a  mis- 
take when  she  attempted  to  indicate  on  the  photograph 
the  point  which  corresponded  to  the  location  of  the  ac- 
cident upon  the  ground.  We  find  no  error  in  the  record 
of  the  trial  in  the  county  court  on  the  refusal  of  the 
Court  of  Common  Pleas  to  allow  an  appeal  from  the 
judgment. 

The  judgment  is  affirmed. 
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Kennemuth  v.  Lewis,  Appellant 

Justice  of  the  peace — Appeals — Failure  to  take  appeal  in  time — 
Justice  as  agent  of  defendant. 

An  appeal  from  a  judgment  of  a  justice  of  the  peace  will  not 
be  allowed  nunc  pro  tunc  where  it  appears  that  the  defendant  re- 
quested the  justice  to  give  him  a  transcript,  that  the  justice  said 
he  could  not  do  it  at  the  time  but  that  he  would  mail  it  to  de- 
fendant's attorney,  and  that  the  justice  did  not  act,  so  as  to  permit 
an  appeal  to  be  filed  within  the  statutory  time.  In  such  a  case  the 
jiistice  is  the  agent  of  the  defendant,  and  the  latter  is  bovfnA  by 
his  negligence. 

Argued  May  4, 1915.  Appeal,  No.  196,  April  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Clarion  Co.,  Dec.  T., 
1913,  No.  71,  discharging  rule  for  an  allowance  of  an  ap- 
peal nunc  pro  tunc  in  case  of  Harry  Kennemuth  v.  Homer 
E.  Lewis.  Before  Rice,  P.  J.,  Orlady,  Head,  Porter, 
Henderson,  Kephart  and  Trexler,  JJ.   Affirmed. 

Rule  for  the  allowance  of  appeal  from  judgment  of  a 
justice  of  the  peace  nunc  pro  tunc. 
The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  order  discharging  rule  for  an  slV 
lowance  of  an  appeal  nunc  pro  tunc. 

George  F.  Whitmer,  for  appellant. — ^An  appeal  nunc 
pro  tunc  will  be  allowed  whenever  the  appellant  has 
been  prevented  from  entering  his  appeal  by  the  action  of 
an  alderman  or  a  justice  of  the  peace :  Snyder  v.  Snyder, 
7  Philadelphia  391 ;  Mcllheny,  et  al.,  v.  Holland,  111  Pa. 
634;  Nobel,  to  use,  v.  Houk,  16  S.  &  R.  420. 

J.  F.  Maffett,  with  him  A.  A.  Geary  and  W.  W.  Hind- 
man,  for  appellee,  cited:  Sherwood  v.  McKinney,  5 
liVharton  435;  Law  v.  Groves,  47  Pa.  Superior  Ct.  411; 
Lehigh  Sales  Co.  v.  Rossi,  40  Pa.  C.  C.  R.  656. 
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Opinion  by  Porter,  J.,  July  21, 1915 : 

The  plaintiff  brought  an  action  in  assumpsit  against 
the  defendant  before  a  justice  of  the  peace  and,  on  July 
22,  1913,  judgment  was  entered  by  the  justice  in  favor 
of  the  plaintiff  and  against  the  defendant.  On  August 
11,  1913,  the  defendant  appeared  before  the  justice  and 
filed  an  affidavit  and  bond  for  appeal  and  requested  the 
justice  to  give  him  a  transcript.  The  justice  told  him 
that  he  could  not  give  it  to  him  that  day;  that  he  was 
going  away,  and  it  was  then  agreed  between  the  justice 
and  the  defendant  that  the  former  should  make  out  and 
mail  the  transcript  to  George  F.  Whitmer,  Esq.,  the  at- 
torney for  the  defendant,  in  time  to  file  the  transcript  in 
the  Court  of  Common  Pleas  of  Clarion  County,  before 
the  then  next  term,  to  wit,  August  25, 1913.  The  justice 
did  not  send  the  transcript  to  the  attorney  as  agreed 
upon,  but  mailed  it  to  the  defendant  too  late  to  permit 
its  being  filed  before  the  next  term.  The  defendant  sub- 
sequently applied  to  the  Court  of  Common  Pleas  for  an 
order  permitting  the  transcript  to  be  filed  nunc  pro  tunc, 
as  of  August  23,  1913,  and  the  court  granted  a  rule  on 
the  plaintiff  to  show  cause  why  the  transcript  should  not 
be  permitted  to  be  thus  filed  nunc  pro  tunc,  which  rule 
the  court  subsequently  discharged.  The  defendant  now 
assigns  for  error  the  refusal  of  the  court  below  to  per- 
mit the  transcript  to  be  filed  nunc  pro  tunc.  The  agree- 
ment between  the  defendant  and  the  justice  that  the  lat- 
ter should  mail  the  transcript  to  the  attorney  of  the  de- 
fendant in  time  to  permit  it  to  be  filed  before  the  next 
term  constituted  the  justice  the  agent  of  the  defendant 
for  that  purpose,  and  the  negligence  which  ensued  was 
consequently  that  of  the  defendant.  The  failure  of  the 
justice  to  mail  the  transcript  to  the  attorney  of  the  de- 
fendant did  not  constitute  neglect  of  anything  that  ap- 
pertained to  his  official  duty.  That  there  was  no  error 
in  the  refusal  of  the  court  below  to  permit  the  transcript 
to  be  filed  nunc  pro  tunc  has  been  so  distinctly  ruled 
that  further  discussion  of  the  question  is  unnecessary: 
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Houk  V.  Knop,  2  Watts  72;   Sherwood  v.  McKinney,  5 
Wharton,  435;  Law  v.  Groves,  47  Pa.  Superior  Ct.  411. 
The  specification  of  error  is  dismissed. 
The  judgment  is  affirmed. 


Punxsutawney  Borough,  Appellant,  v.  Nordstrom. 

Road  law — Lien  for  paving — Filing  of  lien — Time — State  high' 
way  department'-'Evidence — Acts  of  April  27,  1909,  P.  L.  19j^, 
and  May  SI,  19  1,  P.  L.  468. 

The  right  of  a  borough  to  impose  an  assessment  upon  abutting 
property  in  order  to  reimburse  it  for  the  amount  which  it  has  paid 
as  its  share  of  the  cost  of  paying  a  street  by  the  State  highway 
d^artment  under  the  provisions  of  the  Act  of  May  31,  1911,  P. 
L.  468,  is  doubtful,  but  even  if  the  assessment  were  legal  it  cannot 
be  enforced  if  the  claim  for  it  isT  filed  more  than  six  months  after 
the  completion  of  the  improvement. 

In  such  a  case  the  lien  is  not  saved  by  evidence  of  a  ledger  entry 
made  in  the  State  highway  department  purporting  to  show  that 
the  improvement  was  completed  within  six  months  prior  to  the 
filing  of  the  lien.  Such  ledger  entry  is  not  the  equivalent  of  the 
certificate  of  a  municipal  officer  as  provided  by  the  Act  of  April 
27,  1909,  P.  L.  194,  and  will  not  prevent  the  abutting' owner  from 
showing  in  the  absence  of  such  certificate,  that  the  lien  was  filed 
more  than  six  months  after  the  completion  of  the  improvement. 

Argued  May  4, 1915.  Appeal,  No.  161,  April  T.,  1915 
by  plaintiff,  from  judgment  of  C.  P.  Jefferson  Co.,  Aug 
T.,  1914,  No.  283,  for  defendant  on  case  tried  by  the  cour 
without  a  jury  in  suit  of  Punxsutawney  Borough  v. 
Mary  A.  Nordstrom.  Before  Rice,  P.  J.,  Orlady,  Head 
Porter,  Henderson,  Kephart  and  Trexler,  JJ.  Af- 
firmed. 

Scire  facias  sur  municipal  lien. 
The  case  was  tried  by  the  court  without  a  jury. 
Seed,  P.  J.,  filed  the  following  opinion : 
"It  appears  from  the  uncontradicted  evidence  that  the 
improvement  was  completed  in  November,  1913,  when  the 


Digitized  by 


Google 


254  PUNXSUTAWNEY  BORO.,  Appel.,  v.  NORDSTROM. 
Opinion  of  Court  below.  61  Pa.  Superior  Ot 
last  work  upon  it  was  done,  and  this  lien  was  not  filed 
until  June  20,  1914,  or  more  than  six  months  after  the 
work  was  completed.  The  plaintiff  offered  in  evidence  a 
certified  copy  of  the  State  highway  department's  ledger 
account  of  the  work,  costs,  etc.,  of  this  improvement.  In 
this  certified  copy  there  appears,  inter  alia,  the  following 
statement :  *Work  to  be  completed  July  1, 1913' ;  *Work 
completed  December  22, 1913.'  Counsel  for  the  plaintiff 
rely  on  this  certified  copy  of  the  State  highway  depart- 
ment's ledger  account  as  fixing  the  date  when  this  im- 
provement was  completed,  and  contended  that  this  cer- 
tificate is  conclusive  on  that  question.  The  date  stated 
in  this  account,  December  22, 1913,  as  the  date  when  the 
improvement  was  completed,  is  at  variance  with  all  the 
testimony  on  the  question  of  when  the  improvement  was 
in  fact  completed,  namely,  November  18,  1913.  Mr.  H. 
W.  Claybaugh,  called  by  the  defendant,  testified  that  he 
was  the  State  engineer  in  charge  of  this  improvement, 
and  that  it  was  completed  about  the  middle  of  November, 
1913.  On  cross-examination  he  was  asked  this  question : 
^How  do  you  know  that  the  work  was  completed  in  the 
middle  of  November,  1913,  instead  of  the  22d  of  Decem- 
ber, 1913,  as  stated  upon  that  certificate?'  Answer: 
'That  certificate  does  not  state,  does  it,  that  this  road 
was  completed  on  December  22d?  That  was  the  date 
when  I  made  out  my  final  estimate,  and  not  the  date 
when  it  was  finally  completed.'  This  certificate  does 
not  purport  to  be  a  certificate  of  the  time  of  the  com- 
pletion of  the  improvement.  It  does  not  so  appear  on  its 
face,  and,  according  to  Mr.  Claybaugh's  testimony,  was 
not  so  intended,  in  fact.  It  does  not  come  within  the 
purview  of  Section  10  of  the  Act  of  Juiie  4,  1901,  P.  L. 
364,  wherein  it  is  provided :  'The  certificate  of  the  sur- 
veyor, engineer,  or  other  officer  supervising  the  improve- 
ment filed  in  the  proper  office  being  conclusive  of  the 
time  of  completion  thereof,  but  he  being  personally 
liable  to  any  one  injured  by  any  false  statement  therein.' 
The  Act  of  1901  refers  to  municipal  improvements  whefe- 
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in  the  municipality  and  the  property  owner  alone  are 
concerned.  It  has  no  application  to  certified  copies  made 
by  the  State  highway  department  of  its  books  of  ac- 
count But  if  it  had^  this  certified  copy  of  its  books  of 
account  was  not  'filed  in  the  proper  office/  nor  is  it  made 
by  any  one  authorized  by  the  act  of  assembly  to  make  a 
certificate  of  the  time  of  the  completion  of  the  improve- 
ment. In  fact,  it  was  never  filed  in  any  office,  and  never 
was  intended  to  be  filed  as  a  certificate  of  completion  of 
the  improvement,  as  provided  for  in  Section  10  of  the 
Act  of  1901.  It  is  not  a  certificate  made  by  the  'surveyor, 
engineer,  or  other  officer  superintending  the  improve- 
ment,^ but  purports  to  be  made  by  an  auditor  of  the 
State  highway  department,  who  in  the  discharge  of  his 
ordinary  duties  would  have  no  personal  knowledge  of 
when  the  improvement  was  made.  It  is  nothing  more 
or  less  than  a  certified  copy  of  a  book  account  by  one 
having  no  personal  knowledge  of  the  items  composing 
that  account,  in  which  the  statement  incidentally  ap- 
pears that  the  work  on  this  improvement  was  completed 
December  22,  1913,  along  with  several  pages  of  other 
memoranda  concerning  the  improvement.  Aside  from 
this  8<H!alled  certificate  there  is  no  question  about  when 
this  improvement  was  in  fact  completed.  Mr.  Shearer, 
called  by  the  defendant,  testified  that  the  brick  work 
was  finished  November  4, 1913,  and  the  street  opened  for 
traffic  before  the  middle  of  the  month.  He  states  that 
the  last  day's  work  on  it  was  November  18,  1913.  Mr. 
McClelland,  called  by  the  defendant,  testified  that  he  in- 
spected the  improvement  for  the  State  highway  depart- 
ment, and  that  the  work  was  completed  and  the  equip- 
ment and  everything  taken  oflf  by  the  18th  of  November, 
1913.  There  was  no  testimony  offered  in  contradiction 
of  the  testimony  offered  by  the  defendant  that  the  im- 
provement was  completed  and  the  street  opened  to  traffic 
more  than  six  months  prior  to  the  filing  of  this  lien.  And 
it  is  therefore  found  as  a  fact  that  the  liens  in  this  case, 
and  in  case  No.  283,  August  Term,  1914,  the  Borough  of 
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Punxsutawney  v.  Mary  A.  Nordstrom,  were  filed  more 
than  six  months  after  the  improvement  was  completed, 
and  for  this  reason  alone  the  actions  thereon  cannot  be 
maintained. 

"And  now,  January  19,  1915,  on  the  sole  ground  that 
the  lien  in  this  case  was  not  filed  within  six  months  after 
the  completion  of  the  improvement,  judgment  is  directed 
to  be  entered  in  favor  of  the  defendant  and  against  the 
plaintiff  for  costs,  but  without  prejudice  to  the  plaintiff's 
right  to  assert  any  claim  it  may  have  against,  the  defend- 
ant in  any  other  form  of  proceeding  authorized  by  law." 

Error  assigned  was  the  judgment  of  the  court. 

W.  M.  Oillespie,  for  appellant. — The  record  of  the 
highway  department  was  conclusive:  Northumberland 
County  V.  Zimmerman,  75  Pa.  26 ;  Struthers  v.  Beese,  4 
Pa.  129;  Dikeman  v.  Parrish,  6  Pa.  210;  Southwark 
Bank  v.  Com.,  26  Pa.  446;  McMicken  v.  Com.,  58  Pa. 
213;  Patten  v.  Miller,  13  S.  &  R.  254;  Graham  v.  Smith, 
25  Pa.  323;  Carmony  v.  Hoover,  5  Pa.  305;  Whitehead 
V.  North  H.  School  Dist.,  145  Pa.  418;  Otto  v.  Trump, 
115  Pa.  425;  Goodbread  v.  Philadelphia,  Etc.,  Turnpike 
Co.,  13  Pa.  Superior  Ct.  82;  Philadelphia  v.  Street,  41 
Pa.  Superior  Ct.  503. 

H.  C.  Campbell,  with  him  J.  C.  Long  and  A.  B.  Stew- 
art, for  appellee,  cited:  Wingert  v.  Teitrick,  31  Pa. 
Superior  Ct.  187;  Carpenter  v.  Yeagdon  Borough,  208 
Pa.  396. 

Opinion  by  Porter,  J.,  July  21, 1915 : 

The  Borough  of  Punxsutawney  entered  into  a  contract 
dated  September  18,  1912,  with  the  State  of  Pennsyl- 
vania, acting  through  the  State  highway  department, 
and  the  County  of  Jefferson,  under  the  provisions  of 
which  the  cartway  of  Indiana  street,  in  said  borough, 
was  to  be  graded  and  paved  with  brick  to  the  width  of 
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sixteen  feet,  the  work  to  be  done  by  the  State  highway 
department,  fifty  per  cent,  of  the  cost  of  the  improve- 
ment to  be  paid  by  the  ^tate,  twenty-five  per  cent,  by  the 
borough  and  twenty-five  per  cent,  by  the  County  of  Jef- 
ferson, as  provided  by  the  Act  of  May  31, 1911,  P.  L.  468; 
The  borough  authorities  deemed  the  paving  of  the  street 
for  a  width  of  sixteen  feet  only  to  be  inadequate  and 
entered  into  a  separate  contract,  with  the  same  parties 
who  had  secured  from  the  State  highway  department 
the  contract  to  do  the  part  of  the  work  undertaken  by 
that  department,  under  the  provisions  of  which  addi- 
tional contract  a  part  of  the  street  was  to  be  paved  for 
an  additional  width  of  nine  feet  and  the  remainder  of 
it  an  additional  width  of  four  feet,  thus  making  the  entire 
width  of  the  pavement  in  one  part  of  the  street  twenty-  * 
five  feet  and  in  the  remainder  of  the  street  twenty  feet, 
for  these  additions  to  the  width  of  the  pavement  the  bor- 
ough assuming  the  payment  of  the  entire  cost.  The  work 
provided  for  by  these  contracts  having  been  completed 
the  borough  caused  the  property  abutting  on  the  street  to 
be  assessed,  in  accordance  with  the  foot-front  rule,  for 
two-thirds  of  the  aggregate  of  the  amounts  which  it  had 
paid  to  the  State  highway  department  for  its  share  of 
the  improvement  made  by  that  department  and  to  the 
contractors  for  the  additional  width  of  paving  which  the 
borough  had  undertaken  upon  its  own  responsibility. 
The  property  of  the  appellee  was  one  of  those  so  assessed, 
and  the  appellee  having  failed  to  pay  that  assessment, 
the  borough  on  jhine  20,  1914,  filed  a  lien  a^inst  her 
property.  This  action  of  scire  facias  was  issued  upon 
that  lien  and  the  defendant  having  filed  an  affidavit  of . 
defense,  the  parties  entered  into  an  agreement  for  the 
submission  of  the  case  to  the  decision  of  the  court,  under 
evidence  to  be  presented,  and  dispensed  with  a  trial  by 
jury,  under  the  provisions  of  the  Act  of  April  22,  1874, 
P.  L.  109.  The  learned  judge  of  the  court  below  found 
as  a  fact  that  the  work  upon  the  improvement  was  com- 
pleted on  November  18, 1913,  and  that  the  lien  was  filed 
V0L.^l3n=lT 
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more  than  six  months  after  the  improvement  was  com- 
pletedy  and  for  that  reason  entered  judgment  in  favor 
of  the  defendant.  The  borough  appeals  from  that  judg- 
ment. 

.  When  a  borough  seeks  to  impose  upon  abutting  prop- 
erty a  local  assessment  for  supposed  benefits  resulting 
from  an  improvement,  according  to  the  foot-front  rule, 
it  must  be  prepared  to  show  express  statutory  authority 
for  such  assessment,  and  that  it  has  proceeded  according 
to  the  provisions  of  the  statutes  which  confer  the  power. 
The  right  of  a  borough  to  impose  an  assessment  upon 
abutting  property  in  order  to  reimburse  it  for  the 
amount  which  it  has  paid  as  its  share  of  the  cost  of  an 
improvement  made  by  the  State  highway  department, 
under  the  provisions  of  the  Act  of  May  31,  1911,  P.  L. 
468,  is  at  least  doubtful,  but  that  question  we  do  not  now 
decide,  for  the  reason  that,  even  if  the  borough  had  the 
right  to  be  so  reimbursed,  thgJLien  was  not  filed  in  time. 
The  assessment  in  this  casewas  made  by  the  borougir 
after  the  completion  of  the  Improvement,  and  it  was 
therefore  essential  that  the  claim  be  filed  in  the  Court  of 
Common  Pleas  "within  six  months  after  the  completion 
of  the  improvement" ;  the  failure  to  file  it  within  that 
time  involves  the  loss  of  the  claim :  Act  of  June  4, 1901, 
P.  L.  364,  as  amended  by  the  Act  of  .4pril2I»J,909,  P,  fcr 
-194.  We  have  carefully  examined  the  evidence  in  this 
case  and  are  satisfied  that  it  was  not  only  sufficient  to 
sustain  the  finding  of  the  learned  judge  of  the  court  be- 
low, but  that  it  was  so  overwhelming  that  any  other  con- 
clusion would  have  been  clearly  erroneous.  The  appel- 
lant seeks  to  invoke  the  protection  of  that  clause  in  Sec- 
tion 10  of  the  act  last  above  referred  to  which  is  in  these 
words :  "The  r^prtifinntA  nf_  fhA  ffl^rvpynr^  engineer^  or 
other  officer  superviQin^.  the  improyamgnt^  filed  in  the 
proper  office,  being  conclusive  evidence  oMTTe  time  of 
completion  thereof,  but  he  being  peraonany  liable  to  ony- 
<me  injured  by  any  false  statement  therein."  This  clause 
imposes  a  duty  upon  the  surveyor,  engineer,  or  other 
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supervising  officer  of  the  municipality,  and  it  at  the  same 
time  fixes  upon  him  a  personal  responsibility  for  his 
action.  It  refers  only  to  the  officers  of  the  municipality 
which  undertakes  to  make  a  municipal  improvement. 
We  find  nothing  in  the  Act  of  May  31,  1911,  P.  L.  468, 
which  requires  the  State  highway  commissioner  or  any 
surveyor  or  engineer  of  his  department  to  file  in  any 
office  a  certificate  stating  the  day  upon  which  any  State 
highway  was  completed.  The  State  highway  commis- 
sioner is  required  to  certify  the  cost  of  the  improvement, 
which  shall  be  audited  by  the  auditor  general,  and  when 
audited  and  allowed  shall  be  paid  out  of  moneys  spe- 
cifically appropriated  for  this  purpose,  by  warrants 
drawn  therefor  by  the  auditor  general  upon  the  State 
treasurer.  The  State  highway  commissioner  is  author- 
ized to  certify,  from  time  to  time,  during  the  perform- 
ance of  the  work  on  the  contract,  or  as  provided  by  the 
contract,  and,  otherwise  by  the  provisions  hereof,  after 
the  work  shall  be  completed,  the  amount  which  the 
county,  township  or  borough,  which  are  parties  to  the 
contract,  shall  be  required  to  pay.  There  is  nothing  in 
the  act  which  would  warrant  us  in  holding  that  he  is 
required  to  file  a  certificate  in  any  office  stating  when 
the  work  was  completed. 

The  copy  of  the  ledger  account,  covering  the  construc- 
tion of  the  road  in  question,  certified  by  one  of  the  audi- 
tors in  the  State  highway  department— offered  in  evi- 
dence by  plaintiflE — did  not  show,  nor  did  it  purport  to 
show,  that  any  surveyor,  engineer  or  other  officer  "su- 
pervising the  improvement,"  had  filed  any  certificate 
stating  when  the  work  was  completed.  Now  as  to  the 
part  of  the  work  for  which  the  borough  assumed  respon- 
sibility and  for  the  performance  of  which  it  entered  into 
a  distinct  and  separate  contract,  provided  for  an  ad- 
ditional width  of  pavement,  the  contract  provided  that 
this  additional  work  should  be  subject  to  the  supervision 
of  the  borough  engineer,  yet  neither  that  officer  nor  any 
other  officer  exercising  supervision  over  the  work  done 
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for  the  borough  filed  any  certificate  as  to  when  the  work 
was  completed,  so  far  as  disclosed  by  the  evidence  in  this 
case.  The  engineer  of  the  borough  was  called  as  a  wit- 
ness upon  the  part  of  the  plaintiff,  yet  counsel  for  the 
borough  did  not  ask  him  when  the  improvement  was 
completed,  nor  attempt  to  draw  from  him  any  expla- 
nation of  his  failure  to  file  a  certificate.  The  borough 
having  failed  to  show  that  any  officer  supervising  the 
work  had  filed  a  certificate  of  the  character  contem- 
plated by  the  Act  of  1909,  which  certificate  would  have 
rendered  the  officer  filing  it  liable  to  any  party  injured  by 
a  false  certification,  the  clause  of  the  statute  which  the 
appellant  seeks  to  invoke  has  no  application  in  this  case. 
It  was,  therefore,  entirely  proper  for  the  court  below  to 
admit  evidence  as  to  the  time  when  the  improvement 
was  actually  completed,  and  the  evidence  so  admitted 
clearly  established  that  the  lien  had  not  been  filed  in 
time.  The  specifications  of  error  are  overruled. 
The  judgment  is  affirmed. 


Punxsutavmey  Borough,  Appellant,  t?.  Wingert. 

Argued  May  4, 1915.  Appeal,  No.  163,  April  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Jefferson  Co.,  Aug. 
T.,  1914,  No.  284,  for  defendant  on  case  tried  by  the 
court  without  a  jury  in  suit  of  Punxsutawiiey  Borough  v. 
Perry  A.  Wingert.  Before  Rice,  P.  J.,  Orlady,  Hbad, 
Porter,  Henderson,  Kephart  and  Trexler,  J  J.  Af- 
firmed. 

Opinion  by  Porter,  J.,  July  21, 1915 : 

This  appeal  presents  only  the  same  questions  con- 
sidered in  the  opinion  this  day  filed  in  the  case  of  Bor- 
ough of  Punxsutawney  v.  Mary  A.  Nordstrom,  ante,  p. 
253,  and  for  the  reasons  there  stated  the  specifications 
of  error  are  overruled. 

The  judgment  is  affirmed. 
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Commonwealth  v.  Scheiring,  Appellant. 

Criminal  law — Statute  of  limitations — Larceny  hy  clerk — Acta 
of  March  SI,  I860,  Section  107,  P.  L.  S82,  and  June  12,  1878,  P. 
L.196, 

The  offense  defined  by  Section  107  of  the  Act  of  March  31, 1860, 
P.  L.  382,  that  is,  larceny  by  a  clerk,  servant  or  employee  of  prop- 
erty of  his  employer  which  he  had  received  by  virtue  of  his  em- 
ployment in  the  name  of  his  employer,  is  felony  and  the  period 
of  limitation  against  its  prosecution  is  fixed  by  Section  77  of  the 
Act  of  March  31,  1860,  P.  L.  427,  as  two  years  next  after  the 
felony  was  committed.  The  limitation  of  four  years  as  provided 
Ijy  Section  6  of  the  Act  of  June  12,  1878,  P.  L.  196,  relating  to 
offenses  by  employees  of  public  or  private  corporations,  does  not 
apply  to  such  an  offense. 

Argued  May  11,  1915.  Appeal,  No.  194,  April  T., 
1915,  by  defendant,  from  judgment  of  Q.  S.  Butler  Co., 
March  T.,  1914,  No.  18,  on  verdict  of  guilty  in  case  of 
Commonwealth  v.  John  J.  Scheiring.  Before  Rice,  P. 
J.,  Orlady,  Head,  Porter,  Henderson,  Eephart  and 
Trexler,  JJ.    Reversed. 

Indictment  for  larceny.    Before  Reiser,  J. 

Prom  the  record  it  appeared  that  the  indictment  con- . 
tained  four  counts.  On  the  first  three  counts  a  verdict 
of  not  guilty  was  found  by  direction  of  the  court.  These 
counts  charged  larceny  of  specific  sums  but  the  charges 
were  not  sustained  by  the  evidence.  The  fourth  count 
of  the  indictment  was  as  follows : 

And  the  inquest  aforesaid,  upon  their  respective  oaths 
and  affirmations,  aforesaid  do  further  present;  that  the 
said  John  J.  Scheiring,  afterwards,  to-wit,  on  the  same 
day  and  year  aforesaid,  to-wit,  on  the  second  day  of 
March  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fourteen,  in  the  county  aforesaid  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  &c., 
being  then  and  there  a  municipal  officer  or  employee,  to- 
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wit,  a  clerk  or  receiving  clerk  in  the  employ  of  a  munic- 
ipal corporation,  to-wit,  the  Township  of  Butler,  in  a 
certain  department  thereof,  kno\^n  as  the  tax  collector 
of  said  township  did  as  such  municipal  officer,  clerk, 
servant  or  employee  and  by  virtue  of  such  employment, 
receive,  have  and  take  into  his  possession  for  and  behalf 
and  in  the  conduct  of  his  duties  as  said  municipal  of- 
ficer aforesaid  from  various  persons  whose  names  are  to 
the  grand  inquest  unknown  and  in  various  amounts 
the  sum  of  five  thousand  (|5,000,00)  dollars,  law- 
ful money  of  the  United  States  of  America,  for  and  in 
the  name  and  on  the  account  of  the  said  tax  collector 
as  aforesaid  and  did  then  and  there  fraudulently  and 
feloniously  embezzle  and  convert  to  his  own  use  the  said 
sum  of  money  of  the  value  of  five  thousand  (^,000.00) 
dollars,  receive  as  aforesaid,  and  so  the  inquest  aforesaid, 
upon  their  oaths  and  affirmations  aforesaid  do  say  that 
the  said  John  J.  Scheiring,  then  and  there  in  the  man- 
ner and  form  aforesaid,  the  sum  of  money,  to-wit,  five 
thousand  (|5,000.00)  dollars  of  the  money,  goods,  chat- 
tels and  property  of  the  said  tax  collector  of  said  Butler 
Township,  from  the  said  tax  collector  of  Butler  Town- 
ship, his  employer  as  aforesaid,  feloniously  did  steal, 
take  and  carry  away  contrary  to  the  form  of  the  act  of 
the  general  assembly  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  Commonwealth 
of  Pennsylvania. 

The  facts  appear  by  the  opinion  of  the  Superior  Court 
Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed. 

Error  assigned  was  refusal  of  binding  instructions  for 
defendant. 

B.  R.  Williams,  with  him  C.  L.  McQuistion  and  W.  //. 
Martin,  for  appellant. 

W.  B.  Purvis,  with  him  J.  M.  Galbreath,  for  appellee 
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Opinion  by  Porter,  J.,  July  21, 1915 : 

The  learned  judge  of  the  court  below,  in  his  opinion 
refusing  the  motion  for  a  new  trial,  very  properly 
reached  the  conclusion  that  the  count  of  the  indictment 
upon  which  the  defendant  was  convicted  was  founded 
upon  and  charged  the  defendant  with  the  offense  defined 
by  sec.  107  of  the  Act  of  March  31, 1860,  P.  L.  382,  that 
is,  larceny  by  a  clerk,  servant  or  employee  of  property 
of  his  employer  which  he  had  received  by  virtue  of  his 
employment,  in  the  name  of  his  employer.  The  learned 
district  attorney  frankly  concedes,  in  his  paper-book, 
that  the  indictment  is  framed  under  sec.  107  of  the  A^ct 
of  March  31,  1860.  The  indictment  is  drawn  substan- 
tially in  the  language  of  the  said  Sec.  107  of  the  statute, 
and  is,  therefore,  to  be  held  sufScient  in  law,  under  the 
provisions  of  the  act  relating  to  criminal  procedure  ap 
proved  March  31, 1860,  P.  L.  427.  If  it  were  attempted 
to  sustain  this  indictment  under  any  other  section  of  tho 
penal  code,  we  would  be  met  by  the  difficulty  that  tho 
count  upon  which  the  defendant  was  convicted  is  ba<l 
for  duplicity. 

The  indictment  was  found  on  March  3,  1914.  Tht* 
information  under  which  the  prosecution  was  com- 
menced averred  that  the  offense  complained  of  happened 
on  or  about  September  26, 1911.  We  have  carefully  ex- 
amined the  evidence  and  are  convinced  that  the  offense, 
if  any,  was  committeed  not  later  than  November,  1911. 
There  is  not  a  scintilla  of  evidence  which  would  have 
warranted  a  finding  that  the  defendant  had  been  a  clerk 
or  employee  of  the  tax  collector  of  Butler  Township 
after  September,  1911,  or  that  he  had  collected  any  taxes 
after  that  time.  The  evidence  upon  which  the  defendant 
was  convicted  consisted  of  admissions  made  by  him  not 
later  than  November,  1911,  and  those  admissions  were 
to  the  effect  that  he  had  prior  to  that  time  misappropri- 
ated money.  The  indictment  was  not  found  until  more 
than  two  years  had  elapsed  after  the  commission  of  the 
offense. 
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Section  6  of  the  Act  of  June  12,  1878,  P.  L.  196, 
enacts :  "That  indictments  for  misdemeanors  committed 
by  any  officer,  director,  receiver,  superintendent,  man- 
ager, broker,  attorney,  agent,  employee  or  member  of 
any  bank,  body  corporate  or  public  company,  mitnicipal 
or  quasi-municipal  corporation,  may  be  commenced  and 
prosecuted  at  any  time  within  four  years  from  the  time 
the  alleged  oflEense  shall  have  been  committed."  The 
Commonwealth  did  not,  however,  elect  to  prosecute  this 
defendant  for  any  of  the  misdemeanors  coming  within 
the  provisions  of  this  section  of  the  Act  of  1878,  but  it 
did  prosecute  him  for  the  felony  defined  by  Sec.  107  of 
the  Act  of  1860,  P.  L.  382.  The  oflEense  with  which  the 
indictment  charged  the  defendant  is  a  felony,  and  the 
period  of  limitation  against  its  prosecution  is  fixed  by 
Sec.  77  of  the  Act  of  March  31,  1860,  P.  L.  427,  as  two 
years  next  after  the  felony  was  committed.  The  limita- 
tion of  four  years  as  provided  by  Sec.  6  of  the  Act  of 
June  12,  1878,  P.  L.  196,  does  not  apply  to  such  an  in- 
dictment. We  cannot  distinguish  this  case  from  Com. 
V.  Keuhne,  42  Pa.  Superior  Ct.  361,  which  rules  the  ques- 
tion here  presented.  The  third  point  submitted  by  the 
defendant  at  the  trial,  praying  for  binding  instructions, 
specifically  raised  the  question  of  the  eflfect  of  the  statute 
of  limitations  and,  under  the  pleadings  and  evidence, 
ought  to  have  been  affirmed.  The  third  specification  of 
error  is  sustained. 

The  judgment  is  reversed  and  the  defendant  is  dis- 
charged without  day. 


Commonwealth  v.  Bilotta,  Appellant. 

Constitutional  law — Local  and  special  legislation — Title  of  act — 
— Banks  and  hanking — Act  of  June  19, 1911,  P.  L.  1060, 

The  Act  of  June  19,  1911,  P.  L.  1060,  entitled  "An  Act  to  pro- 
vide for  licensing  and  regulating  private  banking  in  the  Com- 
monwealth of  Pennsylvania;  and  providing  penalties  for  the  vio- 
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lation  thereof/'  is  not  unconstitutional  as  violating  Section  7, 
Article  III,  of  the  Constitution  of  Pennsylvania,  relating  to  local 
or  special  legislation;  nor  is  its  title  insufficient  as  failing  to  give 
notice  of  a  prohibition  of  engaging  in  the  business  of  receiving 
deposits,  or  of  requiring  license  for  engaging  in  such  business. 

Submitted  May  11,  1915.  Appeal,  No.  47,  Oct.  T., 
1915,  by  defendant,  from  judgment  of  Q.  S.  Philadelphia 
Co.,  March  Sessions,  1914,  No.  453,  on  verdict  of  guilty 
in  case  of  Commonwealth  v.  Prank  R.  Bilotta.  Before 
Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson,  Kbp- 
HART  and  Trexler,  JJ.    Affirmed. 

Indictment  for  violation  of  the  Act  of  June  19,  1911, 
P.  L.  1060,  relating  to  private  banking.  Before  Henry, 
P.  J.,  specially  presiding. 

The  case  turned  upon  the  constitutionality  of  the  Act 
of  June  19,  1911,  P.  L.  1060.  See  Commonwealth  v. 
Grossman,  248  Pa.  11. 

Verdict  of  guilty  upon  which  judgment  was  entered. 
Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

J.  n.  Brintofiy  for  appellants. 

Joseph  H,  Taulane,  Assistant  District  Attorney,  and 
Samuel  P.  Rotan,  District  Attorney,  for  appellee. 

Opinion  by  Porter,  J.,  July  21, 1915 : 

The  defendant  was  indicted  for  and  convicted  of  vio- 
lations of  the  Act  of  June  19,  1911,  P.  L.  1060,  entitled, 
"An  Act  to  provide  for  licensing  and  regulating  private 
banking  in  the  Commonwealth  of  Pennsylvania;  and 
providing  penalties  for  the  violation  thereof."  The  de- 
fendant appeals  from  that  conviction. 

The  appellant's  statement  of  the  questions  involved 
is  as  follows:  "(1)  Is  the  Act  of  June  19,  1911,  P.  L. 
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1060,  unconstitutional  by  reason  x>f  unlawful  classifica- 
tion of  and  discrimination  among  persons^  firms^  part- 
nerships and  unincorporated  associations  engaged  in 
business  as  private  bankers?"  and  ^^(2)  Is  the  Act  of 
June  19,  1911,  P.  L.  1060,  unconstitutional  because  the 
title  of  the  act  is  defective  and  insufficient ?'* 

The  learned  counsel  for  the  appellant  has,  in  his  brief, 
earnestly  contended  that  the  statute  should  be  stricken 
down  upon  the  ground  that  the  classification  which  it 
makes  of  the  persons,  firms,  partnerships  and  unincor- 
porated associations  engaged  in  the  business  of  private 
banking  violates  the  provisions  of  Section  7,  Article  III, 
of  the  Constitution  of  Pennsylvania  relating  to  local  or 
special  legislation.  This  question  has,  since  the  trial 
of  this  case  in  the  court  below,  been  definitely  de- 
termined contrary  to  the  contention' of  the  appellant, 
by  the  Supreme  Court  in  the  case  of  Com.  v.  Grossman, 
248  Pa.  11.  The  opinion  of  Mr.  Justice  Mbstrbzat,  in 
that  case,  fully  covers  every  point  here  presented,  in  so 
far  as  the  first  question  involved  is  concerned,  and  we 
can  no  longer  consider  that  question  an  open  one.  To 
the  authorities  referred  to  by  Mr.  Justice  Mbstrbzat  in 
said  opinion  may  be  added  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  and  Engel  v.  O'Malley,  219  U.  S.  128.  The 
first  question  presented  by  the  appellant  must  be  ac- 
cepted as  determined  adversely  to  his  contention. 

The  second  question,  in  which  the  statute  is  challenged 
because  of  an  alleged  defect  in  the  title,  is  without  merit. 
The  first  section  of  the  act  provides  that  it  shall  be  un- 
lawful for  any  individual,  partnership,  or  unincorpo- 
rated association  to  engage,  directly  or  indirectly,  in  the 
business  of  receiving  deposits  of  money  for  safe  keeping 
or  for  the  purpose  of  transmission  to  another,  or  for  any 
other  purpose  without  having  first  obtained  from  a 
board,  consisting  of  the  State  treasurer,  the  secretary  of 
the  Commonwealth,  and  the  commissioner  of  banking,  a 
license  to  engage  in  such  business.  The  first  count  of  the 
indictment  alleged  a  violation  of  these  provisions  of  the 
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first  section  of  the  statute.  The  contention  of  the  ap- 
pellant is  that  the  title  of  the  act  gave  no  notice  that  the 
statute  contained  any  prohibition  of  engaging  in  the 
business  of  receiving  deposits,  or  that  a  license  would  be 
required  for  engaging  in  such  business.  The  title  gave 
express  notice  that  the  act  provided  for  the  licensing  and 
regulating  of  private  banking;  and  provided  penalties 
for  the  violation  thereof.  The  Constitution  does  not  re- 
quire that  the  title  of  a  statute  shall  be  a  complete  index 
to  all  the  details  qf  its  contents.  If  a  statute  seeks  to 
accomplish  one  general  purpose  by  one  general  means, 
it  will  be  deemed  to  contain  but  one  subject,  though  the 
details  or  specific  means  are  multiplied  to  any  extent, 
provided  they  are  in  fact  subordinate  to  and  germane  to 
the  general  aim.  Everything  which  the  nature  of  the 
subject  of  a  title  reasonably  suggests,  as  necessary  or  ap- 
propriate for  the  accomplishment  of  its  express  purpose, 
is  sufficiently  indicted  by  such  title :  Com.  v.  Green,  58 
Pa.  226;  Com.  v.  Charity  Hospital,  198  Pa.  270;  Com.  v. 
Moir,  199  Pa.  534;  Com.  v.  Jones,  4  Pa.  Superior  Ct. 
362.  The  business  of  receiving  deposits  is  so  manifestly 
germane  to  and  so  universally  associated  with  the  busi- 
ness of  banking,  that  a  general  statute  which  in  its  title 
declares  a  purpose  to  provide  for  the  licensing  and  regu- 
lating of  private  banking,  nt^turally  suggests  to  the 
mind  that  the  statute  will  make  provision  for  the  pro- 
tection of  those  who  deposit  money  in  such  banks.  The 
receiving  of  deposits  is  a  part  of  the  business  of  such 
banks.  The  provisions  of  this  statute  which  relate  to  the 
conditions  upon  which  private  bankers  may  be  permitted 
to  receive  deposits  are  germane  to  the  general  subject  of 
regulating  the  business  of  private  banking,  expressed  in 
the  title  of  the  statute.  The  specifications  of  error  are 
dismissed. 

The  judgment  is  affirmed,  and  it  is  ordered  that  the  de- 
fendant appear  in  the  court  below  at  such  time  as  he 
may  be  there  called,  and  that  he  be  by  that  court  com- 
mitted until  he  has  complied  with  that  part  of  the  sen- 
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tence  which  had  not  been  performed  at  the  time  this  ap- 
peal was  made  a  supersedeas. 


Commonwealth  v.  Cerceo,  Appellant. 

Commonwealth  v.  D'Ambrosio,  Appellant. 

Commonwealth  v.  Tumolillo,  Appellant. 

Commonwealth  v.  Yannessa,  Appellant. 

Commonwealth  v.  Verello,  Appellant. 

Commonwealth  v.  Seneca,  Appellant 


Opinion  by  Porter,  J.,  July  21, 1915 : 

There  having  been  filed  of  record  in  these  cases  an 
agreement  of  counsel  that  the  judgments  entered  by  this 
court  in  these  cases  should  be  the  same  as  that  entered  in 
the  case  of  the  Commonwealth  v.  Prank  R.  Bilotta,  ap- 
pellant, at  No.  47,  October  Term,  1915,  in  which  an  opin- 
ion has  this  day  been  filed,  ante,  p.  264,  the  specifications 
of  error  are  dismissed. 

The  judgments  are  affirmed,  and  it  is  ordered  that  the 
defendants  appear  in  the  court  below  at  such  time  as 
they  may  be  there  called  and  that  they  be  by  that  court 
committed  until  they  have  complied  with  that  part  of  the 
sentence  which  had  not  been  performed  at  the  time  the 
appeal  in  each  case  was  made  a  supersedeas. 
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Trimmer  v.  Berkheimer,  Appellant. 

Nuisance — Private  nuisance — Abatement — Spout  from  overhang- 
ing roof. 

An  overhanging  roof  with  a  spouting  attached  thereto  which  dis- 
charges water  onto  the  land  of  an  adjoining  owner  is  a  private 
nuisance,  and  it  may  be  abated  by  the  injured  person  on  his  own 
motion  without  resorting  to  legal  proceedings,  if  that  may  be  done 
without  a  breach  of  the  peace. 

An  owner  has  no  right  to  accumulate  and  carry  the  water  from 
the  roof  of  his  house  onto  the  lot  of  an  adjoining  owner,  and  if 
he  does  so,  the  adjoining  owner  may  adopt  the  means  most  avail- 
able and  least  prejudicial  to  the  offender  in  turning  it  back  on  to 
the  latter's  premises. 

Trespass — Nailing  hoards  across  neighbor's  windows — Landlord 
ttnd  tenant — Damages — Evidence. 

Where  an  owner  of  land  nails  boards  across  the  windows  on  the 
wall  of  his  neighbor's  building  next  to  his  own  lot,  and  the  neigh- 
bor puts  in  skylights  to  give  light  to  the  tenant  who  occupied  the 
premises,  the  trespasser  cannot  be  charged  with  the  cost  of  the 
skylight,  inasmuch  as  the  injury  was  to  the  tenant,  and  not  to 
the  landlord. 

The  implied  covenant  of  quiet  enjoyment  in  a  lease  only  covers 
the  conduct  of  the  lessor  or  those  holding  title  paramount. 

In  an  action  of  trespass  where  the  defendant  is  charged  with 
several  trespasses,  one  of  them  for  throwing  down  a  brick  wall, 
and  the  trial  judge  withdraws  this  particular  trespass  from  the 
consideration  of  the  jury  on  the  ground  that  there  was  a  dispute 
as  to  the  ownership  of  the  land  on  which  the  wall  was  located, 
evidence  of  vexatious  conduct  of  the  defendant  in  connection  with 
the  wall  is  inadmissible  for  the  purpose  of  establishing  either  com- 
pensatory or  punitive  damages. 

Argued  March  9, 1915.  Appeal,  No.  2,  March  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  York  Co.,  Aug.  T., 
1913,  No.  29,  on  verdict  for  plaintiff  in  case  of  Alice 
Trimmer  v.  Samuel  E.  Berkheimer.  Before  Rice,  P.  J., 
Orlady,  Head,  Henderson,  Eephart  and  Trexler,  JJ. 
Beversed. 
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Trespass  to  recover  damages  for  injuries  to  a  building. 

The  five  alleged  trespasses  were  as  follows : 

1.  Tearing  off  spouting  from  a  building  owned  by  the 
plaintiff. 

2.  Obstructing  windows  in  the  plaintiff's  building  by 
nailing  boards  across  them. 

3.  Causing  surface  and  rain  water  to  flow  on  to  plain- 
tiff's lot  of  ground  by  removing  board  from  the  plaintiff's 
building  and  by  means  of  a  trough  and  a  spout  projecting 
through  one  of  the  windows  in  the  plaintiff's  building. 

4.  Breaking  windows  in  plaintiff's  building. 

5.  Pushing  down  a  brick  wall  which  plaintiff  was  caus- 
ing to  be  erected. 

At  the  trial  the  following  offers  were  made : 

The  court  charged  in  part  as  follows : 

^TTou  will  remember,  first,  in  regard  to  this  first  count, 
that  the  evidence  showed — ^and  it  is  not  denied  by  the  de- 
fendant— that  the  spouting  complained  of  as  being  torn 
off,  twisted,  bent  or  broken,  was  placed  on  the  building 
on  the  land  of  the  plaintiff  at  the  instance  of  the  defend- 
ant, and  remained  there  as  described  to  you  by  the  plain- 
tiff and  her  witnesses.  You  will  remember  tiie  descrip- 
tion of  the  manner  in  which  it  was  torn  off.  It  has  not 
been  denied  by  the  defendant  that  he  tore  the  spouting 
off  that  building;  nor  has  it  been  shown  to  you  that  the 
building  was  anywhere  else  than  in  her  enclosure,  or  on 
the  land  of  the  plaintiff.  But  the  defendant  seeks  to 
justify  his  action  in  tearing  the  spouting  off,  as  was  de- 
scribed to  you  by  the  witnesses,  by  saying  that  it  was  a 
nuisance.  It  is  but  proper  for  me  to  say  to  you  that  the 
law  provides  an  ample  means  for  the  abatement  of  a 
nuisance;  and  it  is  the  duty  of  all  citizens  before  they 
take  the  law  in  their  own  hands  to  avail  themselves  of 
those  remedies  which  legislation  has  given  to  them,  and 
not  to  invade  the  rights,  either  personal  or  real,  of  other 
persons,  except  in  extreme  measures." 

"Mr.  Eeesey.  We  now  offer  to  prove  that  the  plaintiff 
drained  the  water  from  the  roofs  of  buildings  erected 
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on  her  land  on  to  the  lands  of  the  defendant;  that  the 
defendant  complained  to  her;  that  she  took  no  effective 
means  to  prevent  the  water  from  running  on  his  land, 
but  erected  spouting  which  did  not  carry  the  water 
away ;  that  the  water  continued  to  drain  on  the  defend- 
ant's land,  to  his  great  damage;  and  that  the  methods 
used  by  the  defendant  to  get  rid  of  the  rain  water  were 
the  least  injurious  to  the  plaintiflPs  property  which  could 
have  been  adopted  by  him.  For  the  purpose  of  estab- 
lishing a  legal  nuisance,  which  the  defendant  had  a  right 
to  abate  by  his  own  action ;  and  for  the  purpose  of  re- 
butting any  inference  of  actual  malice,  and  sustaining 
the  issue  on  the  part  of  the  defendant 

"The  Court.  The  oflfer  is  overruled  for  the  reason  that, 
under  the  circumstances  of  this  case,  it  can  not  be  legal 
evidence;  and  an  exception  is  sealed  for  the  defend- 
ant"    (4) 

"Mr.  Stock.  We  oflfer  to  show  by  the  witness  on  the 
stand,  to  be  followed  by  other  proof,  that  the  defendant 
boarded  the  four  windows  shut  into  the  shop  by  nailing 
of  boards  against  them,  and  driving  the  nails  into  the 
western  wall  of  the  building,  and  shutting  oflf  the  light 
almost  entirely  from  those  four  windows,  and  darkening 
the  shop  to  such  an  extent  as  to  render  it  useless  as  a 
shop ;  that  these  boards  remained  on  from  October  12th 
to  March  26th  of  the  following  year ;  and  that  the  plain- 
tiflf,  in  order  to  furnish  the  shop  with  light,  was  required 
to  put  in  sky  lights  at  a  cost  to  her  approximately  of 
thirty  dollars.  This  for  the  purpose  of  sustaining  the 
second  count  in  the  statement,  showing  the  extent  of 
compensatory  damages  to  the  plaintiflf,  and  to  support 
the  issue  on  the  part  of  the  plaintiflf. 

"Mr.  Keesey.  Objected  to  as  irrelevant  and  imma- 
terial for  any  purpose  in  this  case. 

"The  Court.  Your  proposition  is  all  right  as  far  as 
the  law  is  concerned ;  but  we  think  it  is  proper  to  admit 
ihis  evidence,  in  view  of  the  evidence  it  is  proposed  to 
foUowitby.    (6) 
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"Mr.  Stock.  We  at  this  time  renew  our  oflfer,  made 
some  time  previously,  in  which  we  oflfer  to  prove  that  the 
plaintiff  had  lost  in  rentals  up  to  April  1, 1913,  the  sum 
of  f  10.50,  owing  to  the  condition  in  which  the  premises 
had  been  placed  by  the  acts  of  the  defendant, — ^Por  the 
purpose  of  sustaining  the  issue  on  the  part  of  the  plain- 
tiff. 

"Mr.  Keesey.  Objected  to  as  irrelevant  and  imma- 
terial ;  not  proper  evidence ;  not  proving,  or  tending  to 
prove,  damage  that  can  be  recovered  in  this  case. 

"The  Court.  Do  you  want  to  be  heard,  Mr.  Keesey? 
We  are  inclined  to  admit  the  offer. 

"Mr.  Keesey.  We  do  not  care  to  argue  the  question 
now. 

"The  Court.  We  think  it  is  proper  legal  evidence. 
You  can  bring  your  side  out  on  proper  cross-examina- 
tion. It  is  a  question  for  the  jury,  if  it  goes  that  far. 
(Discussion  and  argument  by  Mr.  Keesey.) 

"The  Court.  The  one  question  as  to  the  brick  wall  will 
be  excluded.  We  will  admit  the  offer,  and  seal  an  ex- 
ception for  the  defendant.    (8) 

"Mr.  Stock.  We  offer  to  prove  by  the  witness  on  the 
stand  that  the  defendant,  after  he  had  knocked  the  wall 
down,  that  evening  told  the  witness  that  if  it  would  be  re- 
built^ he  would  knock  it  down,  and  prevent  it  being  re- 
built. This  for  the  purpose  of  showing  malice  on  the 
part  of  the  defendant. 

"Mr.  Keesey.  Objected  to  as  immaterial  and  irrele- 
vant ;  not  tending  to  show  malice. 

"The  Court.  We  will  admit  the  question,  and  seal  an 
exception  for  the  defendant.    (9) 

Verdict  and  judgment  for  plaintiff  for  $695.50.  De- 
fendant appealed. 

Errors  assigned  were  (1)  above  instructions,  (4-9) 
rulings  on  evidence  quoting  the  bill  of  exceptions. 
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V.  K.  Keeseyy  for  appellant. — ^A  nuisance  may  be  abat- 
ed by  any  person  whose  property  is  injured  thereby  and 
entry  for  that  purpose  is  justifiable :  Lancaster  Turn- 
pike Co.  V.  Rogers,  2  Pa.  114 :  Rhea  v.  Forsyth,  37  Pa. 
503;  Crossland  v.  Pottsville,  126  Pa.  511;  Com.  v.  Rud- 
dle, 142  Pa.  144;  Dyer  v.  Depui,  5  Whart.  584. 

Rain  water  was  discharged  from  the  roofs  of  plain- 
tiff's buildings  into  the  defendant's  yard  and  collected 
there,  sometimes  to  the  depth  of  a  foot  or  more.  This 
was  a  nuisance :  Rielly  v.  Stephenson,  222  Pa.  252 ;  Wil- 
son V.  McCluskey,  46  Pa.  Superior  Ct.  594 ;  Gould  v.  Mc- 
Kenna,  86  Pa.  297. 

For  a  trespass  of  a  temporary  nature  the  proper  meas- 
ure of  damages  is  the  cost  of  restoring  the  property  to 
its  former  condition,  unless  such  cost  exceeds  the  value 
of  the  property  in  which  case  the  value  is  the  measure  of 
damages :  Helbling  v.  Allegheny  Cemetery  Co.,  201  Pa. 
171 ;  Chase  v.  Clearfield  Lumber  Co.,  209  Pa.  422 ;  Lueot 
V.  Rodgers,  159  Pa.  58;  Welliver  v.  Penna.  Canal  Co.,  23 
Pa.  Superior  Ct.  79. 

The  proper  measure  of  damages  in  this  case  was  the 
cost  of  removing  the  boards  which  obstructed  the  win- 
dows: Mellick  V.  Pennsylvania  Railroad  Co.,  203  Pa. 
457;  Hershey  v.  H.  S.  Kerbaugh,  Inc.,  242  Pa.  227. 

The  covenant  of  quiet  enjoyment  does  not  include  a 
guaranty  to  the  tenant  from  injury  by  the  wrongful  acts 
of  strangers :  Barnes  v.  Wilson,  116  Pa.  303 ;  Moore  v. 
Weber,  71  Pa.  429 ;  Seely  v.  Alden,  61  Pa.  302. 

McClean  Stock,  for  appellee. — ^A  party  exercising  a 
right  to  abate  a  nuisance  can  only  remove  or  take  away 
so  much  as  constitutes  the  nuisance,  and  he  is  not  justi- 
fied in  destroying  other  erections  which  are  innocent  and 
lawful  merely  because  they  are  connected  with  the  in- 
jurious part:  Dyer  v.  Depui,  5  Wharton  584;  Brobst  v. 
Evans,.  35  Pa.  Superior  Ct.  610. 

The  abatement  of  a  nuisance  does  not  justify  a  breach 
of  the  peace :  Crosland  v.  Pottsville,  126  Pa.  511. 
Vol.  lxi — 18 
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Plaintiff  was  not  bound  to  attempt  to  remove  the 
boards  from  the  windows  at  the  risk  of  fi,  breach  of  the 
peace:  Mellick  v.  Penna.  Railroad  Co.,  203  Pa.  457. 

Damages  for  trespass  may  cover  the  injury  to  rental 
value  of  the  premises  as  they  are.  The  actual  loss  of 
rent  can  be  proven  as  an  element  of  damages.  A  similar 
deduction  in  rent  was  allowed  as  damages  to  the  land- 
lord in  action  of  trespass  to  real  property:  Harris  v. 
Philadelphia,  155  Pa.  76. 

Opinion  by  Henderson,  J.,  October  11, 1915 : 
The  plaintiff  and  defendant  were  the  owners  of  contig- 
uous lots  in  the  Borough  of  York.  They  were  at  variance 
in  regard  to  the  location  of  their  division  line.  The 
trespasses  alleged  grew  out  of  the  defendant's  assertion 
that  the  roof  of  the  building  on  the  plaintiff's  land  at 
the  rear  of  the  lot  overhung  his  lot  and  discharged  water 
in  large  quantities  thereon.  The  acts  charged  against 
the  defendant  in  the  statement  of  claim  are:  (1)  that 
he   removed   spouting   from    the   plaintiff's    building; 

(2)  that  he  closed  four  of  the  windows  on  the  side  of  the 
building  next  to  his  lot  by  nailing  boards  across  them ; 

(3)  that  he  caused  rain  water  to  flow  onto  the  plaintiff's 
lot  by  removing  a  board  from  the  plaintiff's  building, 
thereby  permitting  the  water  to  flow  onto  the  plaintiff's 
premises;  (4)  that  he  broke  windows  in  the  plaintiff's 
building;  (5)  that  he  pushed  down  a  partly  constructed 
brick  wall  along  the.  line  of  the  plaintiff's  lot.  These 
trespasses  are  charged  to  have  been  committed  at  dif- 
ferent times  between  September  11,  1912,  and  April  21, 
1913.  The  defendant  claimed  that  the  plaintiff's  eave- 
spouting  was  on  his  premises  and  that  it  constituted  a 
nuisance  in  discharging  water  from  the  roof  of  the 
plaintiff's  building  onto  his  lot,  and  evidence  was  offered 
to  support  that  allegation  in  justification  of  his  conduct 
in  removing  the  spouting.  The  first  and  second  assign- 
ments of  error  relate  to  the  charge  of  the  court  and  the 
answer  to  the  defendant's  fourth  point  bearing  on  the 
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right  of  the  defendant  to  tear  oflf  the  eavespouting  under 
the  circumstances  claimed  by  him.  After  citing  the 
evidence  oflEered  by  the  plaintiff  as  to  the  taking  away 
of  the  spouting  the  court  said  in  the  charge:  '^Nor  has 
it  been  shown  to  you  that  the  building  was  anywhere 
else  than  in  her  inclosure  or  on  the  land  of  the  plaintiff. 
But  the  defendant  seeks  to  justify  his  action  in  tearing 
the  spouting  off,  as  was  described  to  you  by  the  wit- 
nesses, by  saying  that  it  was  a  nuisance.  It  is  but 
proper  for  me  to  say  to  you  that  the  law  provides  an 
ample  means  for  the  abatement  of  a  nuisance;  and  it  is 
the  duty  of  all  citizens  before  they  take  the  law  in  their 
own  hands  to  avail  themselves  of  those  remedies  which 
legislation  has  given  to  them,  and  not  to  invade  the 
rights,  either  personal  or  real,  of  other  persons,  except 
in  extreme  measures."  In  the  use  of  the  language  con- 
tained in  the  first  part  of  the  quotation  the  court  evi- 
dently had  reference  to  the  walls  of  the  building,  for 
there  was  evidence  from  which  it  might  have  been  con- 
cluded that  the  eave  of  the  plaintiff's  building  projected 
over  the  line  of  her  lot  and  that, the  spouting  on  the 
building  was  on  the  defendant's  property.  It  was  not 
contended  by  the  latter  that  the  foundation  of  the  build- 
ing encroached  on  his  premises  but  that  the  roof  and 
spouting  projected,  as  a  consequence  of  which  projection 
the  water  from  the  roof  of  the  building  was  cast  onto  his 
lot  It  was  on  this  state  of  facts  as  contended  for  by  him 
and  on  the  advice  of  his  counsel  that  he  removed  the 
spouting,  and  this  act  he  defended  on  the  ground  that  a 
nuisance  may  be  abated  by  anyone  whose  property  is  in- 
jured thereby.  The  right  of  a  person  to  abate  a  private 
nuisance  injurious  to  his  property  on  his  own  motion 
without  resorting  to  legal  proceedings  if  that  may  be 
done  without  a  breach  of  the  peace  cannot  be  doubted. 
Text-book  authorities  and  decisions  of  the  courts  fur- 
nish abundant  support  to  this  proposition.  Among  the 
cases  in  our  own  State  are  Dyer  v.  Depui,  5  Whar.  584; 
Rhea  v.  Forsyth,  37  Pa.  503.    It  will  not  be  disputed 
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that  an  overhanging  roof  with  spouting  attached  there- 
to which  discharges  water  onto  the  land  of  an  ad- 
joining owner  is  a  nuisance:  3  Blackstone  Com.^  pp. 
216-217.  The  jury  was  not  instructed  in  regard  to  this 
feature  of  the  defepse,  but  on  the  contrary  the  clear  im- 
port of  the  foregoing  excerpt  is  that  a  private  nuisance 
may  not  be  abated  by  one  injured  thereby;  that  he  is 
bound  to  resort  to  the  law  for  redress  of  the  injury. 
The  authorities  referred  to  and  many  others  which 
might  be  cited  make  it  clear  that  it  is  not  necessary  in 
all  cases  to  resort  to  an  action  at  law  or  a  proceeding  in 
equity  to  remove  a  nuisance;  that  this  may  be  done  by 
the  party  aggrieved.  He  takes  the  risk,  of  course,  of 
being  able  to  show  that  a  nuisance  exists  as  a  matter  of 
fact.  If  he  is  mistaken  on  this  point  he  is  liable  to  dam- 
ages, but  where  he  is  justified  by  the  circumstances  he 
may  act  on  his  own  motion  in  a  peaceable  manner. 

In  the  offers  contained  in  the  third  and  fourth  assign- 
ments the  defendant  sought  to  show  that  the  plaintiff 
drained  the  water  from  the  roofs  of  her  buildings  onto 
his  land;  that  he  complained  to  her;  that  she  took  no 
effective  means  of  preventing  the  water  from  so  run- 
ning; that  the  removal  of  the  bottom  board  of  the  plain- 
tiff's shop  of  which  the  plaintiff  complained  afforded 
the  most  practicable  means  of  disposing  of  this  water 
and  the  one  which  did  the  least  injury  to  the  plaintiff. 
That  an  owner  has  no  right  to  accumulate  and  carry  the 
water  from  the  roofs  of  his  house  onto  the  lot  of  an  ad- 
joining owner  is  clear :  Gould  v.  McKenna,  86  Pa.  297 ; 
Rielly  v.  Stevenson,  222  Pa.  252.  If  water  was  so  turned 
onto  the  defendant's  lot  the  plaintiff  could  not  object 
if  the  injury  was  obviated  in  a  manner  most  practicable 
and  doing  the  least  injury  to  her.  The  defendant  had 
the  right  to  introduce  evidence  to  support  his  allegation 
that  the  water  from  the  buildings  was  unlawfully  dis- 
charged onto  his  lot  and  that  he  adopted  the  means 
most  available  and  least  prejudicial  to  the  plaintiff  in 
turning  it  back  onto  her  premises. 
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In  connection  with  the  plaintiflf's  evidence  showing 
that  the  defendant  nailed  boards  across  the  windows  on 
the  wall  of  her  buildings  next  to  his  lot  evidence  was 
admitted  to  prove  the  cost  of  skylights  which  the  plain- 
tiff put  in  the  roof  of  the  building  made  necessary  as  she 
claimed  by  the  defendant's  interference  with  the  win- 
dows, and  also  the  amount  of  a  reduction  in  rent  which 
she  allowed  her  tenant,  who  occupied  the  premises,  be- 
cause of  his  complaint  that  the  light  was  obstructed  by 
the  defendant's  action.  The  measure  of  damages  for  a 
trespass  of  a  temporary  nature  is  the  cost  of  restoring 
the  properly  to  its  former  condition  unless  such  cost 
would  exceed  the  value  of  the  properly  in  which  latter 
case  the  value  is  the  measure  of  damages:  Lucot  v. 
Bodgers,  159  Pa.  58;  Chase  v.  Clearfield  Lumber  Co., 
209  Pa.  422;  Hershey  v.  Kerbaugh,  242  Pa.  227;  Willi- 
ver  V.  Penna.  Canal  Co.,  23  Pa.  Superior  Ct.  79.  Actual 
compensation  for  the  injury  is  the  result  aimed  at.  In 
this  case  the  light  was  excluded  by  boards  nailed  across 
the  windows.  What  the  owner  did  was  not  to  relnove 
the  boards  but  to  adopt  a  new  plan  of  lighting  the  build- 
ing involving  the  cost  of  constructing  skylights.  This 
was  not  restoration  to  the  former  condition.  The  cost 
of  the  skylights  is  not  the  proper  measure  of  damages 
for  the  injury  complained  of.  If  the  defendant  had 
locked  the  door  of  the  premises  and  carried  away  the  key 
it  would  hardly  be  contended  that  the  owner  could  con- 
struct a  new  door  at  a  price  fixed  by  himself  and  charge 
the  trespasser  with  the  cost  thereof.  No  more  could  he 
adopt  the  plan  resorted  to  in  this  case  and  charge  the 
expense  to  the  defendant  The  injury  to  the  tenant's 
enjoyment  of  the  property  did  not  create  a  right  in  the 
landlord.  Nothing  in  the  case  shows  any  liability  of 
the  latter  to  the  tenant  for  the  wrongful  act  of  a  third 
person.  Generally  speaking,  the  implied  covenant  of 
quiet  enjoyment  in  a  lease  only  covers  the  conduct  of 
the  lessor  or  those  holding  title  paramount:  Barnes  v. 
Wilson,  116  Pa.  303;   Dobbins  v.  Brown,  12  Pa.  75; 
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Moore  v.  Weber,  71  Pa.  429,  Whatever  loss  the  tenant 
sustained  was  an  injury  personal  to  himself  for  which 
he  had  a  right  of  action,  but  no  liability  of  his  landlord 
to  him  resulted  from  the  defendant's  conduct.  In  any 
event  the  defendant  could  not  be  fixed  for  a  tenant's 
loss  without  an  inquiry  into,  and  determination  of,  the 
amount  of  such  loss. 

The  claim  for  damages  for  throwing  down  the  brick 
wall  built  by  the  plaintiff  was  withdrawn  by  the  court 
from  the  consideration  of  the  jury  on  the  ground  that 
there  was  a  dispute  as  to  the  ownership  of  the  land  on 
which  the  wall  was  located  and  the  plaintiflPs  title  had 
not  been  established.  The  wall  was  broken  down  on 
April  21,  1913.  All  of  the  other  trespasses  set  forth  in 
the  declaration  occurred  a  considerable  time  before 
that  The  controversy  about  the  wall  having  been  taken 
out  of  the  case  the  evidence  with  reference  thereto  had 
no  retrospective  effect  and  was  not  admissible  for  the 
purpose  of  establishing  either  compensation  or  punitive 
damages.  The  evidence  included  in  the  ninth  assign- 
ment could  have  no  bearing  on  the  case  except  as  applied 
to  the  brick  wall  and  was  not  relevant  on  that  subject 
inasmuch  as  the  whole  controversy  about  the  wall  was 
eliminated.  The  plaintiff  could  not  recover  compensa- 
tory damages  under  the  ruling  of  the  court  and  of  course 
could  not  recover  exemplary  damages  as  to  that  branch 
of  the  case.  The  effect  of  this  evidence  under  the  charge 
of  the  court  would  be  to  aggravate  the  defendant's  con- 
duct and  influence  the  jury  in  estimating  the  exemplary 
damage  to  which  the  plaintiff  might  be  entitled.  As  the 
plaintiff  had  not  established  her  right  to  locate  the  wall 
on  the  ground  where  it  was  built  it  was  a  matter  of  no 
consequence  whether  the  defendant  threatened  to  tear 
it  down  again  if  it  were  rebuilt.  It  must  first  be  made  to 
appear  that  she  had  a  right  to  build  before  the  defendant 
could  be  censured  for  objecting  to  it.  He  claimed  to 
own  the  land  and  if  so  had  a  right  to  remove  the  wall  if 
that  could  be  done  without  a  breach  of  the  peace.    The 
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defendant  may  have  been  in  a  very  unneighboiiy  state  of 
mind,  but  that  has  no  bearing  on  the  case  if  he  were  not 
acting  in  violation  of  the  plaintifiTs  right.  If  he  com- 
mitted a  wrong  his  motives  and  feelings  would  be  im- 
portant to  show  aggravation  and  malice^  but  the  wrong- 
ful conduct  must  first  be  made  to  appear:  Jenkins  v. 
Fowler,  24  Pa.  308;  Smith  v.  Johnson,  76  Pa.  191.  The 
defendant's  conduct  may  have  been  vexatious  to  the 
plaintiff,  but  any  injury  which  she  may  have  sustained 
must  be  proved  by  competent  evidence  and  in  harmony 
with  the  legal  principles  applicable  to  the  facts  estab- 
lished at  the  trial. 

We  think  the  learned  trial  judge  was  in  error  in  the 
respects  considered  in  this  opinion. 

The  judgment  is  therefore  reversed  with  a  venire  facias 
de  novo. 


Parkinson,  Appellant,  v.  Parkinson. 

Evidence — Cross-examination — Defense, 

A  party  is  not  permitted  to  present  his  defense  in  the  cross-ex- 
amination of  the  opposite  party  hy  the  introduction  of  matter  not 
brought  out  in  the  examination  in  chief. 

Evidence — Declarations — General  statement  of  accounts. 

Declarations  or  admissions  having  reference  to  a  general  state 
of  accounts  between  the  parties  made  in  an  attempt  to  negotiate  a 
settlement  are  not  admissible  in  evidence. 

Contract — Husband  and  wife — Evidence, 

In  an  action  by  a  wife  against  her  husband  on  a  promissory  note, 
the  case  is  for  the  jury  and  a  verdict  and  judgment  for  the  defend- 
ant will  be  sustained,  where  the  evidence  tends  to  show  that  the 
note  was  given  for  money  loaned  by  the  wife  to  her  husband  to 
make  certain  repairs  which  the  husband  had  undertaken  on  a 
house  belonging  to  the  wife,  that  at  the  time  the  loan  was  made 
the  parties  had  agreed  that  if  by  reason  of  a  sale  of  the  property 
by  the  wife  or  the  existence  of  subsequent  conditions  he  could  no 
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longer  remain  on  the  premises  he  should  not  be  required  to  repay 
the  note,  and  that  the  husband  was  subsequently  turned  out  of 
the  premises  after  his  wife  had  obtained  a  divorce  from  him. 

In  such  a  case  it  is  immaterial  that  the  husband  may  have  wished 
to  have  the  house  repaired  because  of  his  defective  eyesight.  Such 
fact  was  explanatory  of  the  contract,  but  had  no  bearing  on  the 
question  of  the  making  of  the  contract. 

Argued  April  12, 1914.  Appeal,  No.  72,  AprU  T.,  1915, 
by  plaintiflf,  from  judgment  of  C.  P.  Erie  Co.,  Feb.  T., 
1912,  No.  492,  on  verdict  for  defendant  in  case  of 
Josephine  Parkinson  v.  R.  T.  Parkinson.  Before  RiCB, 
P.  J.,  Orlady,  Head,  Henderson,  Kephart  and  Trbx- 
LER,  JJ.    Afttrmed. 

Issue  to  determine  the  validity  of  a  judgment  entered 
on  a  promissory  note.    Before  Walung,  P.  J. 

From  the  record  it  appeared  that  judgment  had  been 
entered  on  a^  promissory  note  dated  March  1,  1907,  for 
1500,  from  R.  T.  Parkinson  to  his  wife  Josephine  Park- 
inson. The  evidence  tended  to  show  that  the  note  had 
been  given  for  money  borrowed  by  Mr.  Parkinson  to 
complete  some  repairs  which  he  had  undertaken  to 
make  on  a  dwelling  house  occupied  by  himself  and  wife 
and  owned  by  Mrs.  Parkinson.  There  was  evidence 
that  at  the  time  the  loan  was  made  the  parties  agreed 
that  if  Mr.  Parkinson  would  be  compelled  to  leave  the 
house  he  would  not  be  required  to  repay  the  loan. 
When  Mr.  Parkinson  was  on  the  stand  he  was  asked 
this  question: 

Q.  About  the  time  that  this  trouble  arose  between 
yourself  and  your  then  wife,  you  had  some  conversation 
about  a  settlement  of  the  money  transactions  between 
you,  had  you  not? 

A.  Yes,  sir. 

Objected  to. 

The  Court :  Was  that  before  or  after  the  giving  of  this 
note? 
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Mr.  Kohler.  After  the  giving  of  this  note  some  time 
in  the  spring  of  1912. 

The  Court :  That  would  be  competent  if  they  adjusted 
their  matters  and  in  fact  had  a  settlement — ^if  they  made 
a  binding  agreement  as  to  their  property  matters.  But 
that  would  not  be  cross-examination.  You  might  prove 
that  as  an  independent  fact. 

Mr.  Kohler :  I  propose  to  ask  the  witness  now  if  at 
that  time  he  did  not  admit  that  he  was  indebted  to  Mrs. 
Parkinson  in  the  sum  of  |400  or  somewhat  more. 

Objected  to  by  defendant. 

Mr.  Kohler:  This  note  was  taken  into  account  and  I 
desire  to  ask  him  that  question  now. 

The  Court :  We  will  overrule  it. 

An  exception  is  sealed  for  plaintiff.    (1) 

Mrs.  Parkinson  was  asked  this  question : 

Q.  State  if  at  any  time  prior  to  the  bringing  of  your 
suit  in  divorce  there  was  an  attempt  at  settlement  be- 
tween yourself  and  Mr.  Parkinson^  with  reference  to 
these  items  that  he  has  testified  to? 

Defendant's  counsel  objects  to  any  evidence  of  an  at- 
tempt at  settlement ;  that  it  is  not  competent  to  show 
that  the  parties  tried  to  settle  it  should  not  prejudice 
their  side  of  the  case. 

Mr.  Kohler :  I  presume  the  details  are  not  competent, 
but  I  think  it  is  competent  to  show  that  at  that  time  the 
defendant  admitted  there  was  due  her  a  certain  sum  of 
money. 

I  propose  to  ask  Mrs.  Parkinson  if  he  did  not  at  that 
time,  prior  to  the  separation  of  the  parties,  admit  an  in- 
debtedness to  her  of  |400  or  more. 

The  Court:  Is  that  on  this  note  in  question? 

Mr.  Kohler:  On  this  note  in  question.  I  propose  to 
ask  the  witness  whether  or  not  Mr.  Parkinson  at  any 
time  just  prior  to  the  separation  admitted  a  liability  to 
her,  and  if  so  how  much  and  to  be  followed  by  her  testi- 
mony as  to  how  the  respective  accounts,  one  against  the 
other,  were  made  up  at  that  time;  that  to  include  these 
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notes  and  anything  he  had  against  her  anything  she  had 
against  him. 

The  Court:  I  understand  they  did  not  arrive  at  a 
final  settlement. 

A.  We  didn't.  I  said  an  attorney  will  settle  the  busi- 
ness. 

The  Court :  My  opinion  is  a  talk  of  that  kind  with  a 
view  to  a  settlement  is  not  competent  evidence  after- 
wards in  case  the  parties  fail  to  agree  on  a  settlement 

A.  Mr.  Parkinson  wanted  to  leave  it  to  three  men  and 
I  objected  and  said :  "No,  the  attorney  will  settle." 

The  Court :  It  being  an  attempt  to  settle,  what  either 
party  said  is  not  afterwards  admissible  in  evidence,  as  I 
understand  the  law.  The  objection  is  sustained  for  that 
reason  and  an  exception  sealed  for  plaintiff.    (2) 

The  court  charged  in  part  as  follows : 

Mr.  Parkinson,  who  had  some  property — ^means  of 
his  own — suggested  that  he  would  repair  this  house; 
his  eyesight  at  that  tinae  was  very  bad  and  would  appear 
to  be  still  very  defective  and  he  did  not  know  but  he 
might  become  blind,  and  he  wanted  a  comfortable  home, 
he  says,  for  the  balance  of  his  life.    (3) 

Defendant  presented  this  point: 

"If  the  jury  find  that  at  the  time  the  note  in  question 
was  given,  it  was  agreed  between  the  plaintiff  and  the 
defendant  that  the  f  500.00  in  question,  and  other  moneys 
to  be  advanced  by  the  defendant,  should  be  used  in  re- 
pairing the  dwelling  house  owned  by  the  plaintiff,  and 
that  in  case  the  defendant  should  at  any  time  be  com- 
pelled to  leave  the  said  house,  or  in  event  of  the  said 
house  being  sold,  the  plaintiff  agreed  to  pay  back  to  the 
defendant  all  money  expended  by  him  in  making  repairs 
and  improvements  on  said  property.  And  if  they  further 
find  that  the  said  sum  of  $500.00  and  other  money  was 
so  expended  and  that  afterwards  the  plaintiff  compelled 
the  defendant  to  leave  the  said  premises  and  did  not  per- 
mit him  to  return  thereto,  and  the  said  defendant  did 
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leave  and  has  not  returned  thereto,  the  verdict  must  be 
for  the  defendant." 

Answer :  That  point  is  affirmed  if  you  so  find  from  the 
weight  of  all  the  evidence  in  the  case.    (4) 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence  quot- 
ing the  bill  of  exceptions;  (3,  4)  above  instructions 
quoting  them;  (5)  refusal  of  binding  instructions  for 
plaintiff. 

Otto  Kohler,  for  appellant. 

J.  A.  Bolard,  with  him  E.  L.  Whittelsey,  for  appellee, 
cited :  Pirhalla  v.  Duquesne  Boro.,  47  Pa.  Superior  Ct. 
330. 

Opinion  by  Henderson,  J.,  October  11, 1915 : 
In  the  offer  contained  in  the  first  assignment  the  plain- 
tiff's counsel  proposed  to  show  on  cross-examination  of 
the  defendant  that  he  had  admitted  an  indebtedness  to 
the  plaintiff  of  |400  in  a  conversation  with  reference  to 
a  settlement  of  the  money  transactions  between  them, 
this  conversation  having  taken  place  after  the  delivery  of 
the  note  out  of  which  this  action  arises.  The  offer  was 
rejected  on  the  ground  that  the  evidence  was  not  admis- 
sible on  cross-examination.  The  question  at  issue  was 
whether  at  the  time  the  defendant  gave  the  note  to  the 
plaintiff  there  was  a  collateral  agreement  that  the  plain- 
tiff should  not  be  required  to  pay  the  note  if  for  any 
reason  he  did  not  continue  to  live  in  the  house  with  his 
wife,  the  borrowed  money  having  been  used  by  the  de- 
fendant in  the  repair  of  the  house.  The  pleadings  did 
not  admit  evidence  of  the  general  state  of  accounts  be- 
tween the  plaintiff  and  defendant.  A  party  is  not  per- 
mitted to  present  his  defense  in  the  cross-examination 
of  the  opposite  party  by  the  introduction  of  matter  not 
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brought  out  in  the  examination  in  chief:  Malone  v. 
Dougherty,  et  al.,  79  Pa.  46 ;  Denniston  v.  Philadelphia 
Co.,  161  Pa.  41. 

The  second  assignment  contains  an  offer  to  prove  by 
the  plaintiff  in  rebuttal  that  there  was  an  attempt  at  a 
settlement  of  accounts  between  her  and  her  husband  and 
that  in  the  course  of  their  conversation  on  this  subject 
the  defendant  admitted  an  indebtedness  to  her  of  |400 
OP  more.  The  offer  proposed  to  show  how  the  respective 
accounts,  one  against  the  other,  were  made  up  at  that 
time  and  that  anything  the  plaintiff  had  against  her  hus- 
band and  anything  he  had  against  her  were  taken  into 
consideration.  It  was  conceded  that  no  conclusion  was 
arrived  at,  no  compromise  effected  and  no  settlement 
entered  into.  The  learned  trial  judge  applied  the  law 
correctly  in  rejecting  this  offer  because  the  alleged  ad- 
mission had  reference  to  a  general  state  of  accounts 
between  the  parties  made  in  an  attempt  to  negotiate  a 
settlement.  That  such  declarations  are  not  admissible 
is  a  proposition  established  by  our  authorities :  Slocum 
V.  Perkins,  3  S.  &  B.  295;  Fisher  v.  Life  Association,  188 
Pa.  1 ;  Pirhalla  v.  Duquesne  Boro.,  47  Pa.  Superior  Ct. 
330. 

The  reference  in  that  part  of  the  charge  set  forth  in 
the  third  assignment  did  the  defendant  no  harm.  The 
testimony  is  uncontradicted  that  the  defendant's  eye- 
sight was  poor,  and  the  reference  to  that  fact  as  a  rea- 
son given  by  the  defendant  for  wishing  to  have  the  house 
repaired  had  no  bearing  on  the  question  of  the  making 
of  the  contract  on  which  the  defendant  stood,  but  was 
explanatory  merely. 

The  plaintiff  admits  that  the  defendant  left  the  house 
permanently  and  that  he  did  so  by  her  direction.  We 
do  not  find  any  error  therefore  in  the  answer  to  the  point 
set  forth  in  the  fourth  assignment  The  house  belonged 
to  the  plaintiff,  it  was  in  a  state  of  dilapidation  and  it 
was  agreed  between  the  husband  and  wife  that  the  prop- 
erty be  repaired.   This  was  done  according  to  the  defend- 
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ant's  evidence  largely  at  his  own  expense,  but  lacking  the 
ready  money  he  proposed  to  borrow  from  his  wife  f500 
of  the  amount  necessary  to  complete  the  repairs,  which 
cost  about  |1,400  according  to  the  evidence.  That  the 
money  so  borrowed  was  paid  out  on  bills  for  the  work 
done  on  the  house  is  not  denied.  It  was  not  an  unreason- 
able arrangement  that  if  by  reason  of  a  sale  of  the  prop- 
erty by  the  wife,  or  the  existence  of  subsequent  con- 
ditions the  husband  could  not  longer  remain  on  the  prem- 
ises, he  should  not  be  required  to  reimburse  his  wife  for 
the  amount  of  money  covered  by  the  note  as  she  had  re- 
ceived the  consideration  in  the  improvement  of  her 
property.  He  was  subsequently  turned  out  of  the  prem- 
ises, she  obtained  a  divorce  and  he  was  compelled  to 
seek  a  home  elsewhere.  The  jury  found  on  competent 
evidence  that  the  agreement  was  made  as  alleged,  and 
the  conditions  having  arisen  under  which  the  defend- 
ant was  entitled  to  be  released  from  his  obligation  the 
court  properly  instructed  the  jury  that  if  they  found 
the  facts  as  set  forth  in  the  point  the  verdict  should  be 
for  the  defendant.  It  follows  that  the  answer  to  the 
plaintiff's  point  asking  for  binding  instructions  covered 
by  the  fifth  assignment  was  free  from  error.  There  was 
an  issue  of  fact  for  the  jury. 
The  judgment  is  affirmed. 


Lowry,  Appellant,  v.  Millcreek  Township. 

Road  law — Widening  road — Erie  County — Act  of  April  IS, 
18iS,  P,  L,  218— Repeal  of  statutes. 

Under  the  local  Act  of  April  13,  1843,  P.  L.  218,  the  supervisors 
of  a  township  in  Erie  County  have  authority  to  widen  a  public 
road. 

The  word  "alter"  in  the  Act  of  1843  is  sufficiently  comprehensive 
to  cover  the  widening  of  a  road  within  the  restrictions  imposed  by 
the  general  law. 

The  Act  of  April  13,  1843,  P.  L.  218,  authorizing  supervisors  in 
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Erie  Township  "to  lay  out  and  alter'*  public  roads,  has  not  been  rer 
pealed  by  any  subsequent  general  act 

Argued  April  12,  1915.  Appeal,  No.  150,  April  T., 
1915,  by  plaintiffs,  from  order  of  C.  P.  Erie  Co.,  April 
T.,  1914,  No.  24,  dismissing  exceptions  to  return  of  road 
supervisors  in  the  matter  of  widening  Twelfth  Street  in 
Millcreek  Township,  in  suit  entitled  Sadie  P.  Lowry,  et 
al.,  V.  Road  Supervisors  of  Millcreek  Township.  Before 
Rice,  P.  J.,  Orlady,  Head,  Henderson,  Kephart  and 
Trbxler,  JJ.    Afllrmed. 

Exceptions  to  report  of  road  supervisors. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  dismissing  exceptions  to  return 
of  supervisors. 

Frank  Gunnison,  of  Gunnison,  Fish,  Gifford  d  Chap- 
in,  for  appellants. — ^The  supervisors  had  no  authority  to 
widen  the  road:  Reserved  Twp.  Road,  80  Pa.  165; 
Church  Road,  5  W.  &  S.  200;  In  re  Liberty  Alley,  8  Pa. 
381;  Loyalsock  Twp.,  26  Pa.  Superior  Ct.  219. 

It  is  a  fundamental  rule  of  construction  that  a  rela.tive 
word  or  clause  has  reference  to  its  first  antecedent  only, 
unless  to  restrict  its  application  will  manifestly  do  vio- 
lence to  the  plain  intent  of  the  language  employed  in 
connection  with  it :  Witmore  v.  Witmore,  177  Pa.  C.  C. 
R.  11. 

L.  E.  Torry,  for  appellees,  cited :  Wysox  Twp.  Road, 
42  Pa.  Superior  Ct.  258;  Loyalsock  Twp.  Road,  26  Pa. 
Superior  Ct.  219. 

Opinion  by  Henderson,  J.,  October  11, 1915 : 
There  is  a  single  question  involved  in  this  appeal: 
Have  the  supervisors  of  a  township  in  Erie  County  au- 
thority to  widen  a  public  road?    By  the  Act  of  April  13, 
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1843,  P.  L.  218,  the  general  supervision  of  the  roads  and 
bridges  in  each  of  the  townships  of  that  county  was  in- 
vested in  the  township  commissioners  (now  the  town- 
ship supervisors)  who  were  also  authorized  "to  lay  out 
and  alter^'  the  same  in  accordance  with  the  proceeding 
in  the  act  prescribed.  The  general  authority  to  widen 
roads  was  given  by  the  Act  of  May  8,  1850,  P.  L.  715, 
amending  the  General  Bo^d  Law  of  June  13, 1836,  P.  L. 
555.  This  amendment  limited  the  width  of  roads  so 
widened  to  fifty  feet.  This  law  was  changed  by  the  Act 
of  June  7,  1907,  P.  L.  452,  so  that  the  width  of  a  public 
road  was  limited  to  eighty  feet.  These  general  laws  did 
not  have  the  effect  to  repeal  the  local  Act  of  1843  but 
control  the  width  of  a  road.  The  case  turns  therefore  on 
the  extent  of  the  power  of  the  supervisors  as  expressed  in 
the  words  "to  lay  out  and  alter"  contained  in  the  Act  of 
1843.  It  is  clear  that  the  legislative  intention  was  to 
give  to  the  township  supervisors  greater  power  than  to 
*lay  out"  new  roads.  They  were  invested  with  au- 
thority to  "alter"  roads  already  laid  out.  The  meaning 
of  this  word  is  not  obscure.  It  signifies  "to  change  en- 
tirely or  materially" ;  "to  vary  the  arrangement  of' ;  "to 
cause  to  be  different  in  some  respect."  It  is  sufficiently 
comprehensive  to  cover  the  widening  of  a  road  within 
the  restrictions  imposed  by  the  general  law.  The  identi- 
cal question  arose  in  Loyalsock  Township  Road,  26  Pa. 
Superior  Ct.  219,  in  which  it  was  held  that  the  word 
"altering"  was  sufficiently  broad  to  cover  the  widening 
of  a  road.  The  opinion  of  President  Judge  Rice  in  that 
case  fully  vindicates  the  action  of  the  court  below.  The 
Acts  of  March  18, 1901,  P.  L.  51,  and  April  3, 1903,  P.  L. 
137,  are  general  statutes  not  affecting  the  question  of  the 
power  of  the  supervisors  of  a  township  in  Erie  County 
to  widen  a  road.  They  are  applicable  when  special  local 
provision  is  not  otherwise  made  for  covering  the  con- 
ditions to  which  these  acts  apply. 

The  order  is  affirmed  at  the  cost  of  the  appellant. 
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Grermer  Stove  Company  v.  Millcreek  Township, 

Opinion  by  Henderson,  J.,  October  11, 1915 : 
The  same  question  is  involved  in  this  case  which  was 
considered  in  the  case  of  Lowry,  et  al.,  v.  The  Super- 
visors of  Millcreek  Twp.,  No.  150,  April  Term,  1915,  in 
which  an  opinion  was  this  day  handed  down,  ante,  p.  285. 
for  the  reasons  given  in  the  latter  case  the  order  in  this 
case  is  affirmed  at  the  cost  of  the  appellant 


Kirch  V.  Crawford,  Appellant. 

Landlord  and  tenant — Confession  of  judgment — Affidavit  of  de- 
fault— Striking  off  judgment. 

Where  a  lease  provides  that  in  case  of  default  in  the  payment 
of  any  installment  of  rent  the  entire  balance  of  the  rent  for  the 
term  shall  become  due,  and  authorizes  a  confession  of  judgment  in 
case  of  default,  judgment  may  be  entered  without  any  affidavit  of 
default. 

Argued  April  14,  1915.  Appeal,  No.  110,  April  T., 
1915,  by  defendants,  from  order  of  C.  P.  Allegheny  Co.^ 
April  T.,  1913,  D.  S.  B.,  discharging  rule  to  strike  off 
judgment  in  case  of  Charles  J.  Kirch  v.  John  L.  Craw- 
ford and  Eleanor  Marlatt.  Before  EiCB,  P.  J.,  Orlady, 
Head,  Henderson  and  Trexler,  JJ.    Affirmed. 

Rule  to  strike  off  judgment. 

The  statement  of  claim  was  as  follows : 

"Debt,  1200.00 

Attorney's  commission, 10.00 

Total, 1210.00 

"The  plaintiffs  claim  in  this  case  is  founded  on  a  judg. 
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ment  bill,  bond,  or  note,  duly  signed,  sealed  and  delivered 
by  the  defendant  to  the  plaintiff. 

"John  L.  Crawford  and  Eleanor  Marlatt,  late  of  said 
county,  were  summoned  to  answer  Charles  J.  Kirch  of 
a  plea  that  they  render  unto  said  plaintiff  the  sum  of  two 
hundred  and  ten  dollars,  lawful  money  of  the  United 
States,  which  to  him  they  owe  and  unjustly  detain,  etc. 
And  whereupon  the  said  plaintiff  by  Robert  M.  Ewing 
and  William  S.  Maxey,  his  attorney,  complains  for  that 
whereas  the  said  defendant  heretofore,  to  wit:  on  the 
23d  day  of  March  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  twelve,  at  Pittsburgh,  to  wit :  in  the 
county  aforesaid;  by  her  certain  written  bond  (a  true 
copy  of  which  is  attached  hereto),  under  their  hands  and 
seals,  had  promised  to  pay  the  said  plaintiff  the  afore- 
said sum  of  five  hundred  and  twenty  dollars  with  costs 
and  attorney's  commission,  in  monthly  installments, 
after  the  date  thereof,  which  period  has  now  elapsed. 
Nevertheless  the  said  defendant,  although  often  required, 
the  aforesaid  sum  of  money,  or  any  part  thereof  to  the 
said  plaintiff  yet  have  not  paid,  but  hitherto  altogether 
refuse,  and  still  refuse  to  pay  the  amount  hereinafter 
stated.  Whereupon  the  said  plaintiff  is  damaged  to  the 
value  of  three  hundred  dollars,  and  therefore  brings  suit, 
etc.  And  bring  here  into  court  a  true  copy  of  the  bond 
aforesaid,  which  the  debt  aforesaid,  in  form  aforesaid, 
doth  testify,  the  date  whereof  is  the  day  and  year  afore- 
said. 

Robert  M.  Ewing, 
William  S.  Maxby, 
Attorneys  for  Plaintiff/^ 

The  confession  of  judgment  was  as  follows : 

State  of  Pennsylvania, 
County  of  Allegheny, 

**By  virtue  of  the  annexed  power  and  affidavit  of  at- 
VOL.  LXI — 19 
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topney  I  do  hereby  appear  for  the  said  defendants,  John 
L.  Crawford  and  Eleanor  Marlatt  and  confess  judgment 
against  them  and  in  favor  of  the  said  plaintiff,  Charles 
J.  Kirch,  for  the  sum  of  two  hundred  and  ten  (|210) 
00-100  dollars,  liquidated  as  follows :  Amount  of  bond, 
balance  due,  two  hundred  dollars  (1200.00) ;  Interest 
from  February  10,  1913;  Attorney's  commission  (5  per 
cent),  ten  dollars  (|10.00) ;  total,  two  hundred  and  ten 
dollars  (|210.00).  With  costs  of  suit,  release  of  all 
errors,  and  without  stay  of  execution  and  inquisition 
and  extension  upon  any  levy  on  real  estate  is  hereby 
waived,  and  condemnation  agreed  to ;  and  the  exemption 
of  any  property  from  levy  and  sale  on  any  execution 
hereon,  is  also  hereby  expressly  waived  and  no  benefit 
of  exemption  to  be  claimed  under  and  by  virtue  of  any 
exemption  law  now  in  force,  or  which  may  be  hereaftctP 
passed. 

Herman  F.  Ruoff, 
Attorney  for  Defendant/^ 
February  10, 1913. 

The  affidavit  as  to  copy  was  as  follows : 
State  of  Pennsylvania, 


ss  * 
County  of  Allegheny, 


''   J 

Personally  appeared  before  me,  the  undersigned  au- 
thority, Robert  M.  Ewing,  who,  being  duly  sworn  ac- 
cording to  law,  saith  that  the  annexed  copy  of  judgment 
bill,  or  note,  with  warrant  of  attorney,  is  a  true  and  cor- 
rect copy  of  the  judgment  bill,  or  note,  with  warrant  of 
attorney,  upon  which  judgment  is  confessed  herein. 

Robert  M.  Ewing, 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
February,  A.  D.  1913. 

Wm.  B.  Kirkbr, 
[seal]  Prothonotary. 
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288,(1916).]       Statement  of  Facts— Arguments. 
The  affidavit  of  default  was  as  follows: 

State  of  Pennsylvania.    ) 
County  of  Allegheny,       J 

Before  me,  the  undersigned  authority,  personally 
came  John  P.  Kirch,  who,  being  duly  sworn  according 
to  law,  deposes  and  says  that  he  is  familiar  with  the  facts 
hereinafter  set  forth  and  is  authorized  to  make  this 
affidavit;  that  upon  the  lease  hereto  attached  between 
Charles  J.  Kirch,  lessor,  and  John  L.  Crawford,  and 
Mrs.  Eleanor  Marlatt,  the  total  rental  from  April  1, 
1912,  to  May  1,  1913,  a  period  of  thirteen  months,  at 
f  40.00  a  month,  amounts  to  $520.00,  as  called  for  in  said 
lease,  and  that  there  has  been  paid  on  account  thereof 
the  sum  of  f320.00,  and  that  the  said  John  L.  Crawford 
and  Mrs.  Eleanor  Marlatt  removed  from  said  premises 
without  just  or  legal  cause  and  have  failed  and  neglected 
to  pay  any  rental  since  December  1,  1912;  and  that 
under  the  terms  of  said  lease  the  entire  balance  due  has 
become  due  and  payable,  to  wit,  the  sum  of  $200.00. 

John  P.  Kirch. 

Sworn  and  subscribed  to  before  me  this  8th  day  of 
February,  1913.  Robert  M.  Ewing, 

Notary  Public. 

Error  assigned  was  order  discharging  rule  to  strike 
off  judgment. 

George  H.  Quaill,  for  appellants. — In  view  of  the  case 
of  KahH  V.  Harlan,  55  Pa.  Superior  Ct.  568,  so  recently 
decided  by  this  court,  and  referred  to  by  the  court  below, 
and  by  which  said  court  felt  itself  bound,  we  would  feel 
it  to  be  presumption  on  our  part  to  urge  a  reversal  in 
this  case,  were  it  not  that  we  believe  the  principles  of 
prior  cases  in  this  and  in  the  Supreme  Court  were  en- 
tirely overlooked  in  that  case  as  none  of  them  were  re- 
ferred to  in  the  argument  of  counsel  or  in  the  opinion  of 
this  court,  and  the  principles  enunciated  in  Kahn  v. 
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Harlan,  are  at  such  variance  with  the  cases  we  have  al- 
ready referred  to.  Besides,  in  Kahn  v.  Harlan,  the  en- 
tire time  for  which  the  goods  were  leased  had  expired, 
whereas  the  present  judgment  was  entered  during  the 
continuance  of  the  term. 

John  N.  English,  with  him  W.  8.  Maxey,  for  appellee. 

Opinion  by  Henderson,  J.,  Octoljer  11, 1915 : 
This  is  an  appeal  from  the  refusal  of  the  court  to  strike 
oflf  a  judgment  entered  on  a  warrant  of  attorney  con- 
tained in  a  lease.  This  warrant  authorized  the  confes- 
sion of  judgment  in  case  of  violation  of  any  of  the  cove- 
nants and  agreements  made  by  the  lessee.  The  lease 
provided  for  the  payment  of  rent  monthly  in  advance 
and  contained  an  agreement  that  in  case  default  be  made 
at  any  time  in  the  payment  of  any  installment  of  rent 
the  entire  balance  of  the  rent  for  the  term  should  be- 
come due  and  payable.  The  statement  filed  with  the  con- 
fession of  judgment  shows  a  default  in  payment  of  the 
rent  due  January  1  and  February  1, 1913,  and  the  judg- 
ment was  entered  because  of  this  default.  The  principal 
objection  made  to  the  judgment  is  that  the  affidavit  of 
default  is  not  made  by  Charles  J.  Kirch,  but  by  John  P. 
Kirch,  a  stranger  to  the  contract,  and  Rule  13  of  the 
Court  of  Common  Pleas  is  appealed  to  in  support  of  the 
objection.  This  rule  provides  that  "all  affidavits  re- 
quired by  these  rules  may  be  made  by  the  party  or  in 
proper  cases  by  his  agent.''  If  this  rule  were  applicable 
to  the  case  in  hand  it  is  not  clear  that  its  requirements 
have  not  been  met,  for  the  affidavit  states  that  the  de- 
ponent is  familiar  with  the  facts  set  forth  and  is  author- 
ized to  make  this  affidavit.  But  our  attention  has  not 
been  called  to  any  act  of  assembly  or  rule  of  court  which 
makes  necessary  an  affidavit  of  default  under  such  cir- 
cumstances. The  affidavit  filed  is  a  part  of  the  statement 
of  claim  and  sets  forth  a  default,  but  the  defendant  exe- 
cuted the  warrant  of  attorney  authorizing  a  confession 
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of  judgment  when  default  was  made  in  the  payment  of 
rent  as  provided  for  in  the  lease.  There  is  no  suggestion 
that  this  default  did  not  exist  nor  denial  that  the  rent 
was  due.  All  that  was  necessary  under  the  circum- 
stances, therefore,  appeared  in  the  record.  The  judg- 
ment was  confessed  by  an  attorney-at-law  in  compliance 
with  the  authority  of  the  appellant  and  on  a  state  of 
fact  brought  about  by  himself.  There  is  nothing,  there- 
fore, on  the  face  of  the  record  to  justify  the  court  iii 
striking  off  the  judgment.  It  was  held  in  a  similar  case, 
Kahn  v.  Harlan,  55  Pa.  Superior  Ct  568,  that  an  affi- 
davit of  default  was  not  necessary  to  enable  a  landlord  to 
collect  arrears  of  rent  by  means  of  a  judgment  entered 
on  a  warrant  of  attorney  contained  in  the  lease.  The 
soundness  of  this  conclusion  is  questioned  by  the  learned 
counsel  for  the  appellant,  but  we  are  not  persuaded  that 
it  does  not  rest  on  a  substantial  foundation.  The  lease 
set  forth  the  time  and  place  for  the  payment  of  the  rent. 
The  amount  due  as  evidenced  by  the  confession  of  judg- 
ment is  not  in  dispute,  and  the  whole  defense  to  the 
judgment  is  of  a  strictly  technical  character.  The  land- 
lord is  not  seeking  to  forfeit  the  lease  by  an  amicable 
action  of  ejectment  or  by  a  reentry  for  default,  and  the 
cases  cited  by  the  appellant  do  not  aflfect  the  question. 
In  Rea  v.  Eagle  Transfer  Company,  201  Pa.  273,  and 
Bergdoll,  to  use,  v.  Spalding,  234  Pa.  588,  the  judgments 
were  in  ejectment  by  which  means  the  plaintiffs  sought 
to  work  a  forfeiture  of  the  lease  and  to  recover  the  prem- 
ises. Drake  v.  Penna.  Coal  Co.,  217  Pa.  446,  was  also 
an  action  of  ejectment  for  forfeiture  and  the  case  turned 
partly  on  the  terms  of  the  lease.  Homet  v.  Singer,  35 
Pa.  Superior  Ct.  491,  was  of  like  character.  To  enable  a 
lessor  to  enforce  a  forfeiture  his  right  to  do  so  must  be 
distinctly  reserved.  Evidence  of  the  happening  of  the 
event  on  which  it  may  be  exercised  must  be  clear.  The 
right  must  be  promptly  enforced.  The  result  of  the  for- 
feiture must  not  be  unconscionable :  Thompson  v.  Chris- 
tie, 138  Pa.  230.    This  equitable  rule  has  no  application 
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in  a  proceeding  to  collect  arrears  of  rent  on  a  lease. 
Such  a  proceeding  is  in  affirmance  of  the  contract  and 
has  the  effect  merely  to  enforce  compliance  with  the 
agreement 
The  decree  is  affirmed  at  the  cost  of  the  appellant 


Tarentum  Lumber  Company  v.  Marvin,  Appellant 

Pleading — Variance — Allegata  and  probata — Evidence. 

Although  the  allegata  and  probata  may  not  entirely  agree,  if  the 
defendant  is  not  misled,  and  the  variance  does  not  in  any  man- 
ner affect  the  trial  on  its  merits,  or  set  up  a  different  cause  of 
action,  or  impose  any  different  burden  on  the  defendant,  the  vari- 
ance will  not  be  considered  material. 

Where  in  an  action  of  assumpsit  the  plaintiff's  statement  sets 
forth  an  oral  contract,  and  the  proofs  establish  the  oral  contract, 
and  further  show  a  confirmatory  letter  addressed  to  the  defendant 
and  in  his  possession,  the  failure  of  the  statement  to  set  forth 
the  letter  is  not  fatal  variance. 

Evidence — Writings — Books  of  original  entry. 

In  an  action  for  goods  sold  and  delivered,  leaves  taken  from  a 
loose-leaf  book  of  original  entry,  consecutively  numbered  or  paged, 
showing  quantity,  quality  and  delivery  of  goods,  are  admissible 
when  independent  evidence  is  given  to  the  effect  that  the  material 
called  for  in  the  leaves  was  delivered,  accepted  and,  with  certain 
exceptions,  used  by  the  defendant. 

Contract — Building  contract — Extras — Evidence — Principal  and 
agent. 

In  an  action  to  recover  a  balance  due  on  a  contract  for  f umiahing 
mill  work  and  lumber  to  a  building  operation,  the  cost  of  extras 
may  be  recovered  where  it  appeared  that  orders  for  them  were  given 
by  the  defendant,  or  his  carpenter  foreman,  and  no  question  is 
raised  by  defendant  at  the  trial  as  to  the  authority  of  the  carpenter 
foreman  to  give  the  orders. 

Argued  May  3, 1915.  Appeal,  No.  193,  AprU  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T,,  1911,  No.  466,  on  verdict  for  plaintiff  in  case 


Digitized 


by  Google 


TARENTUM  LTOffiEE  CO.  v.  MARVIN,  Appellant.  295 
2W^  (1916).]         Points — ^Assignment  of  Errors. 
of  The  Tarentum  Lumber  Company  v.  A.  N.  Marvin. 
Before  Rice,  P.  J.,  Oblady,  Head^  Portes,  Henderson., 
^BPHART  and  Trexler,  JJ.    Affirmed. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  for 
furnishing  mill  work  and  rough  lumber  for  a  building 
operation.    Before  Haymaker,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Defendant  presented  these  points : 

2.  That  there  is  a  material  variance  between  the  con- 
tract or  contracts  set  forth  in  the  statement  of  claim 
and  the  contract  proved  at  the  trial. 

Answer:  Refused.    (2) 

4.  That  the  slips  which  are  included  and  marked  Ex- 
hibit 2  in  this  case,  are  not  evidence  of  the  quality  and 
quantity  of  the  lumber  and  mill  work  alleged  to  have 
been  delivered  by  the  plaintiflf  to  the  defendant  in  this 
case. 

Answer:  Refused.    (3) 

6.  That  the  slips  marked  Exhibit  2  are  not  evidence 
that  the  kind  and  quantity  of  lumber  and  mill  work  de- 
scribed thereon,  were  delivered  to  the  defendant. 

Answer:  Refused.     (4) 

7.  That  there  cannot  be  any  recovery  on  account  of 
extras  in  this  case,  except  in  the  sum  of  $12.80,  admitted 
by  the  affidavit  of  defense,  as  there  is  no  evidence  of  pur- 
chase by  the  defendant  of  any  other  extras,  or  by  any 
person  authorized  by  him  to  purchase  the  same. 

Answer:  Refused.    (5) 

Verdict  and  judgment  for  plaintiflf  for  f668.14.  De- 
fendant appealed. 

Errors  assigned  were  (2-5)  above  instructions  quoting 
them. 

Nelson  McVicar,  of  McVicar,  Hazlett  &  Gardner,  for 
appellant. — That  plaintiflf  must  recover,  if  at  all,  on  the 
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contract  sued  upon  and  not  upon  the  contract  proved : 
Nat.  Bank  v.  Lake  Erie  Asphalt  Co.,  233  Pa.  421;  Wil- 
kinson Mfg.  Co.  V.  Welde,  196  Pa.  508;  Conable  v.  Van 
Housen,  11  Pa.  Superior  Ct.  497;  Mahoney  v.  Park  Steel 
Co.,  217  Pa.  20;  Hale  v.  Hale,  32  Pa.  Superior  Ct.  37. 

Detached  or  unconnected  slips  of  paper  are  not  ad- 
missible as  books  of  entry :  Scholler's  Est.,  53  P.  L.  J. 
91;  Holt  V.  Pie,  120  Pa.  425;  Hall  v.  Chambersburg 
Woolen  Co.,  187  Pa.  18. 

Rohert  B.  Elder,  with  him  Rohert  B.  Elliott,  for  ap- 
pellee.— ^At  common  law  there  was  not  a  variance  where 
an  express  promise  not  under  seal  and  fully  performed, 
was  proved  under  a  declaration  in  indebitatus  assump- 
sit. The  rule  has  not  been  changed  by  the  Procedure 
Act  of  1887:  Clymer- Jones  L.  Co.  v.  United  States  F.  & 
S.  Book  Co.,  48  Pa.  Superior  Ct.  636. 

Opinion  by  Kephart,  J.,  October  11, 1915: 
This  is  an  action  of  assumpsit  to  recover  the  balance 
due  on  contracts  for  furnishing  mill  work  and  rough 
lumber  to  appellant.  From  a  judgment  in  plaintiffs 
favor  this  appeal  is  taken.  The  errors  assigned  raise 
three  questions. 

Was  there  a  material  variance  between  the  pleadings 
and  proof?  Plaintiflf  offered  evidence  to  show  that  a  list, 
attached  to  certain  plans  and  specifications,  was  sub- 
mitted to  it  asking  for  bids  on  the  mill  work  provided  for 
in  said  list;  and  another  list  was  submitted  for  the  pur- 
pose of  securing  bids  on  rough  lumber;  that  two  esti- 
mates or  prices  were  given,  which  were  afterwards  con- 
solidated into  one  price,  and  confirmed  by  a  letter.  This 
was  orally  accepted  by  the  appellant.  Defendant  urges 
that  the  contract  in  suit  was  contained  in  this  con- 
firmatory letter.  It  was  not  averred  in  the  plaintiflPs 
statement  of  claim ;  and  the  defendant  argues  that  the 
plaintiffs  testimony,  in  relation  to  the  letter,  sets  up  a 
material  variance.    We  cannot  agree  with  this  conten- 


Digitized  by 


Google 


TARENTUM  LUMBER  CO.  v.  MARVIN,  Appellant.  297 
294,  (1916).]  Opinion  of  the  Court 

tion.  Plaintiff  proved  what  its  statement  averred.  If 
the  letter  formed  a  part  of  this  contract,  its  omission 
from  the  pleadings,  and  the  plaintiff's  evidence  in  re- 
lation thereto,  under  the  facts  of  this  case,  would  not 
constitute  such  a  variance  that  worked  a  hardship  to 
appellant  Appellant  was  not  misled ;  he  had  the  letter 
and  came  prepared  to  meet  a  contract  made  up  as  here 
indicated.  Though  the  allegata  and  probata  may  not 
entirely  agree,  if  the  defendant  is  not  misled  and  the 
variance  could  in  no  manner  affect  the  trial  on  its  merits, 
or  set  up  a  different  cause  of  action,  or  impose  any  differ- 
ent burden  on  the  defendant,  the  variance  would  not  be 
considered  material:  Clymer- Jones  Lith.  Co.  v.  U.  S., 
Etc.,  Co.,  48  Pa.  Superior  Ct.  636;  Walter  v.  Transue, 
22  Pa.  Superior  Ct.  617.  The  plans  and  specifications 
were  not  a  necessary  part  of  plaintiffs  case.  There  was 
no  contention  that  the  list  upon  which  a  bid  was  given 
and  accepted  was  not  the  list  that  accompanied  the  plans 
and  specifications. 

As  to  the  offer  of  the  slips  to  prove  quantity,  quality 
and  delivery,  in  performance  of  a  contract  for  future  de- 
livery,  it  was  shown  that  these  slips  were  leaves  taken 
from  the  loose-leaf  book  of  original  entry,  consecutively 
numbered  or  paged.  How  they  were  made,  and  how  the 
notations  were  placed  upon  them,  were  fully  described 
by  witnesses.  Without  deciding  their  admissibility 
standing  alone,  they  certainly  became  admissible  when 
independent  evidence  was  given  to  the  effect  that  the  ma- 
terial called  for  in  these  slips  was  delivered,  accepted, 
and,  with  certain  exceptions,  used  by  the  defendant. 

There  was  sufScient  evidence  to  submit  to  the  jury 
upon  which  to  base  a  contract  for  extras.  It  appeared 
that  these  orders  were  given  by  defendant  or  his  carpen- 
ter foreman,  and  the  extras  called  for  were  delivered  to 
the  defendant.  The  authority  of  the  carpenter  foreman 
to  buy  should  have  been  raised  during  the  trial,  and 
unless  his  authority  be  shown  an  objection  should  have 
been  made  to  the  admission  of  this  evidence. 
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The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Woods  V.  Pelican  Mutual  Life  Insurance  C5oin- 
pany,  Appellant. 

CourU — County  court  of  Allegheny  County — Appeals. 

An  order  of  the  Court  of  Common  Pleas  of  AUeg^ny  County 
refusing  to  allow  an  appeal  from  a  judgment  of  the  county  court 
of  that  county  will  not  be  reversed  by  the  Superior  Court,  where 
it  appears  that  the  case  was  carefully  tried,  that  the  conflicting 
testimony  was  submitted  in  an  adequate  charge,  that  the  verdict 
returned  was  sustained  by  the  court  in  banc  on  hearing  of  a 
motion  for  a  new  trial  and  for  judgment  n.  o.  v.,  that  no  unusual 
proposition  was  involved,  and  that  the  verdict  was  warranted  under 
the  disputed  facts  special  to  the  case. 

Argued  May  5, 1915.  Appeal,  No.  199,  April  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Allegheny  Co.,  April 
T.,  1915,  No.  347,  refusing  appeal  from  the  County  Court 
in  case  of  Bachel  Woods  v.  The  Pelican  Mutual  Life  In- 
surance Company.  Before  Bicb,  P.  J.,  Orlady,  Head, 
Porter,  Henderson  and  Trexler,  JJ.   Affirmed. 

Petition  for  appeal  from  judgment  of  County  Court. 

Error  assigned  was  order  refusing  appeal. 

P.  H.  McOuire,  with  him  L.  K.  and  S.  Q.  Porter,  for 
appellant. 

F.  W,  Stonecipher,  of  Stonecipher  &  Ralston,  for  ap 
pellee. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
This  is  an  appeal  from  the  refusal  of  the  Court  of 
Common  Pleas  to  allow  an  appeal  from  the  judgment 
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entered  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  county  court  of  Allegheny  County.  The  case 
was  carefully  tried  in  the  county  court  by  able  counsel; 
the  conflicting  testimony  was  submitted  in  an  adequate 
charge  to  a  jury,  and  the  verdict  returned  was  sustained 
by  the  court  in  banc,  on  hearing  of  a  motion  for  a  new 
trial  and  for  judgment  non  obstante  veredicto.  The 
petition  for  allowance  of  an  appeal  was  twice  carefully 
considered  by  the  Court  of  Common  Pleas,  and  the  pe- 
tition refused.  No  unusual  proposition  is  involved,  and 
the  verdict  was  warranted  under  the  disputed  facts 
which  were  special  to  the  case.  We  feel  that  another 
trial  would  reasonably  result  in  a  like  verdict,  and  the 
order  made  by  the  Court  of  Common  Pleas  is  affirmed. 


Davis,  to  use,  Appellants,  v  NeeL 

Judgment — Opening  judgment — Landlord  and  tenant — Burden 
of  proof — Evidence, 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  judgment 
entered  under  a  warrant  contained  in  a  lease,  where  the  defendant 
claims  that  she  was  induced  to  execute  the  lease  by  reason  of 
r^resentations  concerning  the  property,  alleged  to  be  false,  the 
defendant  is  bound  to  satis^  the  jury  by  the  fair  weight  of  the 
evidence  that  the  things  she  claimed  as  vital  and  controlling  were 
true  in  fact;  and  if  she  does  so,  a  verdict  in  her  favor  will  be  sus- 
tained. 

Argued  May  5, 1915.  Appeal,  No.  202,  April  T.,  1915, 
by  plaintiflfs,  from  judgment  of  C.  P.  Allegheny  Co.,  Jan. 
T.,  1913,  No.  243,  on  verdict  for  defendant  in  case  of  F. 
Davis,  for  use  of  S.  A.  Thomiley  and  Chester  Franzell, 
V.  Mary  Neel.  Before  Eioe,  P.  J.,  Orlady,  Head,  Por- 
TER,  Henderson  and  Trbxlbr,  JJ.   Affirmed. 

Issue  to  determine  the  validity  of  a  judgment  entered 
under  a  warrant  in  a  lease.    Before  Frazer,  P.  J. 
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The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  defendant.  Plaintiflfs  ap- 
pealed. 

Donald  Thompson^  with  him  Blakely  d  Calvert  and 
Frank  8.  Delp,  for  appellants. 

Saul  Schein,  for  appellee. 

Opinion  by  Oblady,  J.,  October  11, 1915 : 

A  judgment  was  entered  against  the  defendant,  by 
virtue  of  a  confession  of  judgment  clause  contained  in  a 
lease  of  defined  property.  After  occupying  the  premises 
for  ten  months  the  defendant,  tenant,  surrendered  pos- 
session and  presented  her  petition  to  open  the  judgment 
for  reasons  which  were  held  to  be  sufficient,  and  an  issue 
was  framed  between  the  use-plaintiffs,  who  purchased 
the  premises  from  the  original  lessor,  and  this  defendant. 
The  question  involved  relates  to  the  sufficiency  of  the  evi- 
dence adduced,  to  establish  false  representations  amount- 
ing to  fraud  in  inducing  the  execution  of  the  lease. 

The  only  assignment  of  error  is  the  refusal  of  the 
court  to  affirm  the  plaintiffs'  point  submitted  at  the  trial, 
viz :  Under  all  the  pleadings  and  the  evidence  the  verdict 
should  be  for  the  plaintiffs. 

Ordinarily,  a  lessee's  eyes  are  his  bargain.  He  is 
bound  to  examine  the  premises  he  rents  and  secure  him- 
self by  covenants  to  repair  and  rebuild,  Davis  v.  Pierce, 
52  Pa.  Superior  Ct,  615,  but  the  controlling  question 
here,  was  the  defendant  induced  to  execute  the  lease  by 
reason  of  the  representations  made  to  her  in  regard  to 
clearing  away  lumber  and  fences  that  were  objected  to 
by  her,  so  that  when  the  houses  were  completed,  she 
would  have  the  free  use  of  a  yard.  To  establish  thi»  fact, 
it  was  explained  by  the  court  to  the  jury,  that  she  must 
satisfy  them  by  the  fair  weight  of  the  evidence  that  the 
things  she  claimed  as  vital  and  controlling  were  true  in 
fact.    The  jury  adopted  the  defendants'  version  of  the 
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controversy  as  correct,  and  there  is  sufficient  relevant 
evidence  to  sustain  it.  There  is  no  controversy  in  re- 
gard to  the  law  applicable  to  such  a  case,  and  the  dis- 
puted facts  were  fairly  submitted  to  the  only  tribunal 
authorized  to  dispose  of  them. 
The  judgment  is  affirmed. 


Schmitt  V.  Potter  Title  &  Trust  Company, 
Appellant. 

Corporations — Failure  to  record  charter-^Right  to  hring  suit — 
Act  of  AprU  29, 18H,  P.  L.  73— Receiver. 

The  fact  that  a  corporation  has  failed  to  record  its  certificate  of 
incorporation  in  the  recorder  of  deeds'  office  as  provided  by  the  Act 
of  April  29,  1874,  P.  L.  73,  but  which  has  otherwise  organized  and 
assumed  corporate  powers,  will  not  prevent  the  company  from 
maintaining  a  suit  for  a  debt  due  to  it;  and  all  the  more  is  this 
the  case  where  the  company  is  in  the  hands  of  a  receiver,  inasmuch 
as  the  appointment  of  a  receiver  is  conclusive  of  all  prior  matters 
involved  in  such  appointment. 

Corporations — Treasurer — Use  of  corporate  money — State  treas- 
urer's debt. 

Where  the  treasurer  of  a  corporation  borrows  money  from  a  trust 
company  and  pays  the  interest  on  the  loan  by  checks  signed  by  him 
as  treasurer  of  his  corporation  and  made  payable  to  the  trust  com- 
pany, the  latter  company  is  put  upon  inquiry  as  to  the  authority 
of  the  treasurer  to  use  the  corporate  funds,  and  if  it  fails  to  do 
so,  and  the  treasurer  is  in  fact  without  authority,  the  trust  company 
will  be  liable  to  the  corporation  in  the  aggregate  amount  of  such 
checks. 

In  such  a  case  it  is  immaterial  that  one  of  the  checks  was  drawn 
to  the  treasurer's  own  order  and  endorsed  by  him  to  the  trust 
company,  having  upon  its  face  the  words  "accoimt  salary,"  and  it 
is  also  inunaterial  that  the  treasurer  may  have  had  individual 
claims  against  the  corporation,  inasmuch  as  the  treasurer  of  the 
corporation  when  sued  for  moneys  in  his  hands  may  not  set  ofP  a 
debt  or  independent  claim;  nor  is  it  material  that  the  treasurer 
may  have  deposited  some  of  his  own  funds  in  the  account  of  the 
corporation  if  there  is  nothing  to  show  definitely  that  at  the  times 
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the  checks  were  given  any  of  the  treasurer's  money  was  included 
in  the  account  of  the  corporation,  or  that  the  coiporation  knew 
of  any  mingling  of  funds. 

In  an  action  by  a  corporation  to  recover  corporate  funds  im- 
properly paid  to  the  defendant  by  the  treasurer  for  interest  on  his 
own  individual  loan,  the  defendant  cannot  set  up  as  a  defense  that 
there  had  been  an  abandonment  by  the  officers  of  the  corporation 
to  the  treasurer  of  the  entire  management  of  the  company,  where 
there  is  no  evidence  of  abandonment  of  entire  control,  or  that  the 
directors  had  knowledge  of  the  treasurer's  unlawful  acts,  or  that 
the  corporation  derived  any  benefit  from  his  acts,  or  that  any  one 
was  misled  through  the  negligence  of  the  corporate  officers,  al- 
though it  may  appear  that  the  company  did  not  do  much  business. 

Argued  May  6, 1915.  Appeal,  No.  192,  April  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Jan.  T.,  1913,  No.  1744,  on  verdict  for  plaintiff  in  case  of 
Victor  J.  Schmitt,  Receiver  of  the  Interstate  Lumber 
Company,  v.  Potter  Title  &  Trust  Company.  Before 
Rice,  P.  J.  Ohlady,  Hbad,  Pobtbb,  Hbndsbson  and 
Trexler,  J  J.    Affirmed. 

Assumpsit  to  recover  money  alleged  to  have  been 
wrongfully  received.   Before  Haymaker,  J. 

At  the  trial  the  court  admitted  under  objection  and  ex- 
ception the  charter  of  the  Interstate  Lumber  Company 
although  it  had  not  been  recorded  in  the  office  of  the  re- 1 
corder  of  deeds.    ( 4 )  • 

Plaintiff  offered  in  evidence  a  check  of  the  Interstate 
Lumber  Company,  reading  as  follows :  "Pay  to  the  order 
of  W.  A.  Coleman,  one  hundred  twenty  dollars  (|120), 
account  of  salary.^'  Signed  "Interstate  Lumber  Com- 
pany,''  signed  by  W.  A.  Coleman,  treasurer,  and  on  the 
back  endorsed  "Pay  to  the  order  of  Potter  Title  &  Trust 
Co.,  W.  A.  Coleman.^' 

Objected  to,  as  incompetent,  irrelevant  and  immater- 
ial, not  being  the  check  on  which  suit  was  brought,  and 
secondly,  if  it  was,  it  shows  on  the  face  of  it  that  it  was 
made  to  the  order  of  Mr.  Coleman,  and  for  salary,  being 
a  matter  for  which  the  offi(*er  would  have  a  perfect  right 
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to  draw  a  check,  and  being  so  clothed  he  would  have  a 
right  to  endorse  it  to  the  order  of  the  Potter  Title  & 
Trust  Company. 

Objection  overruled. 

To  which  ruling  of  the  court  counsel  for  defendant  ex- 
cept. 

Exception  allowed  and  bill  sealed.    (5) 

W.  A.  Coleman  was  asked  this  question  by  Mr.  Stone : 

Q.  In  other  words,  after  the  opening  of  the  account  in 
the  Real  Estate  Savings  and  Trust  Company,  your  mon- 
eys were  mingled  with  the  corporation's  moneys  in  the 
bank? 

A.  Certainly,  yes,  sir. 

Q.  And  at  that  time  the  corporation  was  indebted  to 
you? 

Objected  to  as  incompetent,  irrelevant  and  not  a  prop- 
er question  in  this  case. 

By  the  Court : 

The  objection  to  the  last  question  and  answer,  with 
reference  to  the  condition  of  the  account  between  the  cor- 
poration and  the  witness,  is  sustained. 

To  which  ruling  of  the  court  counsel  for  defendant  ex- 
cept. 

Exception.     (6) 

Q.  In  addition  to  these  deposits,  as  made  by  you,  what, 
if  anything,  did  the  company  owe  to  you  from  time  to 
time  in  the  nature  of  compensation  for  services? 

Objected,  first,  for  the  reason  that  it  is  an  atfempt  to 
draw  in,  by  process  of  getting  in  the  accounts,  a  state- 
ment of  the  accounts  between  these  parties,  and  secondly, 
the  witness  is  not  competent  to  answer  the  question,  be- 
cause if  the  question  becomes  material  to  the  issue,  it  can 
only  be  proved  by  the  proper  corporate  action  of  the 
board  of  directors,  fixing  his  compensation  prior  to  the 
services  being  rendered. 

Objection  sustained. 

To  which  ruling  of  the  court  counsel  for  the  defendant 
except.    Exception.    (7) 


Digitized  by 


Google 


304      SCHMITT  v.  POTTER  T.  &  TR.  CO.,  AppeUant. 
Statement  of  Facts — ABsignment  of  Errors.     [61  Pa.  Superior  Ct. 

Q.  Did  the  audit  show  that  you  were  indebted  to  the 
company  or  that  the  company  was  indebted  to  you? 

Objected  to  as  incompetent  and  irrelevant. 

Objection  sustained. 

To  which  ruling  of  the  court  counsel  for  the  defendant 
except. 

Exception.     (8) 

By  Mr.  Stone: 

I  propose  to  «how  by  the  witness  on  the  stand,  that  the 
witness,  W.  A.  Coleman,  brought  suit  against  the  Inter- 
state Lumber  Company  and  V.  J.  Schmitt,  its  receiver, 
in  the  Court  of  Common  Pleas  of  Allegheny  County,  at 
No.  1173  April  Term,  1914;  that  in  said  suit  said  Cole- 
man gave  credit  for  the  full  amount,  and  for  all  of  the 
checks  on  which  suit  is  brought  in  this  case,  and  that  the 
affidavit  of  defense,  as  filed  by  V.  J.  Schmitt,  receiver, 
claims  that  Mr  Coleman  is  indebted  to  the  Interstate 
Lumber  Company  on  account  of  the  checks  which  are  the 
basis  of  the  suit  in  this  case.  This  being  offered  for  the 
purpose  of  showing  that  as  to  the  accounts  between  Wil- 
liam A.  Coleman  and  the  Interstate  Lumber  Company, 
and  the  company  is  indebted  to  Mr.  Coleman  and  not  he 
indebted  to  the  company ;  and  for  the  special  reason  of 
showing  that  these  checks  have  been  considered  in  the 
pleadings  filed  by  both  parties. 

Objected  to  as  incompetent,  irrelevant  and  immaterial. 

Objection  sustained. 

To  which  ruling  of  the  court  counsel  for  the  defendant 
except 

Exception.     (9) 

Verdict  and  judgment  for  plaintiff  for  |967.54.  De- 
fendant appealed.  ' 

Errors  assigned,  among  others,  were  (1)  refusal  of 
binding  instructions  for  defendant;  (5-9)  rulings  on 
evidence  quoting  the  bill  of  exceptions. 

Stephen  Stone,  of  Stone  d  Stone ^  for  appellant — The 
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company  had  no  right  to  sue :  Ouckert  v.  Hacke,  169  Pa. 
303;  New  York  Nat.  Ex.  Bank  v.  Crowell,  177  Pa.  313; 
Tonge  V.  Item  Pub.  Co.,  244  Pa.  417 ;  Gunster  v.  Scran- 
ton  lUuminating,  Etc.,  Co.,  181  Pa.  327. 

The  company  had  abandoned  its  contract  to  Coleman : 
Hartzell  v.  Ebbvale  Mining  Co.,  239  Pa.  602;  Chestnut 
Street  Trust  &  Savings  Fund  Co.  v.  Record  Pub.  Co.,  227 
Pa  235;  First  Nat.  Bank  v.  Colonial  Hotel  Co.,  226  Pa. 
292. 

(7.  K.  Robinson,  \dth  him  A.  H.  Mercer,  for  appellee. — 
The  company  was  a  de  facto  corporation :  Gibb's  Est., 
157  Pa.  59 ;  Spahr  v.  Farmers  Bank,  Etc.,  94  Pa.  429. 

The  charter  was  not  subject  to  collateral  attack :  Mo- 
nongahela  Bridge  Co.  v.  Pittsburgh,  Etc.,  Traction  Co., 
196  Pa.  25;  Gas  &  Water  Co.  v.  Dowingtown  Boro.,  193 
Pa.  255;  Com.,  ex  rel.,  v.  Yetter,  190  Pa.  488. 

Plaintiff  was  entitled  to  recover  corporate  funds  used 
to  pay  private  debts :  Purdy  v.  Powers,  6  Pa.  492 ;  Mc- 
Naughton's  App.,  101  Pa.  550;  Clarke  v.  Slate  Val.  Rail- 
road Company,  136  Pa.  408;  Brown  v.  Pettit,  178  Pa.  17. 

The  plaintiff  can  recover  on  check  of  company  pay- 
able to  order  of  treasurer  and  endorsed  to  pay  private 
debt. 

.  A  treasurer  must  account  for  corporate  funds;  he 
cannot  offset  personal  claims :  Russell  v.  First  Presby- 
terian Church,  65  Pa.  9;  First  Nat.  Bank,  Etc.,  v.  Tus- 
tin,  246  Pa.  151. 

The  question  of  treasurer's  compensation  is  an  im- 
material matter  in  this  case:  Millward-Cliff  Cracker 
Co.^s  Est,  161  Pa.  157;  Bair  &  Gazzam  Mfg.  Co.  v.  Van- 
dersaal,  36  Pa.  Superior  Ct.  615 ;  Althouse  v.  Cobaugh 
Colliery  Co.,  227  Pa.  580 ;  Brophy  v.  Am.  Brewing  Co., 
211  Pa.  596. 

The  officers  and  directors  did  not  abandon  company  to 
treasurer. 
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Opinion  by  Trexlbr,  J.,  October  11, 1915 : 

1.  Objection  is  urged  that  the  corporation  for  which 
the  plaintiff  as  receiver  brings  this  suit  had  failed  to  re- 
cord its  charter  as  provided  by  law  and  that  at  the  times  ^ 
the  transactions  involved  in  this  suit  took  place  the  cor- 
poration was  not  legally  chartered  and  therefore  incapa- 
ble of  maintaining  this  action.  It  is  true  the  Act  of  April 
29, 1874,  P.  L.  73  (76),  provides  for  the  recording  of  the 
certificate  of  incorporation  in  the  recorder's  office  of  the 
county  where  the  chief  operations  of  the  company  are  to 
be  carried  on  and  "from  thenceforth  the  subscribers 
thereto  and  their  associates  and  successors,  shall  be  a 
corporation,  for  the  purposes  and  upon  the  terms  named 
in  the  said  charter.''  When  this  condition  precedent  is 
not  complied  with  the  subscribers  conducting  the  busi- 
ness are  liable  as  partners :  Tonge  v.  Item  Pub.  Co.,  244 
Pa.  417.  It  has  however  been  determined  beyond  ques- 
tion in  this  State  that  the  existence  of  a  corporation  or 
its  right  to  exercise  its  corporate  franchises  cannot  be  in- 
quired into  or  attacked  collaterally :  Commonwealth  v. 
Monongahela  Bridge  Co.,  216  Pa.  108;  Monongahela 
Bridge  Co.  v.  Traction  Co.,  196  Pa.  25 ;  P.  &  L.  Dig.  Vol. 
Ill,  4860.  The  things  necessary  to  the  existence  of  a  de 
facto  corporation  are  present  in  this  case,  (1)  a  law  un- 
der which  it  is  alleged  to  have  been  created;  (2)  an  at- 
tempt to  organize  under  the  law;  and  (3)  assumption 
and  exercise  of  corporate  powers  under  such  attempted 
organization :  Gibbs'  Est.,  157  Pa.  59.  Moreover  an  ap- 
pointment of  a  receiver  to  wind  up  the  affairs  of  a  cor- 
poration is  conclusive  of  all  prior  matters  involved  in 
such  appointment :  Capital  City  Fire  Ins.  Co.,  to  use,  v. 
Boggs,  172  Pa.  91 ;  French  v.  Harding,  235  Pa.  79. 

2.  Coleman  was  secretary  and  treasurer  of  the  Inter- 
State  Lumber  Co.  During  the  time  of  its  operations  he 
borrowed  the  sum  of  f 5,000  from  the  Potter  Title  and 
Trust  Co.,  the  defendant,  and  with  his  wife  gave  a  mort- 
gage on  his  wife's  property  to  secure  the  loan.  After- 
wards Coleman  gave  some  ten  checks  drawn  on  the  Beal 
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Estate  Savings  &  Trust  Co.,  signed,  "Inter-State  Lumber 
Ck).,  by  W.  A.  Coleman,  Treasurer,''  payable  to  the  Potter 
Title  and  Trust  Co.,  the  defendant.  AH  of  these  checks 
save  one,  show  on  their  face  that  he  was  paying,  out  of 
the  funds  of  the  corporation,  the  interest  on  the  mort- 
gage, or  at  least  his  personal  debt  arising  out  of  it.  He 
was  thus  using  the  assets  of  the  corporation  for  his  own 
purposes.  The  transaction  showed  on  its  face  that  the 
corporate  funds  were  being  used  for  the  personal  and 
private  debts  of  the  treasurer.  Was  the  trust  company 
put  Upon  inquiry  and  bound  to  investigate  as  to  the 
authority  of  the  treasurer  so  to  use  the  corporate  funds? 
The  presumptions  were  all  against  the  legality  of  his 
acts  and  apparently,  unless  inquiry  revealed  the  con- 
trary, his  acts  were  unauthorized  and  unlawful.  The 
court  below  gave  binding  instructions  for  the  plaintiff, 
holding  that  the  trust  company  produced  no  evidence  to 
justify  its  act  in  accepting  the  checks  which  upon  their 
face  were  payable  out  of  corporate  funds  and  were  used 
for  Coleman's  private  purposes.  The  law  seems  to  be 
well  settled  that  where  an  individual  attempts  to  pay  his 
personal  indebtedness  out  of  the  funds  of  a  corporation, 
partnership,  an  estate  or  a  trust  by  checks  drawn  against 
the  funds  of  such  corporation,  partnership,  estate  or 
trust,  the  person  who  receives  the  same  is  put  upon  notice 
as  to  the  right  of  the  individual  to  pay  his  indebtedness 
out  of  the  funds  of  the  corporation,  partnership,  estate 
or  trust  and  is  bound  at  his  peril  to  inquire  as  to  the  right 
of  the  individual  so  to  do.  "A  partnership  is  entitled  to 
recover  its  assets  applied  by  one  partner  to  the  payment 
of  his  debt."  Purdy  v.  Powers,  6  Pa.  492.  In  Rochester 
&  Charlotte  Turnpike  Road  Co.  v.  Paviour,  164  N.  Y.  281, 
it  was  held,  "The  payee  of  corporate  checks  who  receives 
them  from  the  treasurer  of  the  corporation  in  payment 
of  a  debt  not  owed  by  the  corporation  but  in  payment  of 
one  which  he  has  treated  as  the  treasurer's  individual 
debt,  where  the  latter  has  no  actual  or  apparent  authori- 
ty to  issue  such  checks,  either  in  payment  of  his  own  debt 
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or  that  of  a  third  person,  is  chargeable  with  notice  of  his 
incapacity  to  issue  them  and  is  bound  to  inquire  as  to  the 
real  situation  and  where  he  accepts  the  checks  without 
question  and  draws  the  money  thereon,  he  is  liable  in  an 
action  by  the  corporation  to  recover  the  amount  paid 
as  money  received  by  him  to  its  use.  The  transactions  in- 
vited inquiry.  There  was  a  shadow  on  them  and  the  de- 
fendant could  not  in  good  faith  accept  them  until  it  had 
disappeared."  A  number  of  cases  upon  the  same  sub- 
ject are  reviewed  in  the  above  case.  In  Wilson  v.  Metro- 
politan Elevator  Co.,  120  N.  Y.  145,  "One  who  receives 
from  the  officer  of  a  corporation  the  notes  or  securities 
of  such  corporation  in  payment  of,  or  as  security  for  a 
personal  debt  of  such  officer,  does  so  at  his  own  peril." 
The  purpose  of  the  law  in  exacting  inquiry  under  such 
circumstances  is  to  see  whether  the  apparent  situation  is 
the  actual  situation,  or  in  other  words  to  learn  whether 
the  facts  exist  to  rebut  the  presumption :  Ward  v.  City 
Trust  Co.,  192  N.  Y.  61 ;  Naf  1  Bank  v.  Ins.  Co.,  104  U.  S. 
54.  Where  the  treasurer  of  a  corporation  draws  and  uses 
its  funds  for  private  purposes,  in  the  absence  of  circum- 
stances giving  rise  to  a  reasonable  inference  of  authority 
to  do  so,  the  bank  is  put  upon  inquiry  and  that  a  pre- 
sumption of  a  treasurer's  authority  to  apply  the  corpo- 
rate funds  to  his  private  purposes  does  not  arise  from  the 
mere  fact  that  he  does  apply  them :  Manhattan  Web  Co. 
V.  Nata  Bank,  133  Fed.  Rep.  76.  The  opinion  cites  many 
cases  from  other  states  in  its  support. 

The  evidence  discloses  the  absence  of  inquiry  on  the 
part  of  the  Potter  Title  and  Trust  Co.  as  to  the  authority 
of  Coleman  to  issue  the  checks.  Under  the  authorities 
above  quoted  we  think  the  transaction  bore  upon  its  face 
the  presumption  of  illegality ;  that  having  exercised  no 
such  caution  in  the  matter  as  is  required  by  law,  the  mon- 
ey received  from  the  checks  cannot  be  retained  by  it. 
There  is  one  check  which  Coleman  gave  to  his  own  order 
and  endorsed  to  the  Potter  Title  and  Trust  Company, 
which  check  upon  its  face  has  the  words,  "account  sal- 
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ary.''  We  do  not  think  this  changes  the  application  of 
the  principles  above  set  forth.  The  money  was  drawn  out 
of  corporate  funds  and  was  used  for  Coleman's  own  pur- 
poses. He  might  have  put  on  all  of  these  checks  the 
words,  "account  salary/'  but  still  that  would  not  have 
been  evidence  that  there  was  any  salary  owing  to  him  or 
that  all  matters  had  been  adjusted  between  him  and 
the  company,  or  that  he  had  the  authority  to  issue  the 
check.  This  phase  of  the  case  presents  some  diflSiculties, 
but  were  we  to  hold  that  the  mere  designation  of  an  ap- 
parently lawful  object  on  the  face  of  the  check,  drawn  by 
an  officer  of  a  corporation,  to  his  own  order,  on  corporate 
funds,  the  officer  not  being  authorized  so  to  do,  dispenses 
with  the  necessity  of  inquiry  on  the  part  of  the  person 
accepting  such  check  in  payment  of  the  personal  debt  of 
said  officer,  we  would  open  the  way  to  the  practical  set- 
ting aside  of  the  rule  of  law  above  referred  to.  The  Pot- 
ter Company  knew  that  the  source  of  payment  was  cor- 
porate funds  and  that  the  funds  were  to  be  applied  to 
Coleman's  debt  and  these  two  elements  in  the  transaction 
should  have  caused  it  to  ascertain  whether  the  trans- 
action was  legitimate. 

3.  The  defefidant  sought  to  prove  that  Coleman,  the 
treasurer,  had  individual  claims  against  the  corporation. 
This  was  held  to  be  incompetent  and  we  think  rightly  so. 
The  reason  for  the  avoidance  of  the  checks  given  by  Cole- 
man is  found  in  his  lack  of  authority  to  issue  them.  The 
directors  of  the  company  are  the  persons  entrusted  with 
the  funds  of  the  corporation.  If  the  treasurer  desired  to 
have  any  claims  of  his  against  the  company  adjusted, 
such  adjustment  should  have  been  made  through  the 
proper  officers.  When  the  treasurer  of  a  corporation  is 
sued.for  moneys  in  his  hands,  he  may  not  set  oflf  a  debt  or 
independent  claim :  Eastman's  Private  Corporations  in 
Pennsylvania,  2d  Ed.,  Section  163.  "There  is  fairly  to  be 
implied  from  the  relation  he  sustains  an  understanding 
not  to  plead  set-oflf  but  to  account  and  pay  over  whatever 
money  came  to  his  hands  in  that  character."    Busaell  v. 
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First  Presbyterian  Church,  65  Pa.  9  (16).  The  treas- 
urer having  no  right  to  raise  the  question  of  set-off,  his 
payee  has  none. 

4.  There  was  some  evidence  sought  to  be  introduced 
that  Coleman  had  deposited  some  of  his  own  funds  in  the 
same  account  in  which  the  company  funds  had  been  kept 
and  thus  mingled  his  funds  with  those  of  the  corporation. 
The  money  deposited  being  in  the  name  of  the  company, 
every  presumption  was  that  it  belonged  to  the  company 
and  the  lower  court  very  properly  held  that  there  was  no 
evidence  that  definitely  showed  that  at  the  times  the 
checks  were  given  any  of  Coleman^s  money  was  included 
in  the  bank  against  which  the  checks  were  drawn  and 
further  there  was  no  evidence  that  any  of  the  officers  of 
the  company,  barring  Coleman  himself,  knew  of  the  meth- 
ods Coleman  was  employing  in  regard  to  the  funds,  or  of 
any  mingling  of  Coleman's  funds  with  those  of  the  cor- 
poration. 

5.  The  appellant  urges  that  there  was  an  abandonment 
by  the  officers  of  the  corporation  to  Coleman  of  the  en- 
tire management  of  the  company  and  thus  they  are  es- 
topped from  denial  of  liability  for  his  acts :  Hartzell  v. 
Ebbvale  Mining  Co.,  239  Pa.  602;  Chestnut  St.  Trust, 
Etc.,  Co.  V.  Record  Pub.  Co.,  227  Pa.  240;  First  Nat. 
Bank  v.  Colonial  Hotel  Co.,  226  Pa.  292.  This  question 
was  not  submitted  to  the  jury.  In  the  very  nature  of 
things,  the  operations  of  the  corporation  were  not  very 
extensive,  its  business  being  the  purchase  of  lumber  by 
its  members  through  the  central  office  at  wholesale 
prices.  It  nowhere  appears  in  this  case  as  it  does  in  the 
cases  above  cited  that  the  entire  control  and  management 
of  the  corporation  was  abandoned  to  Coleman,  or  that  the 
directors  had  knowledge  of  his  unlawful  acts,  or  that  the 
corporation  derived  any  benefit  from  his  acts,  or  that  any 
one  was  misled  through  the  negligence  of  the  corporate 
officers.  The  corporation  it  is  true  latterly  ceased  to  do 
much  business  but  a  cessation  of  business  does  not  imply 
an  abandonment  of  corporate  control.    We  think  the 
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learned  trial  judge  was  right  in  the  position  he  took  that 
the  evidence  of  abandonment  was  insufficient  to  require 
a  submission  to  the  jury. 

We  think  the  above  covers  all  the  assignments  of  error. 
All  the  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Dean  v.  Central  District  &  Printing  Telegraph  Co., 
Appellant. 

Telephone  companies — Contract  for  service — Rescission — Con- 
struction of  written  contract. 

Where  a  person  agrees  in  writing  to  pay  to  a  telephone  company 
a  sum  named,  every  quarter  for  three  years,  for  telephone  service 
"and  thereafter  until  either  party  gives  sixty  days'  notice  in  writ- 
ing of  a  desire  to  terminate  this  agreement,"  and  on  the  same  day 
the  company  gives  to  its  customer  a  letter  stating  that  the  contract 
is  subject  to  a  rebate  of  fifty  per  cent,  "during  continuance  of  op- 
position telephone  company,"  the  company  is  not  bound  to  furnish 
its  customer  with  telephone  service  for  an  indefinite  period  depend- 
ing upon  the  existence  of  a  rival  company.  After  the  expiration 
of  three  years  the  company  may  terminate  the  contract  upon  giv- 
ing sixty  days'  notice. 

In  such  case  the  fact  that  the  company  continued  the  service  at 
the  reduced  rate  after  the  expiration  of  the  three  years,  is  not  a 
recognition  of  any  right  in  the  customer  to  continue  the  contract 
for  an  indefinite  period  as  long  as  the  opposition  service  continued. 

Argued  May  10,  1915.  Appeal,  No.  109,  April  T., 
1915,  by  defendant,  from  decree  of  C.  P.  Lawrence  Co., 
March  T.,  1913,  No.  4,  on  bill  in  equity  in  case  of  J.  J. 
Dean  v.  Central  District  and  Printing  Telegraph  Com- 
pany. Before  Rice,  P.  J.,  Orlady,  Hbad,  Porter,  Hen- 
derson, Kephart  and  Trbxlbr,  J  J.    Reversed. 

Bill  in  equity  for  an  injunction.    Before  Porter,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  awarding  injunction. 
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B,  A,  WintemitZj  with  him  Springer  H,  Moore  and  Q. 
A.  McBride,  for  appellant — The  contract  by  its  own 
terms^  could  after  three  years  be  terminated  by  either 
party  upon  sixty  days'  notice  in  writing,  and  was  so 
terminated  by  the  defendant  company :  Blim  v.  Torode, 
4  Philadelphia  118;  Spangler  v.  Springer,  22  Pa.  454; 
McMillin  v.  Titus,  222  Pa.  500;  Hazleton  Coal  Co.  v. 
Buck  Mountain  Coal  Co.,  57  Pa.  313 ;  Lane  v.  Nelson, 
167  Pa.  602. 

The  contract  as  construed  by  the  court  below  is  not 
enforceable  because  contrary  to  public  policy. 

Chas.  E.  Mehard,  with  him  A.  W.  Gardner,  for  ap- 
pellee, cited :  Suburban  Rapid  Transit  St.  Ry.  v.  Monon- 
gahela  Nat.  Gas  Co.,  230  Pa.  109;  Philadelphia  Ball 
Club  V.  Lajoie,  202  Pa.  210;  North  Cent  Ry.  Co.  v.  Wal- 
worth, 193  Pa.  207;  Rung  v.  Shoenberger,  2  Watts  23; 
Gray  v.  Citizens  Gas  Co.,  206  Pa.  303;  Whiteman  v. 
Fayette  Fuel  Gas  Co.,  139  Pa.  492;  Sewickley  Bor.  S. 
Dist.  V.  Ohio  Valley  Gas  Co.,  154  Pa.  539. 

Opinion  by  Trbxler,  J.,  October  11, 1915 : 
The  Central  District  and  Printing  Telegraph  Company 
on  March  23,  1896,  entered  into  a  contract  with  J.  J. 
Dean,  to  supply  him  with  telephone  service,  he  signing 
an  application,  which  formed  part  of  the  contract  The 
provision  of  the  contract  which  we  are  required  to  con- 
sider is  contained  in  the  application  and  reads  as  fol- 
lows :  "The  undersigned  hereby  agrees  to  pay  Nine  and 
no-100  dollars  each  and  every  quarter  in  advance  dur- 
ing the  term  of  three  years  from  the  time  at  which  said 
connection  is  made,  and  thereafter  until  either  party 
gives  sixty  days'  notice  in  writing  of  a  desire  to  termi- 
nate this  agreement,  when  at  the  expiration  of  said  sixty 
days  the  term  of  this  agreement  shall  be  ended.''  On 
the  same  date,  the  following  letter  or  memorandum  was 
given  to  J.  J.  Dean :  "The  contract  signed  for  telephone 
in  your  office  this  date  is  subject  to  a  rebate  of  fifty  per 
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cent,  making  net  rate  eighteen  and  no-100  (|18.00)  dol- 
lars during  continuance  of  opposition  telephone  com- 
pany."    (Signed  by  the  company.) 

Plaintiff  continued  to  receive  service  at  the  reduced 
rate  until  October  30,  1912,  when  the  company  gave  him 
sixty  days'  notice  of  its  intention  to  terminate  the  con- 
tract. The  plaintiff  thereupon  brought  his  bill  and  the 
court  below,  after  the  matter  had  proceeded  in  regular 
form,  entered  a  final  decree  requiring  the  telephone 
company  to  continue  to  furnish  the  service  in  accord- 
ance to  the  contract  and  at  the  reduced  rate  set  forth  in 
the  memorandum  above  quoted  as  long  as  the  rival  or 
opposition  telephone  service  was  afforded  to  subscribers 
in  the  City  of  New  Castle. 

We  need  not  discuss  all  of  the  questions  raised  in  the 
court  below.  We  think  that  under  the  provisions  of  the 
contract  as  above  set  forth,  the  defendant  company  was 
not  bound  to  furnish  the  plaintiff  with  telephone  service 
for  an  indefinite  period,  depending  upon  the  existence 
of  a  rival  company.  The  application  of  J.  J.  Dean  and 
the  letter  of  even  date  must  be  considered  together.  The 
learned  court  below  construed  the  letter  as  an  abro- 
gation of  the  contract  not  only  as  to  the  rate  but  also 
as  to  its  term.  As  we  view  it,  the  letter  was  merely  a 
modification  or  change  in  one  respect,  that  is,  as  to  the 
price  to  be  charged  for  the  service.  If  during  the  term 
of  three  years  or  thereafter  during  the  continuance  of 
the  contract,  the  rival  company  ceased  to  operate,  the 
rate  charged  would  be  without  discount.  There  is  noth- 
ing in  the  memorandum  that  changes  the  provision  of 
the  contract,  that  after  the  expiration  of  the  three  years 
either  party  may  terminate  the  contract  upon  giving 
sixty  days'  notice.  The  letter  and  the  contract  are  not 
repugnant;  both  may  stand.  The  provision  contained 
in  the  letter  could  be  incor]jorated  in  the  contract  with- 
out rendering  it  in  any  way  out  of  harmony  with  the 
rest  of  the  paper.  In  substance  the  telephone  company 
agrees  for  the  term  of  three  years  or  thereafter  until 
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terminated  by  either  party  by  sixty  days'  notice,  to  fur- 
nish telephone  service  at  the  rate  of  |36  per  annum  sub- 
ject to  the  allowance  of  a  discount  of  fifty  per  cent,  as 
long  as  there  is  an  opposition  company.  There  is  noth- 
ing inconsistent  between  any  of  the  clauses  of  this  con- 
tract^ either  written  or  printed.  The  right  of  either 
party  to  terminate  the  contract  after  three  years  upon 
giving  sixty  days'  notice,  remained  unimpaired.  The 
meaning  of  the  contract  is  plain.  Were  we,  however,  to 
consider  it  doubtful,  we  would  prefer  to  adopt  a  con- 
struction that  would  avoid  a  discrimination  in  favor  of 
the  plaintiff,  and  a  continuance  of  the  contract  for  an 
indefinite  term  permitting  cancellation  only  upon  the 
happening  of  a  contingency  that  might  never  arise.  See 
Com.  V.  Central  Dist.  Telephone  Co.,  243  Pa.  586. 

There  is  no  merit  in  the  argument  that  the  company 
by  continuing  to  serve  the  plaintiff  at  a  reduced  price 
after  the  expiration  of  three  years,  by  its  act  inter- 
preted the  contract  as  claimed  by  the  plaintiff  and  re- 
cognized his  right  to  continue  the  contract  for  an  in- 
definite period  as  long  as  the  opposition  service  con- 
tinued. The  continuance  of  the  contract  by  the  com- 
pany was  within  the  express  provisions  of  the  agree- 
ment, and  its  act  was  evidence  of  nothing  other  than  the 
willingness  of  the  company  for  the  time  being  to  serve 
the  plaintiff  at  the  reduced  rate,  but  such  action  did 
not  take  away  its  right  to  give  notice  and  terminate  the 
contract  when  it  desired. 

As  our  view  in  regard  to  the  contract  is  decisive  of 
the  case,  we  need  not  discuss  the  other  matters  which 
are  the  subjects  of  the  other  assignments  of  error. 

The  decree  of  the  court  below  is  reversed  and  the  bill 
is  dismissed  at  the  costs  of  the  appellees,  in  which  are 
included  the  costs  of  this  appeal. 
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Patterson  v.  Shaffer,  Appellant. 

Contract — Written  and  oral  agreement — Royalties — Conflicting 
evidence — Case  for  jury. 

In  an  action  of  assumpsit  to  recover  royalties  which  the  plaintiffs 
claimed  had  been  collected  by  defendant  under  a  contract  partly  in 
writing  and  partly  oral,  under  which  they  were  entitled  to  a  share, 
the  case  is  for  the  jury  where  the  testimony  is  involved  and  con- 
flicting, and  the  written  part  of  the  contract  is  ambiguous,  and 
modified  by  the  oral  part. 

Argued  May  10,  1915.  Appeal,  No.  180,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Lawrence 
Co.,  March  T.,  1912,  No.  22,  on  verdict  for  plaintiffs  in 
case  of  Mamie  S.  Patterson^  Edna  Batteiger  and  Daisy 
Batteiger  v.  Mary  J.  Shaffer.  Before  Rice,  P.  J.,  Or- 
LADY,  Head,  Pobteb,  Hbndebson,  Kephart  and  Trbx- 
LBR,  J  J.    Affirmed. 

Assumpsit  to  recover  share  of  royalties.  Before  Por- 
ter, P.  J. 

At  the  trial  it  appeared  that  John  Shaffer  of  Mahoning 
Township,  Lawrence  County,  died  on  or  about  March  12, 
1899,  seized  of  a  tract  of  land  containing  119  acres  in 
Mahoning  Township,  and  by  his  will  devised  all  his  prop- 
erty, including  his  farm,  to  his  wife,  Mary  J.  Shaffer, 
for  life,  with  remainder  to  his  children  and  the  plaintiffs 
who  were  children  of  a  deceased  daughter.  This  farm 
was  underlaid  with  limestone  and  in  his  lifetime  John 
Shaffer,  along  with  his  wife,  Mary  J.  Shaffer,  the  de- 
fendant, had  leased  this  limestone  to  the  Carbon  Lime- 
stone Company,  and  by  the  terms  of  the  lease  the  royal- 
ties were  payable  to  Mary  J.  Shaffer.  This  lease  was  in 
effect  at  the  time  of  John  Shaffer's  death,  and  by  agree- 
ment dated  February  3,  1908,  Mary  J.  Shaffer,  the  life- 
tenant,  and  the  remaindermen  joined  in  a  written  agree- 
ment by  which  they  leased  the  limestone  to  the  Carbon 
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Limestone  Company  and  agreed  to  sell  the  said  tract  of 
land,  reserving  the  limestone  to  the  Carbon  Limestone 
Company.  This  contract  recited  the  lease  made  by 
John  Shaffer  in  his  lifetime,  and  that  the  life  tenant  and 
remaindermen  were  desirous  of  re-leasing  the  limestone, 
and  then  provided  that  the  Carbon  Limestone  Company 
should  make  two  payments  amounting  to  thirty  thou- 
sand dollars  (|30,000.00)  as  advance  royalties  and 
should  pay  ten  thousand  dollars  (|10,000.00)  for  the 
land,  "which  amounts  are  to  be  paid  to  the  said  Mary 
J.  Shaffer  and  receipted  for  by  her  for  the  use  and  bene- 
fit of  the  several  heirs  of  John  Shaffer,  deceased.^'  The 
agreement  then  provided  for  royalties  to  be  paid  on  the 
limestone  as  it  was  mined.  These  royalties  to  be  paid 
under  a  provision  mutually  agreed  to  by  the  life  tenant 
and  the  remaindermen,  viz:  "It  is  further  understood 
and  agreed  that  all  moneys  paid  under  this  contract, 
other  than  the  said  forty  thousand  dollars  (|40,000.00) 
first  above  mentioned,  arising  and  growing  out  of  the 
terms  of  this  contract  and  during  the  life  of  the  said 
Mary  J.  Shaffer  shall  be  paid  to  the  said  Mary  J.  Shaffer 
or  her  authorized  agent,  and  her  receipt  for  the  same 
shall  fully  protect  the  second  party  against  any  claim 
arising  under  this  contract  in  favor  of  any  of  the  heirs 
or  descendants  of  the  said  John  Shaffer,  deceased ;  and 
at  the  decease  of  said  Mary  J.  Shaffer  it  is  agreed  by  the 
parties  of  the  first  part  that  they  shall,  in  writing,  choose 
a  representative  or  trustee  to  whom  said  moneys,  arising 
under  this  contract,  shall  be  paid,  and  who  shall  be  fully 
authorized  to  receipt  for  the  same." 

Under  this  provision  the  royalties  were  paid  to  Mary 
J.  Shaffer. 

The  plaintiffs  brought  this  assumpsit  against  Mary  J. 
Shaffer  to  recover  the  one-eighth  part  of  these  royalties 
received  by  her,  alleging  that  prior  to  the  making  of  the 
written  contract  there  was  a  joint  and  several  verbal 
agreement  entered  into  among  the  life  tenant  and  all  of 
the  remaindermen  by  which  the  royalties  were  to  be  di- 
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vided  into  eight  equal  parts^  one  part  to  be  retained  by 
the  life  tenant  and  one-eighth  to  be  paid  to  each  of  the 
remaindermen^  the  plaintiffs  to  receive  one-eighth  as 
representing  the  share  of  their  mother.  Mary  J.  Shaffer 
denied  this  agreement. 

The  case  was  submitted  to  the  jury. 

Verdict  and  judgment  for  plaintiffs  for  |1,458.33 
Defendant  appealed. 

Errors  assigned  were  (1-16)  various  rulings  on  evi- 
dence and  instructions. 

J,  Norman  Martin^  with  him  C.  G.  Martin^  8,  P.  Emery 
and  Norman  A.  Martin,  for  appellant. 

Clyde  V.  Alley,  with  him  Mont  L.  Ailey,  for  appellees. 


Opinion  by  Orlady,  J.,  October  11, 1915 : 

The  written  lease  involved  in  this  action  is  certainly 
ambiguous,  and  several  important  conditions  were  modi- 
fled  by  an  oral  agreement  of  the  parties,  which  provided 
for  the  disposition  of  the  royalties  not  arranged  for  in 
the  writing,  and  which,  it  was  alleged,  was  the  inducing 
cause,  "to  carry  out  said  lease  and  sale  of  said  land." 

The  case  was  presented  to  the  court  and  jury  with 
great  care,  each  side  submitting  points  for  charge  which 
were  fully  answered.  The  testimony  was  involved  and 
conflicting,  as  is  to  be  expected  in  controversies  affect- 
ing the  distribution  of  family  funds ;  each  of  the  parties 
was  a  witness  in  her  own  interest,  and  the  whole  ques- 
tion was  flnally  resolved  into  an  issue  of  fact  as  stated 
by  the  trial  judge,  "If  you  flnd  that  there  was  such  an 
agreement,  then  you  will  return  a  verdict  in  favor  of 
the  plaintiffs.  If  you  do  not  flnd  from  the  evidence  that 
there  was  such  an  agreement,  then  you  will  return  a 
verdict  in  favor  of  the  defendant." 

The  charge  of  the  court  properly  disposed  of  every 


Digitized  by 


Google 


318  PATTERSON  v.  SHAFFER,  Appellant. 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
question  of  law  presented  by  counsel,  and  adequately 
submitted  the  disputed  facts  to  the  jury.  We  find  no 
reversible  error  in  the  record,  and  affirm  the  judgment. 


Doverspike's  Estate. 

Will — Distribution — Reduction  of  legacy — Gift  to  children. 
Where  a  testator  gives  the  whole  residue  of  his  estate  to  his  six 
children  naming  them,  share  and  share  alike,  ''excepting  a  reduc- 
tion of  five  hundred  dollars  of  each"  naming  four  of  the  children, 
''equal  in  all  to  two  thousand  dollars,"  distribution  is  to  be  made 
by  adding  two  thousand  dollars  to  the  entire  amount  for  distribu- 
tion, and  after  this  entire  amount  is  divided  into  six  equal  parts 
by  deducting  five  hundred  dollars  from  the  shares  of  each  of  the 
four  children  whose  shares  are  subject  to  reduction. 

Argued  May  10, 1915.  Appeal,  No.  51,  April  T.,  1915, 
by  Ivan  Doverspike,  from  decree  of  O.  C.  Armstrong 
Co.,  June  T.,  1913,  No.  25,  sustaining  exceptions  to  au- 
ditor's report  in  Estate  of  I.  D.  Doverspike,  deceased. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    AflBrmed. 

Exceptions  to  report  of  John  S.  Porter,  Esq.,  auditor. 

Item  4  of  the  will  of  I.  D.  Doverspike,  deceased,  was  as 
follows : 

Item  fourth  after  all  my  lawful  Debts  are  paid  and  a 
Monument  erected  for  my  wife  and  I,  to  cost  from  8  to 
1,000.00  Eight  Hundred  to  one  thousand  Dollars,  the  bal- 
ance of  my  property  whatsoever  kind  Bank  stocks  other 
stocks  Timber  lands  farm  Houses  and  lots  whatever 
kind  mixed  personal  real  estate  and  all  Stocks  &  be- 
longing to  me,  I  give  to  my  Children  Each,  and  every  one 
share  and  share  alike.  Cora  D.  Doverspike,  Mrs.  Edna 
L.  McGregor,  Mrs.  Clare  R.  Rudolph,  Mrs.  Dayse  D. 
Reed,  Miss  Pearl  A.  Doverspike,  Ivan  D.  Doverspike. 
Excepting  a  reduction  of  500.00  five  Hundred  Dollars  of 
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Each.    Cora  L.   Doverspike,  Mrs.Edna  L.   McGregor, 
Mrs.  Clare  E.  Rudolph,  Mrs.  Dayse  D.  Reed,  equal  in  all 
to  12,000.00  Two  thousand  Dollars. 
The  auditor  distributed  the  balance  as  follows : 

Balance  for  distribution, • .  |3,273 .  03 

Distributed  as  follows : 

1.  To  Ivan  D.  Doverspike, |1,000.00 

2.  To  distributees  of  Pearl  A. 

Doverspike,    dec'd,  |1,- 
000.00,  as  follows : 

1.  To  Cora  L.  Doverspike,  |200.00 

2.  To  Edna  L.  McGregor,    200.00 

3.  To  Clare  R.  Rudolph,      200.00 

4.  To  Dayse  D.  Reed,  200.00 

5.  To  Ivan  D.  Doverspike,    200 .  00 11,000 .  00 12,000 .  00 


Balance  for  distribution, |1,273.03 

3.  To  residuary  legatees  of  I.  D. 
Doverspike,  as  follows : 

1.  To  Cora  L.  Doverspike, 1254.61 

2.  To  Edna  L.  McGregor, 254.61 

3.  To  Clare  R.  Rudolph, 254.61 

4.  To  Dayse  D.  Reed, 254.60 

5.  To  Ivan  D.  Doverspike, 254.60       |1,273.03 


On  exceptions  the  Orphans'  Court  by  King,  P.  J.,  dis- 
tributed the  balance  as  follows : 

Balance  for  distribution, |3,773.03 

To  Ivan  D.  Doverspike, |962.17 

To  Pearl  A.  Doverspike, 962.17 

To  Cora  L.  Doverspike, 462 .  17 

To  Edna  L.  McGregor, 462.17 

To  Clare  R.  Rudolph, 462.17 

To  Dayse  D.  Reed, 462.17 

13,773  03 
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Share  of  Pearl  A.  Doverspike  is  redistributed  to  the 
following,  as  her  agreed  heirs  at  law : 

To  Ivan  D.  Doverspike, |192.43 

To  Cora  L.  Doverspike, 192,43 

To  Edna  L.  McGregor, 192.43 

To  Clare  R.  Rudolph, 192,44 

To  Dayse  D.  Reed, 192.44 

1962.17 

Error  assigned  was  the  schedule  of  distribution  filed 
by  the  court. 

Clark  Simpson  Hulings,  with  him  H.  A.  Heilman,  for 
appellant,  cited :  Wood  v.  Schoen,  216  Pa.  425 ;  Keene's 
Est,  221  Pa.  201;  Dobbins  Est.,  221  Pa.  249;  Long  v. 
Hill,  29  Pa.  Superior  Ct.  606;  Norris'  Est.,  217  Pa.  548. 

B,  L.  Balstofiy  with  him  James  Rayhum,  for  appel- 
lant, cited:  McConomy's  Est.,  170  Pa.  140. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
A  careful  examination  of  this  record  convinces  us  that 
the  construction  placed  by  the  Orphans'  Court,  on  the 
fourth  clause  of  the  will  of  the  decedent  is  correct,  and 
that  the  method  of  distribution  it  adopted  is  the  proper 
one  under  the  authority  of  McConomy's  Est,  170  Pa. 
140;  Engle's  Est,  180  Pa.  215. 
The  decree  is  affirmed. 


Fatten,  Appellant,  t\  Hooks. 

Ejectment — Boundaries — Division  line — Adverse  possession — 
Estoppel — Evidence. 

In  an  action  of  ejectment  where  the  issue  is  to  determine  the 
location  of  a  division  line  described  in  deeds  in  partition  executed 
by  the  predecessors  in  title  of  plaintiff  and  defendant,  tbe  latter  is 
entitled  to  have  the  case  submitted  to  the  jury  on  the  question  of 
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adverse  possession,  where  there  is  evidence  that  shortly  after  the 
execution  of  the  deeds,  a  fence  had  been  constructed  having  refer- 
ence to  the  division  line,  a  part  being  along  it,  but  not  on  it,  and 
that  for  more  than  twenty-one  years  before  the  suit  was  brought 
the  fence  had  been  maintained,  except  during  a  short  interval 
after  it  had  been  torn  down  by  plaintiff,  but  almost  immediately 
rebuilt  by  defendant.  In  such  a  case  it  is  immaterial  that  plain- 
tiff may  have  occasionally  used  a  private  road,  a  part  of  which  was 
on  the  land  in  dispute;  and  in  such  a  case  the  deeds  in  the  line  of 
title  may  be  sent  out  with  the  jury. 

In  an. action  of  ejectment  where  the  issue  is  the  location  of  a 
division  line  described  in  deeds  of  partition  executed  by  predeces- 
sors in  title  of  plaintiff  and  defendant,  and  where  it  appears  that 
the  deeds  had  been  recorded,  and  that  plaintiff  had  in  no  way  mis- 
led the  defendant,  it  is  reversible  error  for  the  court  to  charge  in 
effect  that  the  defendant's  cultivation  of  the  plaintiff's  land  with- 
out objection  on  the  latter's  part  would  estop  him  from  asserting 
title  to  the  prox)erty,  if  such  cultivation  had  not  continued  for 
twenty-one  years. 

Argued  May  11,.  1915.  Appeal,  No.  71,  April  T.,  1915, 
by  plaintiffs,  from  judgment  of  C.  P.  Armstrong  Co., 
Sept.  T.,  1912,  No.  34,  on  verdict  for  defendant  in  case  of 
William  P.  Patton,  et  al.,  v.  John  Y.  Hooks.  Before 
Rice,  P.  J.,  Oelady,  Head,  Poeter,  Henderson,  Kep- 
HART  and  Trexler,  J  J.     Reversed. 

Ejectment  for  land  in  East  Franklin  Township.  Be* 
fore  Painter,  P.  J. 

The  court  charged  in  part  as  follows : 

Robert  Campbell,  as  shown  by  the  testimony,  died 
June  6, 1864,  and  he  appears  to  have  left  to  survive  him, 
a  widow,  Phoebe,  who  afterwards  married  a  man  by  the 
name  of  Russell,  and  I  believe  later  on  again  married  a 
man  by  the  name  of  Montgomery,  and  also  left  two  chil- 
dren, Sarah  J.  Campbell,  and  Esther  A.  Campbell, 
Esther  A.  appears  to  have  changed  her  name  to  that  of 
Diamond  by  marriage,  and  later  on  to  Claypool. 

The  plaintiffs  further  show  that  these  heirs  of  Robert 
Campbell,  by  a  deed  dated  in  1884,  conveyed  to  Henry 
Myers  28  acres  of  this  land.  Some  time  prior  to  1881, 
Vol.  lxi— 21 
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and  after  the  death  of  Bobert  Campbell,  the  heirs  of 
Robert  Campbell,  his  widow  and  two  children,  divided 
this  tract  of  land  of  109  acres  and  67  perches  into  three, 
or  possibly,  four  sections,  but  the  fourth  section  at  least 
does  not  enter  into  this  title,  being  the  northeastern 
comer  of  it  It  seems  to  have  been  divided  by  one  line 
running  east  and  west,  near  the  center,  and  cutting  off 
57  acres  to  the  south.  The  upper  half  of  it  was  divided 
again  by  a  line  running  in  a  slightly  northeastern  direc- 
tion. The  eastern  end  of  this  upper  half  being  the  Pat- 
ton  land,  and  the  western  half,  a  portion  of  the  Rebold 
land.  This  Patton  portion  contained  28  acres.  We 
have  a  deed  from  the  heirs  of  Robert  Campbell  to  Henry 
Myers  for  this  half  of  the  upper  end,  dated  September 
29,  1884.  Henry  Myers  transferred  the  same  property, 
by  deed  dated  July  16, 1885,  to  Thomas  Patton.  It  ap- 
pears from  the  testimony  in  the  case,  that  Thomas  Pat- 
ton, after  he  acquired  this  title,  died ;  I  don't  recall  the 
date  of  his  death,  but  you  will  remember  it  Upon  his 
dying  intestate,  the  title  to  this  property  descended  to 
his  eight  children.  These  children  are  all  of  age,  and 
there  are  no  deceased  children,  so  that  the  eight  children 
of  Thomas  Patton  now  own  his  interest,  and  are  the 
plaintiffs  in  this  case.  It  appears  from  the  evidence  in 
the  case  that  the  widow  of  Th(»nas  Patton  is  dead,  so 
that  the  entire  title  has  passed  to  these  plaintiffs. 

That  would  vest  the  title  to  that  28  acres  of  land  in 
these  present  plaintiffs,  by  means  of  these  several  con- 
veyances, and  by  operation  of  the  intestate  laws  of  this 
Commonwealth,  and  they  would  be  entitled  to  a  verdict 
for  the  land  as  described  in  this  suit,  if  there  was  noth- 
ing else  in  the  case. 

It  seems  that  this  land  was  divided,  and  if  you  will 
recollect  the  testimony,  and  the  descriptions  in  the 
deeds,  it  appears  that  the  upper  half  was  divided  from 
the  lower  half  by  a  line  running  on  a  bearing  of  north 
87  degrees  west,  and  it  was  parallel  to  the  south  line  of 
this  whole  tract  of  109  acres.    Now,  the  diflSculty  in  the 
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matter  appears  to  arise  in  this  way.  You  will  also  re- 
member^ if  you  can  recollect  the  data  in  that  deed,  that 
the  north  line  of  the  property  transferred,  first,  to  Mrs. 
Russell  by  the  heirs  of  Robert  Campbell,  and  then  later 
to  her  son,  and  later  to  Hooks ;  that  is,  the  north  line, 
and  it  is  the  line  that  is  common  to  both  tracts,  being  the 
north  line  of  Hooks'  property,  and  the  soiith  line  of  the 
Patton  heirs  property,  and  has  the  same  bearing  as  ap- 
pears in  the  deed  from  the  Campbell  heirs  to  Henry 
Myers,  the  predecessor  in  title  of  Thomas  Patton.  I 
think  you  can  safely  start  out  in  saying  that  at  one  time 
that  was  a  straight  line  running  from  the  western  bound- 
ary of  the  Campbell  farm  to  the  eastern  boundary. 
[That  you  may  understand,  take  the  top  of  this  desk, 
here  is  the  dividing  line  along  here,  this  portion  below 
being  the  southern  portion,  is  the  property  owned  by 
Hooks,  and  the  property  that  would  be  above  this,  that 
would  represent  the  Patton  property,  and  Rebold  comes 
in  here,  and  is  divided  oflf  by  a  line  running  a  little  in 
that  direction  (indicating  with  his  hand,)  the  length  of 
the  line  from  the  river  end  here  to  the  western  end  here 
to  that  stone  corner,  being  the  western  end  of  the  Patton 
property,  is  104  rods ;  I  believe  the  right  length  is  156 
rods,  so  that  it  is  exactly  two-thirds ;  so  that  for  your 
purposes,  we  can  start  with  this  point  as  two-thirds  of 
the  distance  from  here  to  there  (indicating) .  Now  when 
the  deed  was  made,  which  is  the  first  deed  for  the  part 
taken  from  this  Campbell  tract,  to  Mrs.  Russell,  the  line 
began  and  ran  on  a  straight  line  from  the  river  to  this 
western  boundary.  Later  on  this  property  was  cut  oflf 
by  a  deed  from  the  Campbell  heirs  to  Myers,  and  the 
bearing  of  this  line  on  the  Patton  property,  as  I  have 
stated,  was  north  87  degrees  west,  and  it  carries  the  same 
bearing  as  appears  in  the  northern  line  of  the  Hooks 
property,  so  that  this  line  was  a  straight  line  at  one  time, 
and  was  common  to  both  properties.]     (10) 

The  plaintiflfs  offered  to  show  that  there  was  a  stone 
comer  at  this  point,  being  the  southwestern  corner  of 
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that  property.  That  you  can  take  as  proven,  because  it 
is  testified  to  by  both  sides  of  the  case,  as  is  also  the  fixed 
monument  at  the  extreme  western  end  of  that  line  at  a 
little  distance,  some  80  or  88  feet  east  from  this  corner 
post,  is  another  stone.  Just  for  what  purpose  that  stone 
was  placed  there  we  are  unable  to  say,  but  there  is  some 
testimony  that  it  was  put  in  in  regard  to  some  right-of- 
way  of  Eebold,  but  you  gentlemen,  will  recollect  how 
that  was. 

[The  difficulty  in  this  case  arises  from  this  fact.  The 
surveyors  who  testified  on  behalf  of  the  plaintiffs,  started 
their  survey  on  that  rock,  and  they  made  a  calculation 
from  the  bearing  in  the  deed,  which  threw  the  line  down 
somewhat  farther,  froni  28  to  32  feet.  You  can  look  at 
it  this  way,  beginning  at  a  stone  up  here,  at  a  sharp 
point,  and  running  down  this  way  to  a  stone,  and  then 
running  down  28  or  32  feet  this  way,  making  a  wedged 
shape  piece  of  property  like  this  (illustrating).  This  is 
the  piece  of  property  that  is  in  dispute  in  this  case.] 

(11) 

The  first  surveyor,  Mr.  Mast,  did  not  run  this  line 
through  to  the  western  corner,  and  when  Mr.  Lawson 
was  on  the  witness  stand  he  testified  that  he  afterwards 
did  run  this  line  through,  and  upon  projecting  the  line 
through  here  found  that  this  point  along  the  bearing 
that  he  was  using  was  18  feet  north  of  that  stone  corner, 
and  the  theory  of  the  plaintiffs  is,  that  that  stone  corner 
is  wrong,  and  that  the  point  should  be  18  feet  north.  So 
his  line  projected  through  the  point,  and  this  comes  to  a 
stone  which  we  have  heard  a  good  deal  of  talk  about,  as 
the  U.  S.  stone  on  the  river  bank.  You  can  readily  un- 
derstand that  the  more  deflection  there  would  be  from  the 
line  this  way  the  greater  amount  of  property  there  would 

be  taken  oflf  the  Hooks  farm  here,  it  would  also 

the  line  on  the  Eebold.  If,  as  the  testimony  of  the  de- 
fendant goes  to  show,  a  line  were  projected  from  that 
stone  at  the  extreme  western  end,  through  this  point, 
then  necessarily  this  line  would  be  a  straight  line,  and 
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must  go  to  the  river,  or  must  reach  a  point  further  up 
the  river  than  that  found  by  Mr.  Mast  and  Mr.  Lawson. 
That  is  the  theory  of  the  surveyor  of  the  defendant 

There  is  no  dispute  at  the  present  time,  that  this  line 
between  Rebold  and  Patton  is  the  correct  line,  but  we 
are  not  concerned  with  that  [If  the  theory  of  the 
plaintiflfs  is  correct,  and  their  running  of  this  line  from 
the  point  here,  back  of  the  western  corner  of  the  Patton 
property,  to  a  point  reached  at  from  28  to  32  feet  away 
from  this  point,  then  there  must  necessarily  be,  accord- 
ing to  the  testimony  of  Mr.  Lawson,  there  must  be  a  bend 
in  the  line  instead  of  the  line  being  a  straight  line,  but 
that  theory  of  the  case,  gentlemen,  is  a  question  for  you. 
It  is  one  of  the  questions,  not  the  only  question,  but  one 
of  the  questions  for  you  to  decide,  just  where  that  line 
is.]  (12)  [If,  as  I  have  stated  to  you,  you  find  that 
the  running  of  this  line  to  that  point  on  the  bearing,  as 
testified  to  by  Mr.  Lawson  and  Mr.  Mast,  reaches  a  point 
here  at  the  rock  on  the  Allegheny  river,  that  one  with  the 
letters  U.  S.  on  it,  then  the  Pattons,  or  the  plaintiffs  in 
this  case,  would  be  entitled  to  your  verdict  provided  that 
the  second  theory  of  the  defendant;  that  is,  that  of  ad- 
verse possession  for  a  sufficient  length  of  time  to  entitle 
him  to  possession  as  against  the  plaintiffs,  is  disregarded 
by  you.  If,  on  the  other  hand,  you  find  that  the  theory 
of  the  defendant,  that  the  line  originally  being  a  straight 
line,  and  beginning  at  that  extreme  western  end,  at  a 
rock,  at  a  monument  on  that  line  and  passing  through 
this  stone  here,  and  reaching  a  point  28  to  32  feet  above, 
then  it  would  be  for  the  defendant;  that  is,  the  defend- 
ant would  be  entitled  to  your  verdict,  if  he  has  not  es- 
topped himself  in  any  way  from  his  claim  to  this  land.] 
(13) 

[There  has  been  some  talk  of  a  draft  made  by  Mr. 
Gray.  That  draft,  unfortunately,  is  not  before  you,  and 
the  present  surveys  have  been  made  from  the  bearings 
of  the  different  deeds.  We  cannot  say,  and  it  is  impos- 
sible to  say,  that  the  deeds  were  drawn  from  the  bearings 
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actually  made  on  the  ground  by  Mr.  Gray.  But  you  are 
safe  in  starting  out  with  the  theory,  that  at  a  date,  at 
least  as  early  as  1881,  and  later  in  1885,  when  the  deeds 
were  made  to  Russell  and  to  Patton,  this  line  was  on  a 
bearing  of  north  87  degrees  west,  or  south  87  degrees 
west,  which  would  be  reversing  the  bearing,  and  that  is 
as  far  as  the  testimony  goes.  The  line  has  not  been 
changed  by  consent  of  any  of  the  property  owners.  ]  ( 14 ) 
The  bearings,  however,  diflfer,  which  has  been  accounted 
for  by  the  diflferent  surveyors  on  the  stand,  as  being 
caused  by  the  variation  in  the  needle.  We  all  are  fa- 
miliar with  that  theory,  and  that  brings  us  to  the  im- 
portant feature  in  this  case,  and  it  is  covered  by  one  of 
the  points  on  the  part  of  the  defendant  in  this  case,  and 
that  is  this :  that  where  the  marks  on  the  ground  on  a 
piece  of  property  do  not  agree  with  the  bearings  given  in 
the  deed,  rather,  the  distance,  and  the  variation  of  the 
needle,  then  the  bearings  as  described  in  the  deed  must 
give  way  to  the  marks  on  the  ground.  That  principle  is 
very  old,  and  it  is  a  very  proper  one,  and  it  has  be^i  sup- 
ported by  the  higher  courts  many  times.  The  courts 
have  recognized  the  fact  that  mistakes  may  happen  in 
the  deed  through  scrivener's  fault,  or  there  may  be  some 
local  attraction  that  affects  the  needle,  and  for  other 
reasons  that  have  been  from  time  to  time  advanced  by 
our  courts.  It  has  beccnne  a  theory  that  the  fixed  monu- 
ments on  the  ground  are  supposed  to  be,  and  indeed  are, 
considered  by  our  courts,  to  be  the  best  means  for  locat- 
ing the  true  and  correct  line  in  the  survey  of  lands. 

[Unfortunately,  we  do  not  have  anything  in  this  case 
except  a  mark  at  the  end,  and  the  two  stones  here.  There 
is  some  testimony  that  at  one  time  there  was  a  peg  put 
in  through  down  near  some  laurel  bushes  at  the  river, 
but  you,  gentlemen,  will  recollect  what  that  testimony 
was.  There  is  considerable  testimony  in  regard  to  a 
stone  marked  U.  S.,  and  also  in  regard  to  another  large 
stone  or  rock,  as  it  was  called,  which  lay  in  its  natural 
bed,  exposed  for  Bome  twelve  feet    This  U.  S.  stone  is 
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described  to  you  by  nearly  all  the  witnesses  as  being 
about  3x4  feet  exposed,  and  having  the  letters  U.  S.  en- 
graved on  it,  and  a  mark  in  between  the  letters. 

You  are  men  of  experience  in  these  matters,  and  you 
will  have  to  decide  whether  that  would  be,  under  the 
testimony  of  the  witnesses,  whether  that  would  be  a  stone 
which  would  be  known  as  a  corner  stone.  If  that  is 
the  case,  then  you  will  have  to  reconcile  some  of  the  wit- 
nesses. The  expert  witnesses  at  least,  are  united  in  the 
fact  that  you  cannot  connect  this  U.  S.  stone  with  the 
middle  and  the  stone  comer,  because  they  are  not  in  a 
straight  line.  If  you  connect  these  two,  you  go  on  the 
Patton  heirs  sufficient  to  give  to  the  Hooks  farm  all  the 
property  in  dispute.  If  you  disregard  that  stone,  and 
start  from  here,  and  run  from  the  middle  stone  to  the 
U.  S.  stone,  and  project  this  line  back,  you  not  only  make 
a  crook  in  the  line,  but  you  take  away  from  Bebold  a 
portion  of  that  property  and  you  give  to  the  Pattons  all 
of  the  land  north  of  that  line,  or  some  28  or  30  feet  down 
at  the  river.  So  you  will  have  to  reconcile  the  testi- 
mony as  best  you  can,  and  say  where  the  true  line  is.] 
(15) 

There  is  another  feature  in  this  case,  the  defendant 
has  set  up  title,  that  this  line  which  runs  on  a  bearing 
of  north  87  degrees  west,  running  from  the  river  through 
these  two  stones,  is  the  northern  and  true  boundary  of 
the  Hooks  property.  If  it  is,  as  located  by  the  survey 
of  Mr.  Aye,  then  it  gives  this  land  in  question — if  you 
find  that  this  is  the  proper  line — to  the  Hooks  property, 
and  then  your  verdict  should  be  for  the  defendant 
There  is  no  evidence  to  that  we  recollect  of,  that  there 
was  any  assertion  of  title  to  that  property  by  the  Pat- 
tons  for  any  sufficient  length  of  time  to  entitle  them  to 
the  same.  [In  addition  to  that  fact,  in  case  you  find 
that  this  line,  as  already  testified  to  by  Mr.  Mast  and  by 
Mr.  Lawson,  is  the  correct  line,  and  that  the  property  as 
surveyed  is  within  that  line:  that  is,  is  north  of  that 
line,  and  between  that  line  and  the  other  property  of  the 
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Patton  heirSy  to  which  there  is  no  dispute,  then  they 
could  not  recover,  unless  you  find  that  the  second  defense 
of  the  defendant  does  not  avail  him  in  this  case ;  and 
that  second  defense  is  this :  The  defendant  comes  in  and 
says  that  he  is  entitled  to  this  property,  in  addition  to 
his  record  title  as  shown  for  the  reason  that  for  a  period 
of  twenty-one  years  he  has  exercised  exclusive,  continu- 
ous, hostile  and  adverse  possession  over  it.]     (16) 

Now,  that  is  one  of  the  questions  that  you  are  to  de- 
cide before  this  defendant  can  sustain  his  claim  on  this 
branch  of  the  case ;  that  is,  J.  Y.  Hooks,  to  establish  this 
branch  of  his  case,  must  prove  to  you,  by  a  preponder- 
ance of  the  testimony,  that  he  and  his  predecessors  in 
title,  have  had  the  actual,  continued,  uninterrupted,  no- 
torious, open,  adverse  and  hostile  possession  of  this  prop- 
erty for  upwards  of  twenty-one  years,  as  provided  by 
this  act  of  assembly.  That  is,  in  case  you  find  that  he 
has  not,  on  the  theory  of  his  survey  as  to  this  line, 
made  out  his  case,  and  that  the  line  as  surveyed  for  the 
plaintiffs  by  Mr.  Lawson  and  Mr.  Mast,  embraces  this 
land.  Even  if  you  find  the  line  to  be  as  claimed  by  the 
plaintiffs,  they  could  then  not  recover  possession,  nor  be 
entitled  to  your  verdict,  unless  you  find  against  this  sec- 
ond theory  of  the  defendant.  If  you  refuse  to  adopt  this 
theory  as  to  the  boundary  line,  which  would  give  him  the 
land  in  dispute,  he  still  claims  under  the  statute  of  limi- 
tations.]    (17) 

[In  addition  to  what  we  have  said  in  relation  to  the 
statute  of  limitations,  it  is  a  well-known  principle  of  law, 
and  it  is  founded  on  good  common  sense,  that  if  a  man 
stands  by  and  sees  a  stranger  make  valuable  improve- 
ments on  property  that  he  claims  title  to,  or  that  he 
owns,  and  does  not  interfere  with  him,  or  notify  him  to 
that  effect,  that  he  is  then  estopped  from  afterwards  set- 
ting up  claim  of  title  to  that  particular  piece  of  prop- 
erty. For  instance,  if  I  own  a  lot,  and  my  neighbor  pro- 
ceeds to  put  valuable  improvements  upon  a  portion  of 
that  lot,  and  I  permit  him  to  go  ahead  and  make  such 
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valuable  improvements  without  stopping  him,  I  would 
be  estopped  under  the  law  from  asserting  against  him 
any  title  whatsoever.  So  in  this  case  if  you  find  from 
the  testimony  fhat  the  plaintiffs  stood  by  and  saw  the  ^ 
defendant,  Mr.  Hooks,  make  such  improvements  of  value, 
or  make  any  improvements  of  value,  in  the  way  of  build- 
ings, or  in  the  way  of  fruit  trees,  or  in  the  cultivation  of 
the  land,  without  objection  on  their  part,  then  they  would 
be  estopped  from  now  asserting  title  to  the  property,  by 
reason  of  their  laches  in  that  respect,  and  that  need  not 
be  for  a  period  of  twenty-one  years.  ]     ( 19 ) 

Verdict  and  judgment  for  defendant.  Plaintiffs  ap- 
pealed. 

Errors  ussigned,  among  others,  were  (1(K19)  portions 
of  charge  as  above  quoting  them. 

C.  E.  Harrington,  with  him  H.  A.  Heilman  and  J.  H. 
Lawson,  for  appellants. — ^Appellee  did  not  show  twenty- 
one  years  adverse  possession  in  his  predecessor.  In  this 
essential  his  claim  of  title  by  statute  was  wanting. 
What  constitutes  adverse  possession  was  for  the  court : 
Schwab  V.  Bickel,  11  Pa.  Superior  Ct.  312;  Hillside 
Coal  &  Iron  Co.  v.  Zeigler,  218  Pa.  319. 

The  court  erred  on  the  question  of  estoppel :  Knouff 
V.  Thompson,  16  Pa.  357;  Wickham  v.  Twaddell,  25  Pa. 
Superior  Ct.  188;  Hill  v.  Epley,  31  Pa.  331;  Logan  v. 
Gardner,  136  Pa.  588 ;  Garvey  v.  Harbison- Walker  Ee- 
fractories  Co.,  213  Pa.  177. 

R.  A.  McCullough,  with  him  R.  L.  Ralston,  for  ap- 
pellee. 

Opinion  by  Henderson,  J.,  October  11, 1915 : 

The  plaintiffs'  action  is  for  the  recovery  of  a  wedge  of 

land  about  1,700  feet  in  length  with  a  base  line  of  about 

thirty-five  feet.    The  controversy  arises  over  the  location 

of  the  division  line  between  the  farms  of  the  plaintiffs 


Digitized  by 


Google 


330  PATTON,  Appellant,  v.  HOOKS. 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
and  defendant.  Evidence  was  offered  to  show  that  the 
defendent's  occupancy  overlapped  the  land  of  the  plain- 
tiffs to  the  extent  described  in  the  writ  and  that  the  true 
division  line  extended  from  a  stone  at  the  southwest 
comer  of  the  farm  of  the  plaintiffs  to  a  point  on  the 
Allegheny  river  near  a  large  stone  having  the  letters 
"U.  S."  carved  thereon.  The  land  of  the  plaintiffs 
and  the  defendant  formerly  bel(mged  to  Robert  Camp- 
bell who  died  in  1864.  In  1881  his  two  daughters  and 
his  widow  who  inherited  from  him  divided  the  land 
among  themselves.  The  south  half  of  the  farm  was 
conveyed  by  the  daughters  to  the  widow  on  June  6, 1881, 
and  by  her  to  Ira  Montgomery,  December  23,  1890. 
The  defendant  acquired  title  from  Montgomery  by  deed 
dated  April  1,  1895.  That  portion  of  the  northern  half 
of  the  farm  involved  in  this  action  was  conveyed  by  the 
daughters  Of  Robert  Campbell  to  Henry  Myers,  Septem- 
ber 29, 1884,  and  by  Myers  to  Thomas  Patton,  the  father 
of  the  plaintiffs,  July  16, 1885.  It  is  the  location  of  the 
division  line  established  when  the  heirs  of  Robert  Camp- 
bell made  partition  among  themselves  about  which  the 
parties  are  contending.  This  line  was  surveyed  by  S.  B. 
Gray.  There  is  no  question  of  interfering  surveys  nor 
allegation  of  defective  title.  The  appellee  defended  on 
three  grounds:  first,  that  he  occupied  to  the  line  adopted 
in  the  division  by  the  Campbell  heirs;  second,  that  he 
acquired  title  to  the  land  within  the  enclosure  of  his 
fences  by  adverse  possession ;  third,  that  his  cultivation 
and  improvement  of  the  land  in  question  for  a  long  time 
with  the  knowledge  of  the  plaintiffs  worked  an  equi- 
table estoppel.  The  principal  contention  at  the  trial 
arose  over  the  location  of  the  Campbell  division  line, 
and  the  testimony  offered  raised  an  issue  of  fact  as  did 
also  the  testimony  bearing  on  the  question  of  adverse 
possession.  After  having  read  the  evidence  with  care  in 
the  light  of  the  argument  of  the  appellants  we  are  un- 
able to  agree  with  their  conclusion  that  there  was  not 
any  competent  evidence  presented  by  the  defendant  to 
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support  the  claim  of  title  by  adverse  possession.  Very 
soon  after  the  division  made  by  the  daughters  and 
widow  of  Campbell  a  fence  was  built  between  the  land 
now  owned  by  the  plaintiffs  and  that  owned  by  the  de- 
fendant. It  was  built  with  reference  to  the  division 
line.  The  adjoining  owners  agreed  to  a  separate  con- 
struction of  the  fence^  and  a  part  of  it  at  least  was  built 
along  the  line  but  not  on  it:  The  testimony  tends  to 
show  that  this  fence  remained  for  more  than  twenty-one 
years  before  the  action  of  ejectment  was  brought  except 
that  at  one  time  it  was  partly  torn  down  by  the  plain- 
tiffs and  immediately  rebuilt  by  the  defendant  There 
is  no  evidence  in  the  case,  however,  which  would  justify 
the  conclusion  that  the  occupancy  of  the  defendant  was 
so  disturbed  by  the  plaintiffs'  attempt  to  remove  the 
fence  as  to  interrupt  the  defendant's  possession,  nor  did 
the  occasional  use  of  the  private  road,  a  small  portion  of 
which  it  appears  was  on  the  land  in  dispute,  give  the 
plaintiffs  such  occupancy  as  to  prevent  the  running  of  the 
statute ;  certainly  not  as  to  any  part  except  that  covered 
by  the  way.  It  is  contended,  however,  that  the  defense 
of  adverse  possession  fails  because  the  defendant  had 
only  been  in  possession  for  about  seventeen  years;  that 
it  was  necessary  for  him  to  connect  his  possession  with 
that  of  his  predecessor  in  title,  Montgomery,  and  that 
the  latter  at  the  trial  testified  that  during  the  time  he 
occupied  the  land  he  did  not  claim  any  north  or  on  the 
Patton  side  of  the  Gray  survey.  This  is  not  an  admis- 
sion  of  Montgomery's,  however,  against  the  claim  of  the 
defendant  who  is  insisting  that  the  line  to  which  he 
holds  is  the  Gray  line.  Much  of  the  evidence  was  in- 
troduced to  show  where  that  line  was  marked  and  each 
side  stands  for  the  same  line  but  finds  it  in  a  different 
place.  Under  such  circumstances  the  declaration  of 
Montgomery  that  he  did  not  claim  north  of  the  Gray 
line  does  not  affect  the  validity  of  the  defendant's  claim 
tjiat  he  occupied  to  the  line  established  on  the  division 
of  the  Campbell  estate.    The  witness  testified  that  short- 
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ly  after  the  survey  he  set  stones  where  stakes  had  been 
placed  by  the  surveyor  and  that  these  stones  were  on 
the  line.  The  relation  of  these  stones  to  the  whole  line 
had  an  important  bearing  in  the  ease  and  the  testimony 
of  Montgomery  clearly  shows  that  he  claimed  to  the  line 
established  by  Gray.  If  that  was  the  line  found  by  the 
defendant's  surveyor,  Wm.  Aye,  the  defendant's  oc- 
cupancy was  the  same  as  that  of  Montgomery  and  to  the 
same  line.  Under  such  a  state  of  facts  the  occupancy 
would  be  continuous. 

By  the  defendant's  second  point  which  was  affirmed 
as  set  forth  in  the  ninth  assignment  and  that  part  of 
the  charge  embraced  in  the  nineteenth  assignment  the 
attention  of  the  jury  was  directed  to  the  subject  of 
estoppel,  and  instruction  was  given  that  if  the  plaintiffs 
stood  by  and  saw  the  defendant  "make  any  improve- 
ments of  value  in  the  way  of  buildings  or  in  the  way  of 
fruit  trees  or  in  the  cultivation  of  the  land  without 
objection  on  their  part  then  they  would  be  estopped 
from  now  asserting  title  to  the  property  by  reason  of 
their  laches  in  that  respect  and  that  need  not  be  for  a 
period  of  twenty-one  years."  Under  relevant  circum- 
stances there  is  no  question  as  to  the  operation  of 
equitable  estoppel.  The  difficulty  in  this  case  is  that 
the  conditions  did  not  exist  which  are  necessary  in 
order  that  it  may  apply.  It  is  not  alleged  that  the 
plaintiffs  said  or  did  anything  to  mislead  the  defendant 
to  his  prejudice.  There  was  no  encoura^ment  by  posi- 
tive acts  leading  him  to  a  course  of  conduct  which  he 
would  not  otherwise  have  adopted.  At  the  most  there 
was  an  omission  to  give  notice  of  the  plaintiff's  claim. 
But  there  is  a  clear  distinction  between  silence  and 
affirmative  encouragement.  The  latter  may  amount  to 
a  positive  fraud;  the  former  has  no  legal  effect  ex- 
cept where  it  is  one's  duty  to  speak,  but  this  duty  does 
not  arise  where  the  truth  is  known  to  the  other  party 
or  where  each  party  has  equal  means  of  knowledge; 
When  an  owner  places  his  deed  on  record  he  gives  the 
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information  therein  contained  which  every  person  is 
bound  to  take  notice  of:  Knouflf  v.  Thompson,  16  Pa. 
357;  Hill  v.  Epley,  31  Pa.  331;  Wickham  v.  Twaddell, 
25  Pa.  Superior  Ct  188.  The  titles  of  the  plaintiflfs 
and  the  defendant  were  on  record.  Each  of  the  parties 
had  access  to  the  grants  from  the  Campbell  heirs  who 
created  the  division  line ;  each  had  an  opportunity  from 
examination  of  the  premises  to  ascertain  where  the  line 
was.  There  was  no  misleading,  therefore,  nor  suppres- 
sion of  the  truth.  The  effect  of  the  instruction  com- 
plained of  was  to  permit  the  jury  to  find  that  the  cultiva- 
tion of  the  plaintiflfs'  land  without  objection  on  their  part 
would  estop  them  from  asserting  title  to  the  property, 
but  under  the  facts  as  disclosed  by  the  testimony  there 
is  no  place  for  the  application  of  the  doctrine  of  estoppel. 
If  the  defendant  cannot  maintain  his  position  by  show- 
ing that  the  Gray  line  is  that  to  which  he  holds  or  that 
his  title  is  good  by  adverse  possession  his  case  cannot  be 
made  to  stand  on  the  doctrine  of  estoppel.  It  may  be 
as  stated  by  the  appellee  that  the  matter  of  estoppel 
was  not  an  essential  element  in  the  determination  of 
the  case  and  in  no  way  affected  the  real  issue  and  that 
the  defense  on  the  other  grounds  was  well  established, 
but  as  the  record  comes  before  us  the  verdict  of  the 
jury  may  have  been  based  on  the  failure  of  the  plaintiflfs 
to  notify  the  defendant  of  their  claim  of  title  and  the 
estoppel  arising  therefrom  under  the  instruction  of  the 
court  The  ninth  and  nineteenth  assignments  are  there- 
fore sustained.  In  the  twentieth  assignment  complaint 
is  made  of  the  refusal  of  the  court  to  allow  the  deed  of 
Henry  Myers  and  the  deed  of  the  Campbell  heirs  to  him 
to  be  sent  to  the  jury.  We  are  unable  to  see  that  it  was 
a  matter  of  importance  to  the  plaintiflfs  to  have  the  jury 
inspect  these  documents,  but  no  reason  is  shown  why 
this  request  should  not  have  been  granted.  They  were 
conveyances  in  the  line  of  title  and  it  is  customary  to 
submit  such  papers  to  the  jury :  Riddlesburg  Iron  &  Coal 
Co.  V.  Bodgers,  65  Pa.  416.    We  would  not  reverse  on 
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this  ground  alone  in  view  of  the  fact  that  the  plaintiffs 
do  not  appear  to  have  been  prejudiced  by  the  action  of 
the  court,  but  at  another  trial  a  similar  request  should 
be  allowed. 

There  are  thirty-eight  assignments  of  error,  some  of 
them  relating  to  incidents  of  the  trial  which  will  not  oc- 
cur again  and  need  not  therefore  be  considered.  We 
have  examined  all  of  the  assignments  and  are  not  con- 
vinced that  any  substantial  error  was  committed  by  the 
court  except  in  the  respects  referred  to  in  this  opinion. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


Kickol,  Appellant,  v.  Seaton« 

Equity — Jurisdiction — Injunction — Remedy  at  law — Timber. 

A  court  of  equity  will  not  award  an  injunction  restraining  a  de- 
fendant from  cutting  and  removing  timber  where  it  appears  that 
the  timber  in  controversy  had  been  sold  by  the  plaintiff  to  the  de- 
fendant under  an  entire  contract,  that  the  full  consideration  had 
all  been  paid  at  the  time  the  contract  was  made,  that,  while  an  im- 
mediate removal  of  all  the  timber  was  talked  about,  it  was  not 
made  an  important  or  controlling  part  of  the  bargain  that  all 
should  be  removed  within  any  specified  time,  and  that  the  defend- 
ant after  having  removed  a  portion  of  the  timber  delayed  for  sev- 
eral months  before  attempting  to  remove  the  remainder. 

The  expression  '^immediate  delivery"  in  such  a  contract  is  to  be 
construed  in  the  light  of  the  circumstances,  having  due  regard  to 
the  subject  matter,  its  location  the  season  and  the  difficulty  of  re^ 
moval,  and  the  like. 

The  granting  of  an  injunction  is  always  the  exercise  of  power 
to  be  cautiously  used,  and  it  should  clearly  appear  that  irreparable 
injury  is  likely  to  follow,  and  that  there  is  no  adequate  remedy  at 
law. 

Argued  May  12,  1915.  Appeal,  No.  113,  April  T., 
1915,  by  plaintiff,  from  decree  of  C.  P.  Beaver  Co.,  Sept. 
T.,  1914,  No.  4,  dissolving  preliminary  injunction  in  case 
of  Frank  Rickol  v.  A.  Seaton.    Before  BiCB,  P.  J.,  Ob* 
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LADY,  Head,  Poetbe,  Henderson,  Kephabt  and  Tebx- 
LBB,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  the  defend- 
ants from  cutting  and  removing  standing  timber. 

Holt,  P.  J.,  stated  the  facts  to  be  as  follows: 

"In  the  autumn  of  1912,  the  plaintiflf  sold  to  A.  Seaton 
two  certain  pieces  of  timber  on  a  tract  of  land  for  the 
sum  of  eight  hundred  and  fifty  dollars,  the  contract  be- 
ing in  parol,  and  the  purchase-money  being  all  paid  at 
the  time  the  contract  was  made.  In  and  by  the  contract 
there  was  an  immediate  removal  of  the  timber  contem- 
plated ;  and  the  defendant,  A.  Seaton,  in  pursuance  of 
the  contract,  entered  into  possession  of  the  timber  and 
completed  the  removal  of  one  part  of  it  late  in  the  fall  of 
1913.  Shortly  prior  to  July  7,  1914,  the  defendant,  A. 
Seaton,  and  the  other  defendants  named  in  the  bill,  who 
were  his  employees,  entered  upon  the  land  for  the  pur- 
pose of  removing  the  remining  part  of  the  timber;  when 
the  plaintiflf  undertook  to  resist  their  entry,  and  had 
them  arrested  on  a  writ  of  capias.  The  defendants,  how- 
ever, succeeded  in  entering  into  possession  with  their 
mill  prior  to  the  time  the  injunction  was  issued. 

"It  seems  to  us  that  there  are  two  reasons  why  an  in- 
junction does  not  lie  in  this  case:  (a)  In  and  by  the 
terms  of  the  verbal  contract,  which  contemplated  im- 
mediate removal  of  the  timber,  the  sale  was  that  of  a 
chattel  and  not  of  an  interest  in  the  land ;  and  (b)  there 
is  neither  allegation  in  the  bill  nor  anything  in  the  evi- 
dence tending  to  prove  that  the  defendant,  A.  Seaton,  is 
not  of  sufficient  financial  ability  to  respond  in  damages 
for  any  injury  which  the  plaintiflf  might  sustain  by  the 
removal  of  the  timber. 

"The  plaintiflf  contended  that  the  defendant,  A.  Sea- 
ton, in  and  by  the  terms  of  the  verbal  contract  was  to 
have  the  timber  removed  not  later  than  the  year  1913 ; 
while  the  defendant  testified  that  there  was  no  spe- 
cific time  mentioned  for  its  removal.    However,  a  care 
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ful  consideration  of  the  testimony  will  show  that  the 
contract  was  one  for  a  full  and  valuable  consideration, 
which  was  all  paid  at  the  time  the  contract  was  made, 
and  for  the  immediate  removal  of  the  timber.  An  ex- 
amination of  the  testimony  will  show  that  there  was  no 
covenant  that  the  timber  should  be  removed  within  a 
specified  time ;  but  the  only  logical  view  to  be  taken  of 
the  whole  evidence  is  that  it  contemplated  an  immediate 
severance  of  the  timber.  As  late  as  February  10,  1914, 
the  plaintiff  still  conceded  the  right  in  the  defendant,  A. 
Seaton,  to  remove  the  timber,  for,  on  the  18th  day  of 
February,  1914,  he  served  a  written  notice,  dated  Febru- 
ary 10, 1914,  on  Seaton,  notifying  him  to  cut  and  remove 
the  remaining  part  of  the  timber  on  or  before  the  first 
day  of  April,  1914.  However,  in  said  notice  it  is  set 
forth  that  the  timber  was  to  have  been  removed  before 
the  last  of  1913. 

"The  plaintiff,  on  page  6  of  the  notes  of  testimony, 
when  testifying  in  relation  to  the  contract,  said : 

"  *When  I  sold  it  to  him  I  said,  "Now,  Mr.  Seaton,  how 
long  a  time  do  you  want  to  get  that  timber  out?''  He 
said,  "Oh,  well,  that  on  the  other  side  I  will  get  out  right 
away,  and  that  on  this  side  I  will  get  off — 

"  ^Mr.  McConnel — Q. — He  said  that  he  wanted  to  get 
the  other  out  right  away,  for  what  reasons? 

"  *A.  Because  he  needed  the  lumber.  And  he  said,  "On 
this  side  I  will  get  it  off  this  summer" ;  that  was  last 
summer,  this  summer  a  year,  and  I  said,  "All  right," 
and  that  is  how  it  was  sold.' 

"Henry  Rickol,  a  son  of  the  plaintiff,  who  says  he  was 
present  at  the  time  the  timber  was  sold,  testified  as  fol- 
lows: 

"  *I  heard  them  saying  that  father  sold  him  the  two 
pieces  of  timber ;  and  he  sold  him  the  back  piece ;  and  he 
said  to  Mr.  Seaton,  "How  long  a  time  do  you  want  to  re- 
move that  timber?"  and  he  said,  "The  back  piece  I  will 
take  off  right  away,  and  this  piece" — the  hill  piece — ^*^I 
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will  take  off  next  spring  or  next  summer.    I  will  haye  it 
off  next  summer."  ^ 

"Mary  Rickol,  a  daughter  of  the  plaintiff,  testified 
that  she  was  present  when  the  contract  was  made.  She 
says  (p.  16  of  the  notes  of  testimony) : 

"  ^He  sold  one  piece  on  the  back  of  the  hill,  and  one 
piece  on  this  side  of  the  hill.  And  he  said  he  would  cut 
the  back  piece  right  away,  and  the  other  piece  he  would 
cut  this  spring  or  the  following  summer,  of  1913.' " 

The  court  granted  a  preliminary  injunction  which  it 
subsequently  dissolved. 

Error  assigned  was  decree  dissolving  the  preliminary 
injunction. 

Wm.  A.  McConnel,  with  him  W.  M.  Potter,  for  appel- 
lant, cited:  Patterson  v.  Graham,  164  Pa.  234;  Denny 
V.  Brunson,  29  Pa.  382;  Smith's  App.,  69  Pa.  474;  Mun- 
son  V.  Tryon,  6  Philadelphia  395;  Duffleld  v.  Hue,  136 
Pa.  602;  Bigler  v.  Pa.  Canal  Co.,  177  Pa.  28;  Common- 
wealth v.  Pittsburgh  &  Connelsville  R.  R.  Co.,  24  Pa. 
159;  Scheetz'a  App.,  35  Pa.  88;  Stewart's  App.,  56  Pa. 
413 ;  Masson's  App.,  70  Pa.  26 ;  Allison's  App.,  77  Pa. 
221 ;  Sitting's  App.,  105  Pa.  517. 

A.  P.  Marshall,  for  appellees,  cited :  Stewart  Wire  Co. 
V.  Lehigh  Co.,  203  Pa.  474. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
The  court  below  granted  a  preliminary  injunction  to 
restrain  the  defendant  from  cutting  and  removing  grow- 
ing timber,  and  after  a  full  hearing  the  injunction  was 
dissolved,  from  which  decree  the  plaintiff  has  taken  this 
appeal. 

The  court  found,  as  a  fact,  that  the  timber  in  contro- 
versy, with  other  timber,  had  been  sold  by  the  plaintiff 
to  the  defendant  under  an  entire  contract,  and  that  a 
full  and  valuable  consideration  had  been  paid  for  the 
Vol.  lxi— 22 
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undiTided  body  of  growing  trees.  That  while  an  im- 
mediate removal  of  all  the  timber  was  talked  about,  it 
was  not  made  an  important  or  controlling  part  of  the 
bargain,  that  all  should  be  removed  before  the  close  of 
1913,  or  within  any  specified  time.  Under  the  authority 
of  Johnson  v.  Bumpus,  34  Pa.  Superior  Ct.  637,  and 
Strause  v.  Berger,  220  Pa.  367,  the  timber  involved  in 
this  controversy  must  be  regarded  as  personal  property. 
In  the  latter  case  it  was  stated,  "the  general  rule  un- 
doubtedly is  that,  the  specific  performance  of  contracts 
for  the  sale  of  personal  property  will  not  be  enforced, 
for  the  reason  that  ordinarily  compensation  for  the 
breach  of  the  contract  may  be  had  by  way  of  damages,'' 
and  cases  are  therein  cited  to  vindicate  the  rule  and  the 
reason  for  certain  exceptions  to  it.  It  is  conceded  that 
the  defendant  has  paid  the  full  purchase  price  of  all  the 
timber,  and  to  prevent  the  removal  of  a  part  of  it  re- 
quires more  definite  proof  of  the  plaintiffs  contention 
than  is  presented  in  this  record. 

To  justify  us  in  reversing  the  finding  of  a  chancellor 
on  a  question  of  fact,  as  we  have  often  said,  clear  and 
plain  error  must  be  pointed  out.  It  is  not  suflScient  that 
our  conclusions  would  be  different  on  the  testimony 
brought  up  on  the  record.  Straus  v.  Berger,  supra.  The 
expression,  immediate  delivery,  in  such  a  contract,  is  to 
be  construed  in  the  light  of  the  circumstances,  having 
due  regard  to  the  subject  matter,  its  location,  the  sea- 
son, the  diflftculty  of  removal  and  the  like,  and  in  the 
light  of  the  facts  as  found  by  the  court,  the  entry  on  the 
land  was  under  a  suflScient  claim  of  right.  The  defend- 
ant cannot  under  such  facts  have  the  aid  of  equity  to 
enable  him  to  keep  both  the  timber  and  its  purchase- 
price.  The  granting  of  an  injunction  is  always  the  ex- 
ercise of  power  to  be  cautiously  used,  and  it  should 
clearly  appear  that  irreparable  injury  is  likely  to  fol- 
low, and  that  there  is  no  adequate  remedy  at  law. 

A  pending  action  of  trespass,  brought  by  the  plaintiff, 
will  afford  him  an  ample  opportunity  to  recover  any 


Digitized  by 


Google 


RICKOL,  Appellant,  v.  SEATON.  339 

334,  (1916).]  Opinion  of  the  Court 

damages  he  may  have  sustained  by  the  defendant's  delay 
of  a  few  months  in  removing  the  trees  that  were  left 
standing  on  a  hillside^  from  which  he  alleges  they  could 
not  be  removed  in  the  fall  of  1913. 
The  decree  is  affirmed. 


Craig  V.  Lininger,  Appellant. 

Public  officers — County  commissioners — Surcharge — Mistake  as 
io  payment  of  district  attorney's  salary — Subrogation. 

Where  county  commissioners  pay  to  the  district  attorney  an 
amount  in  excess  of  what  he  was  legally  entitled  to  receive  as 
salary  under  the  Act  of  April  17,  1906,  P.  L.  170,  and  the  county 
subsequently  recovers  a  judgment  against  the  commissioners  for 
such  excess  payment,  and  the  amount  of  the  judgment  is  paid  by 
the  three  commissioners  to  the  county  treasurer  who  gives  them  a 
joint  receipt  for  the  same,  and  these  proceedings  are  known  to  the 
district  attorney,  the  three  commissioners  may  maintain  a  joint 
action  against  the  district  attorney  to  recover  the  amount  which 
they  were  compelled  to  pay  the  county. 

Argued  May  12, 1915.  Appeal,  No.  88,  April  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Mercer  Co.,  April  T., 
1914,  No.  97,  making  absolute  rule  for  judgment  for 
want  of  a  suflQcient  affidavit  of  defense  in  case  of  Prank 
P.  Craig,  et  al.,  v.  J.  Mede  Lininger.  Before  Rice,  P.  J., 
Orlady,  Head,  Porter,  Henderson,  Kbphart  and  Trex- 
LER,  JJ.    Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

WiLUAMS,  P.  J.,  filed  an  opinion  the  material  portions 
of  which  are  as  follows : 

The  plaintiffs.  Prank  P.  Craig,  J.  E.  Callahan  and 
John  Hassel,  were  the  duly  elected  and  qualified  county 
commissioners  for  the  County  of  Mercer  and  performed 
their  duties  as  such  commissioners  for  and  during  the 
years  1909, 1910  and  1911.    The  defendant,  J.  Mede  Lin- 
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inger,  was  the  duly  elected  district  attorney  in  and  for 
the  County  of  Mercer  on  the  3d  day  of  November,  1908, 
for  a  term  of  three  years,  and  entered  upon  the  duties  of 
said  office  on  the  first  Monday  of  January,  1909,  and  dis- 
charged the  duties  thereof  during  the  ensuing  three  years 
of  1909,  1910  and  1911. 

At  the  time  said  J.  Mede  Lininger  was  elected  district 
attorney  and  at  the  time  he  entered  upon  the  duties  of 
said  office  on  the  first  Monday  of  January,  1909,  the 
population  of  Mercer  County,  according  to  the  then  last 
United  States  census,  that  of  1900,  was  57,387,  being  over 
50,000  and  not  exceeding  60,000.  The  Act  of  April  17, 
1905,  P.  L.  170,  provides  that  the  salaries  to  be  paid  to 
district  attorneys  in  counties  having  a  population  of 
more  than  50,000  and  not  exceeding  60,000  shall  be  f  1,- 
250.00.  The  census  of  1910,  taken  and  announced  after 
the  defendant  had  been  elected  and  entered  upon  the 
duties  of  his  office  as  district  attorney,  shows  the  popu- 
lation of  Mercer  County  to  be  77,699.  Said  Act  of  April 
17,  1905,  provides  that  in  counties  having  a  population 
of  more  than  70,000  and  not  exceeding  80,000  the  salary 
of  the  district  attorney  shall  be  |2,000.00.  The  defend- 
ant, assuming  that  Mercer  County  had  passed  into  the 
class  of  counties  having  p,  population  of  more  than  70,- 
000  and  not  more  than  80,000,  and  that  he  was  entitled 
to  a  salary  of  $2,000.00,  as  district  attorney  for  the  year 
1910,  asked  for  and  received  from  the  county  treasurer  of 
Mercer  County  the  sum  of  f  2,000.00  as  compensation  for 
his  services  as  district  attorney  for  the  year  1910 ;  said 
sum  having  been  paid  to  the  defendant  at  sundry  times 
during  said  year  upon  warrants  drawn  in  his  favor  by 
the  county  commissioners  of  said  county. 

The  county  auditors  of  Mercer  County  made  a  settle- 
ment of  the  accounts  of  the  county  commissioners  of  said 
county  for  the  year  1910,  and  in  their  report  filed  on 
May  2,  1911,  gave  said  county  commissioners  credit  for 
said  sum  of  |2,000.00  paid  to  the  defendant  as  compensa- 
tion for  his  services  as  district  attorney  for  the  year  1910. 
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Within  the  time  allowed  by  law  the  requisite  number 
of  taxpayers  of  the  County  of  Mercer  appealed  from  said 
report  of  the  county  auditors  to  the  Court  of  Common 
Pleas  of  said  county,  under  the  provisions  of  the  Act  of 
June  12, 1878,  P.  L.  208.  Said  appeal  was  based  on  the 
allowance  of  certain  disbursements  made  by  said  county 
commissioners,  and  included  inter  alia,  the  additional 
sum  of  1750.00  allowed  to  the  defendant  as  compensation 
for  his  services  as  district  attorney  for  the  year  1910.  In 
other  words,  to  the  allowance  of  the  sum  of  |2,000.00  to 
said  defendant  as  his  salary  for  the  year  1910,  instead  of 
the  sum  of  f  1,250.00,  as  fixed  by  said  Act  of  April  17, 
1905,  supra.  After  a  full  hearing  the  court  sustained 
said  appeal  and  thereupon  surcharged  the  said  plaintiffs. 
Prank  P.  Craig,  J.  E.  Callahan  and  John  Hassel,  with 
the  suin  of  f  750.00  excess  of  salary  paid  to  said  defend- 
ant as  district  attorney  of  said  county,  for  the  year  1910, 
and  judgment  was  accordingly  entered  against  the  plain- 
tiffis,  Frank  P.  Craig,  J.  E.  Callahan  and  John  Hassel,  at 
No.  334,  January  Term,  1914,  for  the  sum  of  |1,768.88, 
which  included  the  sum  of  |750.00  so  paid  to  said  J. 
Mede  Lininger,  the  defendant,  as  district  attorney. 

After  the  entry  of  said  judgment  against  them  the 
plaintiffs  requested  the  defendant  to  repay  to  them,  or 
to  the  county  treasurer,  said  sum  of  |750.00  which  had 
been  mistakenly  paid  to  the  defendant  as  salary  for  the 
year  1910.  Upon  the  neglect  or  refusal  of  the  defendant 
to  repay  or  refund  said  amount  either  to  them  or  to  the 
county  treasurer,  the  plaintiffs,  said  Frank  P.  Craig,  J. 
E.  Callahan  and  John  Hassel,  on  March  25,  1914,  paid 
to  the  county  treasurer  of  Mercer  County  the  sum  of 
1750.00,  to  cover  the  surcharge  of  f  750.00  made  and  sus- 
tained against  them  as  county  commissioners  on  account 
of  the  item  thus  mentioned. 

The  defendant  having  neglected  or  refused  to  reim- 
burse the  plaintiffs  or  to  repay  to  them  or  to  any  person 
for  them  the  said  sum  of  |750.00,  or  any  part  thereof,  the 
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plaintiffs  brought  this  action  to  recover  said  sum  of 
f  750.00,  with  interest  thereon  from  March  25, 1914. 

In  the  affidavit  of  defense  filed  the  defendant  admits 
that  he  received  said  sum  of  |750.00  from  the  treasurer 
of  said  county  upon  orders  issued  to  him  by  the  plaintiffs 
as  county  commissioners  of  Mercer  County.  The  affi- 
davit of  defense  contains  no  averment  that  the  defendant 
was  or  is  legally  entitled  to  said  sum  of  f  750.00,  either  as 
salary  for  his  services  as  district  attorney  or  otherwise. 
The  defenses  set  up  in  the  affidavit  of  defense  being 
purely  technical,  the  learned  counsel  for  the  plaintiffs  ob- 
tained a  rule  for  judgment  for  want  of  a  sufficient  affi- 
'  davit  of  defense,  and  the  consideration  and  disposition 
of  said  rule  is  the  matter  now  before  us. 

In  the  consideration  of  such  a  rule  the  court  must  ac- 
cept all  the  averments  in  the  affidavit  of  defense  as  verity, 
and  if  any  of  them  are  sufficient  to  prevent  a  summary 
judgment,  the  rule  must  be  discharged.  Otherwise  the 
rule  should  be  made  absolute :  Morrison  v.  Warner,  197 
Pa.  59. 

The  first  averment  of  said  affidavit  of  defense  is  as  fol- 
lows: 

"First :  That  the  seven  hundred  and  fif iy  dollars  men- 
tioned in  plaintiffs'  statement  of  demand  and  which 
plaintiffs  seek  to  recover  in  this  action,  were  paid  to  this 
defendant  by  the  treasurer  of  Mercer  County,  on  orders 
issued  by  the  plaintiffs  while  acting  as  county  commis- 
sioners of  said  county.  That  said  orders  were  issued 
by  the  plaintiffs  in  favor  of  this  defendant  voluntarily, 
and  without  any  false,  fraudulent,  or  deceptive  state- 
ment or  act  on  the  part  of  this  defendant,  or  on  the  part 
of  any  other  person  acting  for  or  on  behalf  of  this  defend- 
ant, and  with  a  full  knowledge  of  all  of  the  facts,  and  the 
legal  rights  of  this  defendant  to  receive  the  same,  and 
having  been  so  voluntarily  paid  to  this  defendant  can- 
not now  be  recovered  in  this  action." 

It  may  be  conceded  that  the  well  settled  and  univer- 
sally recognized  general  rule  is  that  money  voluntarily 
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paid  under  a  claim  of  right,  and  with  full  knowledge  of 
the  facts  on  the  part  of  the  person  making  the  payment 
or  affected  by  it,  cannot*  be  recovered  back  on  the  ground 
that  the  claim  on  which  it  was  paid  was  invalid  or  un- 
enforceable: 22  Am.  &  Eng.  Encyc.  of  Law,  2  Ed.,  609; 
Cyc.  1298,  and  cases  cited  under  both  references.  In  the 
case  of  Union  Insurance  Company  v.  The  City  of  Alle- 
gheny, 101  Pa.  250,  Mr.  Justice  Mercer  stated  the  rule  as 
follows : 

"It  is  well  settled  as  a  general  rule  of  law,  that  money 
voluntarily  paid  on  a  claim  of  right,  where  there  has 
been  no  mistake  of  fact,  cannot  be  recovered  back  on  the 
ground  that  the  party  supposed  he  was  bound  in  law  to 
pay  it  when  in  truth  he  was  not :  Clarke  v.  Dutcher,  9 
Cowen  674.  He  shall  not  be  permitted  to  allege  his  ig- 
norance of  the  law,  and  it  shall  be  considered  a  voluntary 
payment :  Id.  In  Brisbane  v.  Dacres,  5  Taunt.  144,  Mr. 
Justice  GiBBS  said,  where  a  man  demands  money  of  an- 
other as  a  matter  of  right,  and  he  pays  it  with  a  full 
knowledge  ^f  the  facts  on  which  the  demand  is  founded, 
he  can  never  recover  back  the  sum  he  has  so  voluntarily 
paid *' 

In  some  jurisdictions  a  distinction  is  made  between 
mistake  and  ignorance  of  the  law,  and  it  is  accordingly 
held  that  though  a  payment  made  in  ignorance  of  law 
cannot  be  recovered  back,  a  payment  made  under  a  clear 
mistake  of  the  law  can  be :  22  Am.  &  Eng.  Encyc.  of  Law, 
630,  and  cases  there  cited.  In  the  treatise  on  "Payment," 
30  Cyc.  313,  the  learned  author  states  the  rule  as  follows : 

"Except  where  it  is  otherwise  provided  by  statute,  the 
general  rule  is  that  a  voluntary  payment  made  under  a 
general  mistake  or  ignorance  of  the  law,  but  with  full 
knowledge  of  all  the  facts,  and  not  induced  by  fraud  or 
improper  conduct  on  the  part  of  the  payee,  cannot  be 
recovered  back.^^ 

Among  other  Pennsylvania  cases  cited  in  support  of 
the  text  are  the  cases  of  Natcher  v.  Natcher,  47  Pa.  496 ; 
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Savings  Institution  v.  Linder^  74  Pa.  371 ;  Philadelphia 
V.  Gilbert,  14  Philadelphia  212. 

The  learned  author,  however,  states  a  further  rule, 
which  he  calls  the  minority  rule,  as  follows  : 

"In  some  of  the  states,  however,  a  recovery,  of  money 
paid  under  mistake  of  law  is  held  proper  where  the  payer 
was  under  no  legal  or  moral  obligation  to  pay  and  the 
payee  has  no  right  in  good  conscience  to  retain  the 
money." 

It  seems  to  us  that  the  rule  thus  stated  should  prevail 
in  all  jurisdictions,  and  as  the  case  at  bar  may  properly 
be  classified  as  one  in  which  the  payee  has  no  right  in 
good  conscience  to  retain  the  money  mistakenly  paid  to 
him  it  should  be  governed  by  that  rule. 

[Citing  Com.,  ex  rel.,  v.  Lancaster  County  Live  Stock, 
Etc.,  Co.,  6  Dist.  Rep.  371;  Wilson  v.  Ott,  173  Pa.  261, 
and  other  cases.] 

It  seems  clear  from  the  authorities  cited  that  said  sum 
of  1750.00  excess  of  salary  paid  to  the  defendant  by  sftid 
county  commissioners  was  in  no  proper  sense  a  volun- 
tary payment ;  hence  the  defense  set  up  in  the  first  para- 
graph of  the  affidavit  of  defense  is  without  substantial 
merit. 

The  second  paragraph  of  said  affidavit  of  defense  is  as 
follows : 

"Second :  It  has  not  yet  been  judicially  determined  in 
any  proceeding  to  which  this  defendant  was  a  party  that 
he  was  not  legally  entitled  to  receive  and  retain  the  seven 
hundred  and  fifty  dollars  so  received  by  him.*' 

That  said  sum  of  f  750.00  is  one  of  the  items  with  which 
the  plaintiffs  as  county  commissioners  were  surcharged 
by  the  court  in  its  disposition  of  the  appeal  from  the 
county  auditors*  report  for  the  year  1910,  at  No.  34,  Oc- 
tober Term,  1911,  and  is  included  in  the  judgment  en- 
tered against  the  plaintiffs  at  No.  334,  January  Term, 
1914,  is  not  denied.  Qf  this  fact  the  defendant  had  full 
notice  as  well  as  notice  of  the  fact  that  the  court  had  de- 
cided that  said  sum  of  f  750.00  was  illegally  or  mistakenly 
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paid  to  him.  It  is  true  that  th?  defendant  was  not  di- 
rectly a  party  to  the  appeal  which  resulted  in  a  surcharge 
against  the  plaintiffs  here  for  the  f 750.00  mistakenly 
paid  by  them  to  the  defendant.  We  are  unable  to  under- 
stand, however,  how  that  fact  can  avail  him  as  a  defense 
to  this  action.  Had  the  defendant's  right  to  receive  or 
retain  said  f 750.00  been  judicially  determined  in  an- 
other proceeding  to  which  the  defendant  was  a  party, 
there  would  have  been  no  necessity  for  this  suit,  the  very 
purpose  of  which  is  to  determine  that  question.  There 
is,  therefore,  no  merit  in  the  defense  disclosed  by  the 
second  paragraph  of  the  affidavit  of  defense. 

The  third  defense  set  up  is  as  follows : 

^^Third :  That  if  this  defendant  was  not  legally  entitled 
to  receive  and  retain  said  seven  hundred  and  fifty  dollars 
the  same  having  been  paid  to  him  by  the  treasurer  of 
Mercer  County,  out  of  the  funds  belonging  to  said  counly, 
the  exclusive  right  to  demand,  sue  for,  and  recover  the 
same  is  vested  in  said  county  and  not  in  said  plaintiffs.'' 

This  paragraph  of  the  affidavit  of  defense  concedes 
that  if  the  defendant  was  not  legally  entitled  to  receive 
and  retain  said  sum  of  |750.00  paid  to  him  by  the  plain- 
tiffs as  county  commissioners,  the  County  of  Mercer  had 
the  right  to  sue  for  and  recover  the  same  from  the  de- 
fendant. Assuming  the  legal  proposition  thus  stated  to 
be  sound,  we  think  it  necessarily  follows  that  under  the 
facts  of  the  case  the  plaintiffs  have,  by  operation  of  law, 
been  subrogated  to  all  of  the  rights  and  remedies  for- 
merly possessed  by  the  County  of  Mercer  against  the  de- 
fendant in  this  matter  and  have  a  clear  legal  and  equi- 
table right  to  maintain  this  suit. 

The  facts  are  briefly  as  follows:  The  plaintiffs,  as 
county  commissioners  of  the  County  of  Mercer,  through 
a  mistake  or  misunderstanding  of  the  law,  paid  to  the 
defendant  out  of  the  county  funds  as  salary  as  district 
attorney  for  said  county  for  the  year  1910,  the  sum  of 
1750.00  in  excess  of  the  amount  he  was  legally  entitled 
to  receive.   On  appeal  by  certain  taxpayers  from  the  re- 
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port  of  the  county  auditors  approving  said  payment  the 
court  surcharged  said  county  commissioners^  the  plain- 
tiffs here,  with  said  sum  of  f  750.00  so  paid  to  the  defend- 
ant and  directed  judgment  to  be  entered  against  them 
therefor.  Judgment  was  accordingly  entered,  where- 
upon the  plaintiffs,  upon  the  neglect  and  refusal  of  the 
defendant  to  return  the  money  thus  illegally  received  and 
retained  by  him,  paid  the  amount  of  said  judgment  to 
the  county  treasurer,  and  thereafter  brought  this  suit 
to  recover  from  the  defendant  the  amount  so  paid  with 
interest  and  costs. 

The  question  thus  presented  is  as  to  the  right  of  the 
plaintiffs  here  to  be  subrogated  to  the  rights  of  the  Coun- 
ty of  Mercer  as  plaintiff  in  said  judgment. 

"The  doctrine  of  subrogation  will  be  applied,  in  gen- 
eral, wherever  any  person,  other  than  a  mere  volunteer, 
pays  a  debt  or  demand  which  in  equity  or  good  conscience 
should  have  been  satisfied  by  another,  or  where  a  liability 
of  one  person  is  discharged  out  of  a  fund  belonging  to  an- 
other, or  where  one  person  is  compelled  for  his  own  pro- 
tection, or  that  of  some  interest  which  he  represents,  to 
pay  a  debt  for  which  another  is  primarily  liable,  or  wher- 
ever a  denial  of  the  right,  would  be  contrary  to  equity 
and  good  conscience."  27  Am.  &  Eng.  Encyc.  of  Law,  2 
ed.,  203. 

The  doctrine  of  subrogation  as  thus  stated  is  sustained 
by  nunaerous  cases  decided  by  our  appellate  courts,  as 
well  as  by  numerous  decisions  by  various  courts  of  Com- 
mon Pleas  throughout  the  State.  A  few  of  the  many  ap- 
pellate court  decisions  may  be  here  cited:  CottrelPs 
App.,  23  Pa.  294 ;  McCormick^s  Administrator  v.  Irwin, 
35  Pa.  Ill;  Hoover  v.  Epler,  52  Pa.  522;  Webster  and 
Goldsmith's  App.,  86  Pa.  409;  Miller's  App.,  119  Pa. 
620. 

The  doctrine  of  the  cases  quoted  from  is  clearly  appli- 
cable to  the  case  at  bar,  in  which  the  plaintiffs  seek  to 
recover  from  the  defendant  the  amount  paid  by  them  on 
a  judgment  founded  on  a  debt  which  in  all  equity  and 
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good  conscience  should  have  been  paid  by  the  defendant. 
We  are  of  the  opinion,  therefore,  that  the  plaintiffs  are 
entitled  by  way  of  subrogation  to  all  of  the  rights  and 
remedies  for  the  recovery  of  said  sum  of  $750.00  from, 
the  defendant  possessed  by  the  County  of  Mercer  prior 
to  the  payment  of  said  judgment  by  the  plaintiffs  in 
this  case. 

We  are  further  of  the  opinion  that  upon  the  payment 
of  said  judgment  the  plaintiffs  were  by  operation  of  law 
subrogated  to  the  rights  and  remedies  of  the  creditor, 
the  County  of  Mercer,  and  are  entitled  to  recover  in  this 
action  the  amount  paid  by  them  with  interest  from  the 
date  of  payment:  Fleming  v.  Beaver,  2  Rawle,  128; 
Wright  V.  Grover  &  Baker  S.  M.  Co.,  to  use  of  Smith,  82 
Pa.  80 ;  Hutcheson  v.  Reash,  15  Pa.  Superior  Ct.  96. 

In  view  of  the  authorities  cited  we  are  of  the  opinion 
that  the  defense  set  up  in  the  third  paragraph  of  the 
affidavit  of  defense  is  void  of  substantial  merit. 

The  fourth  paragraph  of  the  affidavit  of  defense  is  as 
follows : 

"Fourth :  The  record  of  the  Court  of  Common  Pleas 
of  said  county,  at  No.  334,  January  Term,  1914,  dis- 
closes the  fact  that  said  Frank  P.  Craig,  J.  E.  Callahan, 
and  John  Hassel,  plaintiffs  in  this  case,  each  acting  in-* 
dividually  and  for  himself,  paid  to  W.  H.  Simons,  treas- 
urer of  said  county,  and  for  the  use  of  said  county,  each 
the  sum  of  two  hundred  and  fifty  dollars,  in  full  satis- 
faction of  any  claim  which  said  county  might  have  on 
account  of  any  illegal  or  improper  payment  of  said 
seven  hundred  and  fifty  dollars  to  this  defendant. 

"That  if  said  plaintiffs  are  entitled  to  recover  from 
this  defendant  the  amount  thus  paid  by  them,  not  hav- 
ing in  any  manner  been  subrogated  to  the  rights  of 
said  county,  the  right  of  each  plaintiff  is  an  individual 
right,  limited  to  the  amount  actually  paid  by  him,  with 
interest  thereon  from  the  time  of  payment,  and  this  joint 
action,  brought  by  all  three  plaintiffs,  each  having  a 
separate  and  distinct  claim  for  |250,  the  amount  actual- 
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ly  paid  by  each,  with  interest  thereon  from  the  time  of 
payment,  cannot  be  maintained,  and  the  defendant  will, 
therefore,  ask  the  court  to  dismiss  said  action  on  account 
of  misjoinder  of  plaintiffs.^' 

It  is  to  be  noted  that  the  averment  does  not  assert  or 
aver  the  truth  of  the  facts  set  forth  therein,  but  goes  no 
further  than  to  aver  that  the  record  of  the  Court  of 
Common  Pleas  of  said  county  discloses  the  facts 
averred.  The  record,  then,  is  the  best  evidence  as  to 
what  facts  it  discloses,  and  we  think  it  falls  far  short  of 
sustaining  said  averment.  What  the  record  does  dis- 
close is  a  joint  receipt  in  the  handwriting  of  Hon.  Judge 
Miller,  attorney  for  the  plaintiffs,  in  which  each  of  the 
plaintiffs  are  named  and  the  amounts  paid  by  each  are 
fully  set  forth.    Said  receipt  is  as  follows : 

"Rec'd  March  25,  1914,  of  Joseph  E.  Callahan,  the 
sum  of  two  hundred  and  fifty  (|250.00)  dollars,  being 
one-third  (1-3)  of  the  amount  with  which  the  county 
commissioners  were  charged  for  excess  of  salary  paid  to 
J.  Mede  Lininger,  district  atty.  for  year  1910.  Also  re- 
ceived of  John  Hassel  the  sum  of  two  hundred  and  fifty 
(f  250.00)  dollars  and  Frank  P.  Craig  the  sum  of  two 
hundred  and  fifty  (|250.00)  dollars  being  the  two-thirds 
(2-3)  of  the  amount  with  which  the  county  commission- 
ers were  surcharged  for  excess  of  salary  paid  to  J.  Mede 
Lininger,  district  atty.  for  the  year  1910 ;  in  all  the  sum 
of  seven  hundred  and  fifty  (|750.00)  dollars. 

Signed,  W.  H.  Simons, 

Treas.  of  Mercer  Co. 
By  M.  M.  Simons.'' 

It  thus  appears  with  reasonable  certainty  that  on  the 
day  said  payment  was  made  all  three  of  the  plaintiffs,  in 
company  with  their  attorney  and  county  treasurer,  went 
to  the  office  of  the  prothonotary,  where  the  sum  of 
f 750.00  was  paid  and  receipted  for  by  the  county  treas- 
urer. There  was  no  separate  receipt  given  to  each  or 
any  of  the  plaintiffs  for  the  amount  paid  by  him,  but  the 
receipt  might  well  be  termed  a  joint  and  several  receipt ; 
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joint  as  to  the  whole  amount  of  |750.00,  and  also  indi- 
cating the  amount  paid  by  each,  in  order  that  there 
might  be  no  future  controversy  between  the  plaintiffs 
as  to  the  amount  contributed  by  each  toward  making  up 
the  total  amount  paid  and  receipted  for.  The  defendant 
was  in  no  manner  concerned  as  to  how  or  by  whom  the 
amount  was  paid. 

The  facts  disclosed  by  this  record  seem  to  make  un- 
necessary any  discussion  as  to  the  right  of  the  plaintiffs 
to  bring  a  joint  action  as  they  have  done  in  this  case. 
All  of  the  pleadings  and  the  evidence  in  the  case  show 
that  the  plaintiffs  acted  jointly  in  the  payment  of  said 
sum  of  f 750.00  to  the  defendant,  they  were  jointly  sur- 
charged with  the  same  and  a  joint  judgment  was  entered 
against  them,  and  we  can  discover  nothing  in  the  case  to 
warrant  the  court  in  holding  that  a  joint  action  cannot 
be  maintained.  The  case  presented  should  be  clear  from 
doiibt  to  warrant  a  court  in  so  holding,  especially  when 
no  meritorious  defense  is  disclosed  by  the  pleadings. 
The  policy  of  the  law  is  to  avoid  a  multiplicity  of  actions 
when  substantial  justice  can  be  had  in  one  suit. 

We  are,  therefore,  of  the  opinion  that  there  is  no  merit 
in  the  matter  set  up  in  the  fourth  paragraph  of  the  aflB- 
davit  of  defense. 

A  most  careful  and  painstaking  consideration  of  all 
of  the  averments  in  the  aflftdavit  of  defense  has  failed  to 
convince  us  that  they  present  any  valid  or  meritorious 
defense  to  the  plaintiffs'  claim.  The  rule  for  judgment 
for  want  of  a  suflBcient  affidavit  of  defense  must,  there- 
fore, be  made  absolute. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

TT.  W.  Moore,  for  appellant. 

S.  H.  Miller,  for  appellees. 
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Opinion  by  Oblady,  J.,  October  11, 1915 : 
The  defendant,  while  district  attorney,  unlawfully  re- 
ceived the  money  claimed  in  this  action,  and  now  seeks 
to  retain  it  through  a  technicality  that  is  entirely  with- 
out legal  merit.    The  opinion  filed  by  the  court  below  so 
fully  disposed  of  the  defense  interposed,  that  it  is  need- 
less to  pursue  the  argument  further. 
The  judgment  is  affirmed. 


Turner  v.  G.  C.  Murphy  Co,,  Appellant 

Master  and  servant — Salary  —  Contract  —  Modification  of  cot^ 
tract — Evidence — Question  for  jury. 

In  an  action  by  an  employee  against  his  employer  for  salary, 
where  the  issue  is  as  to  whether  the  original  contract  had  been 
modified,  and  the  plaintiff  is  supported  in  his  contention  that  it 
was,  by  the  testimony  of  two  witnesses,  and  the  disputed  facta  are 
fairly  submitted  to  the  jury  who  find  for  the  plaintifiF,  and  a  motion 
for  judgment  n.  o.  v.  is  overruled,  the  appellate  court  will  not  re- 
verse the  judgment  which  was  allowed  to  stand  on  the  verdict. 

Argued  May  12, 1915.  Appeal,  No.  138,  April  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Beaver  Co.,  Dec. 
T.,  1912,  No.  219,  on  verdict  for  plaintiflf  in  case  of  John 
M.  Turner  v.  G.  C.  Murphy  Company.  Before  EiCB,  P. 
J.,  Obladt,  Head,  Pobtbb,  Hendebson,  Kbphabt  and 
Tbexleb,  JJ.    Afllrmed. 

Assumpsit  for  salary.    Before  Holt,  P.  J. 
Verdict  and  judgment  for  plaintiff  for  |459.28.    De- 
fendant appealed. 

Errors  assigned  were  various  portions  of  charge. 

Wm.  A.  McConnelly  with  him  Douglass  d  Fife,  for  ap- 
pellant. 
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George  A.  Baldwin,  for  appellee. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
Whether  the  contract  between  the  parties  to  this  ac- 
tion was  modified  and  in  what  particulars  was  purely  a 
question  of  fact.  The  plaintiff  was  supported  in  his 
contention  by  the  testimony  of  two  witnesses,  and  the 
disputed  facts  were  fairly  and  adequately  submitted  to 
the  jury.  After  a  full  hearing,  on  a  review  of  the  record 
by  the  trial  judge,  the  motions  for  a  new  trial,  and  for 
judgment  non  obstante  veredicto  were  overruled,  and  the 
verdict  returned  by  the  jury  was  allowed  to  stand.  On 
further  examination,  we  find  no  such  reversible  error  as 
warrants  another  trial. 
The  judgment  is  affirmed. 


Turner  v.  Vegan,  Appellant. 

Note — Judgment  note — Wrongful  entry  of  judgment — Damages 
for  injuries  from  sale  under  execution. 

Where  the  holder  of  a  judgment  note  enters  judgment  thereon 
and  issues  execution  in  violation  of  a  verbal  agreement,  based  on  a 
valuable  consideration,  to  cancel  or  surrender  the  note,  and  such 
agreement  is  made  after  the  note  was  given,  but  before  judgment 
is  entered  on  it,  the  plaintiff  may  be  held  liable  in  an  action  of  as- 
sumpsit for  the  injury  to  the  defendant  resulting  from  the  sale  of 
the  latter's  property  under  the  execution.  Such  an  action  of  as- 
sumpsit does  not  attack  the  judgment  collaterally. 

Argued  May  12, 1915.  Appeal,  No.  93,  April  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Mercer  Co.,  Oct. 
T.,  1910,  No.  109,  on  verdict  for  plaintiff  in  case  of  C. 
Q.  Turner  v.  J.  P.  Vogan.  Before  Rice,  P.  J.,  Orlady, 
Head,  Porter,  Henderson,  Kephart  and  Trbxler,  JJ. 
Affirmed. 

Assumpsit  to  recover  damages  for  breach  of  a  parol 
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contract  to  surrender  and  cancel  certain  judgment  notes. 
Before  Williams,  P.  J. 

At  the  trial  it  appeared  that  on  Dec.  2, 1907,  the  plain- 
tiff, Turner,  purchased  from  a  certain  D,  I.  Dale,  his 
blacksmithing  business  in  Franklin,  Pa.,  including  tools, 
stock  and  all  equipment,  for  the  price  of  |250.00,  pay- 
able 150.00  in  cash,  and  the  balance  April  1,  1908.  On 
the  same  date  Turner  borrowed  from  Vogan,  the  defend- 
ant, 150.00,  the  cash  payment,  giving  his  judgment  note 
to  said  Vogan  for  said  amount  due  in  thirty  days,  and 
on  same  date  gave  his  judgment  note  to  D.  I.  Dale,  from 
whom  he  purchased  the  blacksmithing  business,  for 
1200.00,  due  April  1, 1908.  This  last  note  the  defendant, 
Vogan,  signed  as  surety  for  Turner.  Within  thirty  days 
thereafter.  Turner,  wishing  to  leave  Franklin,  claimed 
that  he  made  a  parol  contract  with  Vogan,  by  which 
Vogan  agreed  to  cancel  the  |50.00  note  which  he  held 
against  Turner,  also  pay  off  and  cancel  the  judgment 
note  held  by  Dale,  and,  in  consideration  for  so  doing, 
he  received  a  bill  of  sale  for  the  blacksmithing  business. 
Turner  soon  after  left  Franklin,  leaving  all  the  stock  he 
had  purchased  of  Dale,  together  with  what  he  had  pur- 
chased in  addition,  going  to  California.  Vogan,  how- 
ever, did  not  cancel  the  notes,  but,  on  March  2,  1908, 
paid  Dale  the  f200.00  note  and  took  an  assignment  of 
same,  and  obtained  judgment  thereon  by  confession  at 
No.  265  January  Term,  1908,  on  March  3, 1910,  and  also 
on  September  1,  1908,  filed  the  note  for  f 50.00  and  ob- 
tained judgment  thereon  by  confession  at  No.  293  June 
Term,  1908. 

On  March  5,  1910,  Vogan  issued  execution  on  the 
1200.00  judgment,  No.  265  January  Term,  1908,  this 
being  the  judgment  confessed  upon  the  note  he  had  pur- 
chased from  Dale,  and  the  sheriff  of  Mercer  County 
levied  upon  Turner's  land  in  Sandy  Lake  Township, 
Mercer  County,  Pa.,  and  sold  the  same  on  April  18, 1910, 
for  the  sum  of  $475.00.  The  amount  distributed  to  the 
Vogan  judgments  was  the  sum  of  $336.40. 
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Turner  had  no  notice  of  all  these  proceedings,  being 
in  the  State  of  California,  and  it  was  not  until  he  re- 
turned to  Pennsylvania  in  the  fall  of  1910  that  he 
learned  of  the  sale  of  his  property. 

Verdict  for  plaintiff  for  |463.97.  On  a  rule  for  judg- 
ment n.  o.  V.  Williams,  P.  J.,  filed  an  opinion,  the  ma- 
terial portion  of  which  was  as  follows : 

The  material  facts  established  by  the  verdict  of  the 
jury  are  that  in  consideration  of  the  execution  and  de- 
livery by  the  plaintiff  to  him  of  a  bill  of  sale  for  said 
blacksmithing  business,  tools,  equipment,  etc.,  the  de- 
fendant entered  into  a  verbal  agreement  with  the  plain- 
tiff to  surrender  to  him  said  $50.00  note  and  to  pay  and 
cancel  said  $200.00  note  when  it  became  due,  as  claimed 
by  the  plaintiff,  and  that  in  violation  of  the  agreement 
so  made  the  defendant  entered  judgment  on  said  notes 
and  by  virtue  of  an  execution  issued  on  the  judgment 
entered  on  said  $200.00  note  had  the  sheriff  levy  upon 
and  sell  the  interest  of  the  plaintiff  in  the  real  estate 
mentioned  in  the  plaintiff's  statement  of  claim.  The 
only  question  for  our  consideration  on  this  rule  is 
whether  or  not  upon  the  facts  thus  established  the  plain- 
tiff is  entitled  to  recover  in  this  action.  No  question  is 
raised  as  to  the  form  of  the  action  or  to  the  measure  of 
the  plaintiff's  damage,  but  the  only  matter  presented  for 
our  consideration  is  the  single  question  as  to  the  plain- 
tiff's right  to  recover  at  all. 

The  contention  of  the  learned  counsel  for  the  defend- 
ant, and  which  was  argued  with  great  force  and  ability, 
is  that  this  suit  is,  in  effect,  a  suit  to  recover  back  money 
collected  by  execution  on  a  valid  subsisting  judgment. 
The  general  and  well  established  principle  undoubtedly 
is  that  while  a  judgment  remains  of  record  unopened  or 
unreversed,  an  action  to  recover  money  collected  by  exe- 
cution thereon  cannot  be  maintained.  In  support  of  this 
well  understood  principle  the  learned  counsel  for  the 
defendant  cite  the  following  cases :  Ogle  v.  Baker,  137 
Pa.  378;  Federal  Insurance  Company  v.  Robinson,  82 
Vol,  lxi— 23 
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Pa.  357;  Braddee  v.  Brownfield,  4  Watts  474,  and  Ra- 
palje  V.  Emory,  2  Dallas  51.  If,  then,  the  case  at  bar  is 
within  the  general  principle  sustained  by  the  authorities 
cited,  the  rule  for  judgment  in  favor  of  the  defendant, 
non  obstante  veredicto,  should  be  made  absolute;  other- 
wise it  should  be  discharged. 

A  careful  consideration  of  the  case  at  bar  in  the  light 
of  the  general  principle  invoked  by  the  learned  counsel 
for  the  defendant  and  of  the  cases  cited  by  them  to  sus- 
tain it  has  failed  to  convince  us  that  it  is  within  the 
principle  invoked  or  that  it  is  ruled  by  any  of  the  cases 
cited.  In  each  of  the  cases  cited  there  was  either  an 
attempt  to  recover  back  the  money  collected  by  execu- 
tion on  the  judgment  or  to  attack  the  validity  of  the  judg- 
ment collaterally;  while  in  the  case  at  bar  the  validity 
of  the  judgment  is  not  put  in  issue  by  the  pleadings  or 
the  evidence  in  the  case,  nor  is  it  sought  to  recover  back 
the  money  raised  by  the  execution  issued  on  said  judg- 
ment. 

The  plaintiff  declares  on  an  alleged  parol  agreement 
made  by  the  defendant  with  him  and  for  a  breach  of  said 
agreement  by  the  defendant  the  plaintiff  seeks  to  recover 
compensation  in  damages  which  he  estimates  at  the  sum 
of  1750.00.  The  case  was  first  heard  before  three  mem- 
bers of  the  bar,  who  had  been  chosen  as  arbitrators,  and 
who  made  an  award  of  1602.04  in  favor  of  the  pljdntiff. 
From  the  award  thus  made  the  defendant  appealed,  and 
on  the  trial  of  said  appeal  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  |463.97. 

It  seems  to  us  that  the  action  here  is  clearly  distin- 
guishable from  a  suit  by  a  defendant  to  recover  back 
money  collected  on  an  execution  issued  on  a  subsisting 
judgment  against  him.  In  such  a  case  the  judgment, 
untU  vacated  or  reversed,  is  conclusive  of  the  plaintiff's 
right  to  recover  against  such  a  defendant.  In  the  case  at 
bar  the  action  is  not  for  the  recovery  of  money  paid  by 
.  the  plaintiff  on  a  judgment  or  on  an  execution  issued  on 
a  judgment  against  the  plaintiff,  but  the  action  is  for  the 
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recovery  of  damages  for  the  breach  of  a  verbal  contract 
concerning  the  notes  on  which  said  judgments  were  sub- 
sequently entered.  The  notes  on  which  said  judgments 
were  entered  are  under  seal;  hence  the  right  of  the 
holder  thereof  to  enter  judgment  thereon  could  not  be 
taken  away  by  a  mere  verbal  agreement.  But  if  the 
holder  of  such  a  note  should  enter  judgment  thereon  and 
issue  an  execution  in  said  judgment  in  violation  of  a 
verbal  agreement,  based  on  a  valuable  consideration,  to 
cancel  or  surrender  said  notes  to  the  maker,  why  should 
he  not  be  compelled  to  answer  in  damages  for  his  breach 
of  such  a  contract?  Such  an  action  does  not  attack  the 
judgment  collaterally,  but  concedes  its  validity  as  a 
judgment,  and  as  such  sufficient  to  support  the  execution 
by  which  the  sheriff  sold  the  plaintiffs  property  in  his 
absence  from  the  State  and  without  his  knowledge. 

As  already  noted,  the  verdict  of  the  jury  establishes 
said  verbal  agreement  sued  on,  the  breach  thereof  by  the 
defendant  and  the  amount  of  the  damages  sustai^ed  by 
the  plaintiff  by  reason  of  said  breach.  This  we  think  is 
sufficient  to  entitle  the  plaintiff  to  recover.  No  question 
is  raised  as  to  the  form  of  the  action  or  as  to  the  meas- 
ure of  the  plaintiff's  damage,  nor  was  any  exception 
taken  as  to  the  manner  in  which  these  matters  were  sub- 
mitted to  the  jury ;  hence  these  questions  need  not  here 
be  discussed. 

Finding  nothing  in  the  case  to  warrant  us  in  disturb- 
ing the  verdict  of  the  jury,  the  rule  for  judgment  in  favor 
of  the  defendant,  non  obstante  veredicto,  must  be  dis- 
charged. 

Error  assigned  was  in  refusing  judgment  for  defend- 
ant n.  o.  V. 

flf.  H.  Miller,  with  him  W.  G.  Barker  and  Homer  O. 
Blair,  for  appellant,  cited:  Federal  Ins.  Co.  v.  Robin- 
son, 82  Pa.  357;  Rapalje  v.  Emory,  2  Dall.  231;  Ogle  v. 
Baker,  137  Pa.  378 ;  Braddee  v.  Brownfield,  4  Watts  474. 


Digitized  by 


Google 


356  TURNER  v.  VOGAN,  Appellant. 

Opinion  of  the  Court.     [61  Pa.  Superior  Ct 
J.  R.  W.  Baker,  with  him  T.  C.  Cochran,  for  appellee. 

Opinion  by  Orlady,  J.,  October  11, 1915 : 
Every  question  raised  by  the  assignments  of  error  is 
fully  considered  in  the  elaborate  opinion  filed  by  the 
trial  judge  in  refusing  judgment  for  the  defendant  non 
obstante  veredicto.  We  agree  with  the  conclusion 
reached  therein,  and  the  judgment  is  affirmed. 


Milford  Township  School  District,  Appellant,  v. 

Speicher. 

School  law — Attendance  of  pupils  in  district  other  than  domicile 
— Payment  for  tuition — Minutes — Resolutions  of  hoard — Act  of 
May  8, 1864. 

Directors  of  a  school  district,  who  have  repaid  to  a  parent  domi- 
ciled in  the  district  moneys  which  he  had  voluntarily  paid  out  to 
another  school  district  for  the  tuition  of  his  children,  will  be  sur- 
charged with  such  payment,  where  there  is  nothing  in  the  minutes 
of  the  board  of  either  district  showing  any  resolution,  contract  or 
arrangement  relating  to  such  tuition  or  payment  therefor. 

Argued  May  13,  1915.  Appeal,  No.  143,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Somerset  Co., 
Sept.  T.,  1911,  No.  161,  in  case  tried  by  court  without  a 
jury  in  suit  of  Milford  Township  School  District  v.  Mor- 
ris W.  Speicher,  Mahlon  J.  Meyers,  Huldah  Brant  and 
Chas.  Brant,  Administrators  of  William  J.  Brant,  de- 
ceased, and  Austin  W.  Miller.  Before  Rice,  P.  J.,  Or- 
LADY,  Head,  Porter,  Henderson,  Kephart  and  Trex- 
LER,  JJ.    Reversed. 

Appeal  from  report  of  township  auditors  surcharging 
the  school  directors  of  Milford  Twp.  School  District  for 
moneys  illegally  paid. 

The  case  was  tried  by  Ruppel,  P.  J.,  without  a  jury 
under  the  Act  of  April  22,  1874. 
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356,  (1915).]    Assignment  of  Errors-— Opinion  of  the  Court. 
The  opinion  of  the  Superior  Court  states  the  facts. 

Errors  assigned  were  in  overruling  exceptions  to  re- 
port of  township  auditors. 

J.  A.  Berkey,  with  him  C.  L.  Shaver,  for  appellant, 
cited :  Freeman  v.  School  Directors,  37  Pa.  385 ;  Com., 
ex  rel.,  v.  Penns  Twp.  School  Directors,  31  Pa.  C.  C.  R. 
552 ;  Cascade  School  District  v.  Lewis  School  District, 
43  Pa.  318. 

Norman  T.  Boose,  for  appellee,  cited :  Wertz  v.  Oliver 
Twp.  School  Dist.,  43  Pa.  Superior  Ct.  1;  Danville  State 
Hospital  V.  Bellefonte  Borough,  163  Pa.  175;  Roland  v. 
Reading  School  District,  161  Pa.  102;  Fisher  v.  South 
Williamsport  Borough,  1  Pa.  Superior  Ct.  386 ;  Cooper 
V.  Plymouth  Twp.  School  Dist.,  39  Pa.  Superior  Ct.  485. 

Opinion  by  Henderson,  J.,  October  1 1, 1915 : 
The  payment  with  which  the  appellees  were  sur- 
charged was  made  to  George  J.  Hay  whose  children 
attended  the  public  school  in  the  Borough  of  Rockwood 
their  residence  being  in  Milford  Township.  The  school 
which  they  attended  was  not  a  high  school  but  was  said 
to  be  more  convenient  for  them  because  of  the  condition 
of  the  road  leading  to  the  township  schoolhouse  although 
it  was  nearer  to  their  residence  than  the  borough  school. 
Mr.  Hay  paid  the  bill  of  the  borough  for  tuition  for  his 
two  daughters  for  the  school  year  1908-1909  and  the 
school  year  1909-1910  amounting  to  ?34.48.  The  min 
utes  of  the  Milford  Township  School  District  for  Octo- 
ber 31, 1908,  show  the  action  of  the  school  board  permit- 
ting certain  children  to  attend  the  borough  schools  and 
excluding  all  others.  The  Hay  children  were  not  among 
those  admitted  to  the  school.  At  a  special  meeting  of 
the  directors  of  the  township  held  September  5,  1910, 
Mr.  Hay  presented  a  bill  for  the  amount  of  tuition  paid 
by  him  to  the  Rockwood  district.    A  motion  was  passed 
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that  the  bill  be  paid.  The  minutes  do  not  show  the  names 
of  the  directors  who  voted  for  or  against  the  motion. 
At  the  next  regular  meeting  of  the  board,  December  17, 
1910,  a  motion  was  passed  to  reconsider  the  action  taken 
at  the  special  meeting  to  pay  the  Hay  bill.  The  question 
of  payment  was  again  presented  in  a  motion  and  carried 
and  an  order  issued  in  favor  of  Mr.  Hay  for  the  amount 
he  had  theretofore  paid  to  the  Rockwood  Borough  dis- 
trict. It  was  found  by  the  learned  trial  judge  that  neither 
the  minutes  of  the  school  board  of  Milford  Township 
nor  of  the  Borough  of  Rockwood  show  any  contract  be- 
tween the  two  school  districts  for  the  admission  of 
pupils  from  Milford  Township  to  the  borough  schools 
during  any  of  the  years  from  1891  down  to  the  time  of 
trial.  The  minutes  of  the  township  school  district  from 
1891  to  1900  were  not  produced  at  the  trial.  It  was  not 
alleged,  however,  that  they  contained  any  contract  bear- 
ing on  the  subject.  The  authority  for  the  admission  of 
pupils  from  one  district  to  the  school  of  another  at  the 
time  when  the  Hay  children  attended  the  Rockwood 
school  was  Sec.  23  of  the  Act  of  May  8,  1854,  P.  L.  617, 
which  provides  among  other  things  that  *^if  it  shall  be 
found  that  on  account  of  great  distance  from,  or  diffi- 
culty of  access  to,  the  proper  schoolhouse  in  any  district 
some  of  the  pupils  thereof  could  be  more  conveniently 
accommodated  in  the  schools  of  an  adjoining  district  it 
shall  be  the  duty  of  the  directors  or  controllers  of  such 
adjoining  districts  to  make  an  agreement  by  which  such 
pupils  may  be  instructed  in  the  most  convenient  school 
of  the  adjoining  district;  and  the  expense  of  such  in- 
struction shall  be  paid  as  may  be  agteed  upon  by  the 
directors  or  controllers  of  such  adjoining  district  by 
resolution  or  arrangement  entered  upon  the  minutes  of 
the  respective  boards."  This  section  clearly  provides 
that  in  order  to  charge  the  expense  of  instruction  in  one 
district  to  another  district  there  shall  be  an  agreement 
between  the  directors  of  such  districts  evidenced  by  reso- 
lution or  arrangement  entered  upon  the  minutes  of  the 
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respective  boards.  Under  ordinary  circumstances  the 
pupils  of  each  district  attend  the  schools  of  that  district 
and  the  cost  of  their  tuition  is  provided  for  by  the  school 
directors  of  the  district.  The  subject  is  regulated  by 
statute  and  the  authority  to  transfer  attendance  from  one 
district  to  another  is  statutory.  Where  therefore  a  par- 
ticular method  of  procedure  is  provided  for  and  the  con- 
ditions are  prescribed  under  which  a  pupil  from  one  dis- 
trict may  attend  a  school  in  another  district  the  require- 
ments of  the  statute  must  be  observed.  As  there  was  no 
action  of  either  board  of  school  directors  in  the  present 
case  'Tby  resolution  or  arrangement  entered  upon  the 
minutes"  it  is  manifest  that  the  borough  district  could 
not  have  maintained  an  action  against  the  township  dis- 
trict for  the  tuition  of  the  Hay  children.  If  liability  ex- 
isted at  all  it  existed  by  force  of  the  statute  and  this  not 
having  been  complied  with  no  responsibility  rested  on 
the  township  district*  It  was  said  in  Cascade  School 
District  v.  Lewis  School  District,  43  Pa.  318,  that  if  one 
district  is  to  be  charged  with  the  expense  of  educating 
the  children  of  an  adjoining  district  it  must  be  done  in 
the  manner  the  statute  provides  and  the  resolution  or 
agreement  must  be  entered  upon  the  minutes  of  the  re- 
spective boards.  Out  of  nothing  less  than  this  can  pe- 
cuniary liability  for  such  service  result.  The  learned 
trial  judge  holds  that  neither  the  borough  district  nor 
Mr.  Hay  could  have  enforced  payment  of  the  claim,  but 
he  makes  a  distinction  where  the  directors  in  the  exercise 
of  their  discretion  and  acting  in  what  they  believed  to  be 
the  best  interests  of  the  district  paid  the  bill  and  the 
question  comes  up  in  an  attempt  to  surcharge  them  for 
having  made  an  illegal  payment.  The  fact  that  they 
paid  the  money  voluntarily  and  in  good  faith  is  held  to 
be  an  equitable  reason  why  they  should  not  be  made  lia- 
ble. But  where  they  are  dealing  with  trust  funds  and 
their  authority  is  prescribed  by  statute  there  is  no  place 
for  the  application  of  what  may  be  regarded  as  equitable 
principles.     As  was  said  in  Cascade  School  District 
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V.  Lewis  School  District,  supra,  "all  equities  and  implied 
liabilities  are  excluded  because  the  requisition  is  stat- 
utory." If  they  are  to  be  justified  on  the  grounds  of 
good  faith  any  payment  made  in  the  belief  that  it  was 
for  the  interest  of  the  school  district  might  be  supported 
although  it  lacked  justification  in  the  permission  of  any 
statute.  The  school  directors  are  invested  with  a  limited 
discretion  and  have  authority  within*  this  limit  to  act 
through  agents  and  create  implied  liabilities.  The  case 
cited  by  the  learned  judge  of  the  court  below  of  a  teacher 
hired  without  the  required  record  on  the  minutes  of  the 
board  is  of  that  character :  Dennison  Twp.  School  Dis- 
trict V.  Padden,  89  Pa.  395.  The  right  to  recover  was 
not  because  of  the  validity  of  the  contract  but  because 
the  school  district  had  without  objection  received  the 
services  for  the  time.  The  teacher  could  not  insist,  how- 
ever, on  employment  to  the  end  of  a  term  for  the  reason 
that  there  was  no  enforceable  contract.  The  Kockwood 
district  had  no  legal  demand  against  the  Milford  district. 
Much  less  had  Mr.  Hay  who  had  voluntarily  paid  the 
tuition  of  his  children  in  the  borough.  A  legal  justifica- 
tion of  the  disbursement  to  Mr.  Hay  was  lacking  there- 
fore. The  directors  could  not  give  away  the  public 
money  nor  apply  it  in  what  they  considered  an  equitable 
manner. 

We  are  constrained,  therefore,  to  reverse  the  judgment 
and  remit  the  record  with  instructions  to  enter  judgment 
in  accordance  with  this  opinion. 


Groldberg  v.  Crown  Mutual  Fire  Insurance  Com- 
pany, Appellant. 

Insurance — Fire  insurance — Additional  insurance — Pleading — 
E*vidence — Rules  of  court — Proofs  of  loss. 

In  an  action  on  a  policy  of  fire  insurance  where  the  defendant 
pleads  non  assumpsit,  and  files  notice  of  special  matter  of  defense 
in  that  the  plaintiff  carried  additional  insurance  contrary  to  the 
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terms  of  the  policy,  the  defendant,  after  the  policy  is  proved,  is 
confined  alone  to  the  defense  stated  in  the  notice,  if  a  rule  of  court 
provides  that  the  plea  of  non  assumpsit  covers  only  the  denial  of 
the  making  of  the  contract,  and  that  all  other  defenses  except  pay- 
ment, set-off  and  the  statute  of  limitations,  must  be  confined  to  the 
defenses  stated  in  the  notice  of  special  matter.  , 

In  an  action  on  a  policy  of  fire  insurance,  it  is  not  reversible 
error  for  the  court  to  permit  the  plaintiff  to  offer  in  evidence  the 
proofs  of  loss,  if  it  appears  that  the  offer  involves  nothing  more 
than  putting  upon  the  record  and  bringing  to  the  notice  of  the  jury, 
a  fact  which  was  not  denied  by  the  defendant,  and  therefore  was 
to  be  regarded  as  admitted. 

Insurance — Fire  insurance — Application  not  attached  to  policy — 
Act  of  May  11, 1881,  P.  L.  20. 

In  an  action  on  a  policy  of  fire  insurance  the  application  if  not 
attached  to  the  i>olicy,  is  not  admissible  at  the  instance  of  the  de- 
fendant, although  the  i)olicy  states  **that  other  insurance  is  per- 
mitted as  mentioned  on  application  for  the  insurance," 'and  the 
defense  is  the  taking  out  of  other  insurance  in  alleged  violation  of 
the  contract. 

Argued  May  13,  1915.  Appeal,  No.  188,  April  T., 
1915,  i)y  defendant,  from  judgment  of  C.  P.  Somerset 
Co.,  Feb.  T.,  1914,  No.  107,  on  verdict  for  plaintiff  in 
case  of  Harry  Goldberg  v.  Crown  Mutual  Fire  Insurance 
Company  of  Somerset.  Before  Rice,  P.  J.,  Orlady, 
Head,  Porter,  Henderson,  Kephart  and  Trbxlbr,  JJ. 
AflSrmed. 

Assumpsit  on  policy  of  fire  insurance.  Before  Rup- 
PEL,  P.  J. 

At  the  trial  plaintiff  made  this  offer : 

^'By  Mr.  Shaver :  We  now  offer  in  evidence  the  proof 
of  loss  on  this  policy  No.  515,  in  the  Crown  Mutual  Fire 
Insurance  Company  of  Somerset,  Pa.,  for  the  purpose 
of  showing  the  amount  of  the  liability  of  the  defendant 
company,  and  for  the  purpose  of  showing  compliance 
upon  the  part  of  the  plaintiff  with  the  terms  and  condi- 
tions of  the  policy  upon  his  part  to  be  kept  and  per- 
formed. 
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"By  Mr.  Boose :  This  is  objected  to  for  the  reason  that 
the  proof  of  loss  submitted  is  not  competent  evidence  for 
the  purpose  of  showing  the  value  of  the  goods  alleged  to 
have  been  damaged  by  the  plaintiff's  fire. 

"By  the  Court:  The  objection  raises  a  collateral  ques- 
tion. The  ofifer  is  for  a  specific  purpose  and  the  objec- 
tion does  not  go  to  the  offer,  and  for  that  reason  alone 
the  offer  might  be  admitted.  But  under  the  pleadings 
in  this  case  I  think  the  only  issue  is  as  to  the  question  of 
additional  insurance  on  the  property  lost.  The  plaintiff 
filed  a  statement  giving  a  copy  of  the  policy,  copy  of 
proofs  of  loss,  and  making  averments  as  to  the  amount 
of  loss,  amount  of  insurance,  and  every  other  element 
requisite  for  the  establishment  of  a  claim.  To  this  the 
defendant  filed  an  afSdavit  of  defense  making  no  denial 
of  any  of  the  facts,  and  setting  up  the  single  defense  that 
ther6  was  other  insurance  on  the  property  destroyed 
which  vitiated  the  policy  in  suit  This  was  followed  by 
filing  the  plea  of  non  assumpsit  accompanied  by  special 
matter  setting  up  the  same  questions  referred  to  in  the 
afSdavit  of  defense.  There  is  no  denial  of  the  amount  of 
plaintiff's  loss  and  the  value  of  the  goods  destroyed  or 
any  question  of  that  kind.  No  such  defense  has  been  set 
up  either  by  notice  to  the  insured  before  suit  brought  or 
in  the  pleadings  and  special  matter  on  file  in  the  case, 
and  therefore  the  objections  are  overruled,  the  evidence 
admitted  and  bill  sealed  to  the  defendant.'' 

Exception  noted  for  defendant  before  verdict  and  bill 
sealed.     (1) 

"By  Mr.  Boose  for  defendant:  We  propose  to  identify 
this  policy.  We  propose  to  prove  with  the  witness  on 
the  stand  that  he  was  secretary  of  the  Crown  Mutual 
Fire  Insurance  Company  at  the  time  of  the  issuance  of 
the  policy  in  suit;  that  he  continued  to  be  the  secretary 
of  said  company  up  until  and  after  the  date  of  the  plain- 
tiffs fire;  that  as  secretary  of  said  company  he  never 
received  any  notice  whatever  from  the  plaintiff  that  he 
had  taken  out  additional  insurance  in  other  companies ; 
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that  the  only  insurance  whict  the  plaintiflE  had  at  the 
time  of  issuing  the  policy  in  suit  as  stated  by  the  plaintiff 
himself  was  f  1,000.00  insurance  in  the  ^tna.  This  to 
be  followed  by  proof  by  several  other  witnesses  that  sub- 
sequent to  the  date  of  the  policy  in  suit,  the  plaintiff  took 
out  $5,000.00  additional  insurance  in  other  companies; 
all  of  this  testimony  being  offered  for  the  purpose  of 
showing  a  violation  of  the  clause  in  the  policy  which  ren- 
ders said  policy  void  if  other  insurance  shall  have  been 
procured  by  the  insured  without  the  agreement  of  the 
defendant  endorsed  or  added  to  its  said  policy. 

"By  Mr.  Shaver :  This  offer  is  objected  to  for  the  fol- 
lowing reasons : 

**1.  It  is  an  attempt  on  the  part  of  the  defendant  to 
contradict  the  terms  of  its  own  contract  in  writing. 

"2.  The  proof  is  irrelevant  and  immaterial  for  the  rea- 
son that  under  the  terms  of  the  contract  the  insured  was 
given  permission  to  take  out  other  insurance.  If  ad- 
missible at  all  under  the  contract  and  the  pleadings,  it 
would  be  admissible  only  upon  proof  by  the  defendant 
of  its  compliance  with  the  terms  and  provisions  of  the 
Act  of  1881,  relative  to  the  defendant's  compliance  with 
the  said  act  is  attaching  a  copy  of  the  application  to  the 
policy. 

"3.  And  generally,  the  offer  is  irrelevant,  incompetent 
and  immaterial. 

"By  the  Court :  As  I  understand  the  offer,  it  is  sim- 
ply to  prove  the  additional  insurance  already  established 
by  the  plaintiff's  testimony  and  embodied  in  the  proofs  of 
loss  which  have  been  offered  in  evidence  and  therefore  I 
can  see  no  advantage  to  come  to  the  defendant  from 
offering  this  proof.  The  policy  in  suit  has  attached  to 
it  this  clause :  *Other  insurance  permitted  as  mentioned 
on  application  for  this  insurance.'  No  copy  of  the  ap- 
plication is  attached  to  the  policy  as  provided  by  the  Act 
of  1881,  the  objections  are  sustained,  the  evidence  ex- 
cluded and  bill  sealed  to  the  defendant"     (2) 


Digitized  by 


Google 


364    GOLDBERG  v.  CROWN  MUT.  P.  INS.  CO.,  AppeUant. 
Verdict— Arguments.      [61  Pa.  Superior  Ct. 
Verdict  and  judgment  for  plaintiflE  for  f  1,137.91.    De- 
fendant appealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence  and 
(3)  in  giving  binding  instructions  for  plaintiff. 

Normafv  T.  Boose,  for  appellant — Proofs  of  loss  are 
not  admissible  in  evidence  against  the  objection  of  the 
defendant  as  to  their  competency,  as  affirmative  evidence 
for  the  jury  of  the  amount  of  the  loss :  Com.  Ins.  Co.  v. 
Sennett,  41  Pa.  161 ;  Lycoming  Ins.  Co.  v.  Schreffler,  42 
Pa.  191 ;  Cole  Bros.  v.  Manchester  Fire  Assurance  Co., 
188  Pa.  345;  Sutton  v.  American  Fire  Ins.  Co.,  188  Fa- 
380;  Cummins  v.  German  American  Ins.  Co.,  192  Pa. 
359. 

Under  the  issue  raised  by  the  pleadings,  the  plaintiff 
was  required  to  prove  his  whole  case  before  the  defend- 
ant could  be  put  upon  proof  of  its  defense:  Heck  v. 
Shener,  4  S.  &  R.  249;  Rogers  v.  Old,  5  S.  &  R.  403; 
Sossong  V.  Rosar,  112  Pa.  197;  Natl.  Ins.  Co.  v.  Brown, 
128  Pa.  386 ;  Long  v.  Morningstar,  212  Pa.  458 ;  Shannon 
V.  Castner,  21  Pa.  Superior  Ct.  294;  Cochran  v.  Mc- 
George,  54  Pa.  Superior  Ct.  456 ;  Flegal  v.  Hoover,  156 
Pa.  276;  Taylor  v.  Beatty,  202  Pa.  120. 

It  appearing  from  the  proofs  of  loss  introduced  in  evi- 
dence by  the  plaintiff  that  he  had  taken  out  additional  in- 
surance it  was  incumbent  upon  the  plaintiff  to  prove  that 
the  defendant  had  waived  this  condition  of  the  policy,  or 
was  estopped  to  assert  it:  Greiner  v.  Ins.  Co.,  25  Lane. 
337;  Monk  v.  Penn  Twp.  Fire  Ins.  Ass'n.,  27  Pa.  Su- 
perior  Ct.  449;  Smith  v.  West  Branch  Fire  Ins.  Co.,  31 
Pa.  Superior  Ct.  29 ;  Weiler  v.  Lancaster  County  Mut. 
Ins.  Co.,  50  Pa.  Superior  Ct.  249. 

J.  A.  Berkey,  with  him  C.  L.  Shaver,  for  appellee, 
cited:  Wakely  v.  Sun  Ins.  Co.  of  London,  246  Pa.  268; 
Hebb  V.  Kittanning  Ins.  Co.,  138  Pa.  174 ;  Moore  v.  Su»- 
quehana  Mut.  Fire  Ins.  Co.,  196  Pa.  30;  Klein  v.  Frank- 
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lin  Ins.  Co.,  13  Pa.  245;  Everett  v.  London,  Etc.,  Ins. 
Co.,  142  Pa.  332;  NatL  Ins.  Co.  v.  Brown,  128  Pa.  386; 
Muir  V.  Preferred  Accident  Ins.  Co.,  203  Pa.  338;  Bush 
V.  Hartford  Fire  Ins.  Co.,  222  Pa.  419;  Mahon  v.  Pacific 
Mut.  L.  Ins.  Co.,  144  Pa.  409;  Zimmer  v.  Central  Acci- 
dent Ins.  Co.,  207  Pa.  472. 

Opinion  by  Trbxler,  J.,  October  11, 1915 : 
This  is  an  action  upon  a  fire  insurance  policy.  No.  37, 
Section  10,  of  the  rules  of  court  of  Somerset  County  pro- 
vide, "In  the  action  of  assumpsit,  the  plea  of  non  as- 
sumpsit shall  operate,  only  as  a  denial  in  fact  of  the  ex- 
press contract  or  promise  alleged  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law,  and  all  defenses  not  admissible  under 
this  plea,  except  payment,  set-oflf  and  the  statute  of  limi- 
tations, shall  be  embraced  and  set  forth  in  the  special 
matter  of  defense  to  be  filed  with  the  plea."  The  de- 
fendant entered  a  plea  of  non  assumpsit  and  filed  notice 
of  special  matter  in  that  it  denied  liability  for  the  reason 
that  the  plaintiff,  contrary  to  the  provisions  of  the  policy, 
had  subsequently  carried  additional  insurance  without 
obtaining  the  consent  of  the  defendant.  Under  the  rule  of 
court  above  quoted,  when  the  parties  went  to  trial,  after 
proof  of  the  contract  of  insurance,  the  issue  was  con- 
fined to  the  single  question  of  fact,  whether  the  plaintiff 
had  rendered  the  policy  void  by  the  taking  of  additional 
insurance.  The  validity  of  the  rule  is  not  raised.  The 
Act  of  May  27,  1887,  Section  7,  P.  L.  272,  provides  that 
"the  pleadings  in  all  courts  to  be  subject  to  the  rules 
of  the  respective  courts  as  to  notice  of  special  matter.'^ 
Under  the  above  rule  of  court  the  general  plea  of  non 
assumpsit  covered  only  the  denial  of  the  making  of  the 
contract.  The  evident  purpose  of  the  rule  is  to  limit  the 
trial  to  those  things  that  are  specifically  denied  by  the  de- 
fendant and  the  defendant  having  in  this  case  pleaded 
specially  the  matter  of  additional  insurance,  by  its  act 
avowed  that  it  was  willing  to  go  to  trial  upon  that  ques- 


Digitized  by 


Google 


366  GOLDBERG  v.  CROWN  MUT.  F.  INS.  CO.,  Appellant. 
Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
tion  alone.  Under  the  rule  of  court  the  plea  of  non  as- 
sumpsit required  the  plaintiff  to  prove  the  "express  con- 
tract or  promise  alleged"  and  nothing  more. 

The  lower  court  allowed  the  plaintiff  to  put  in  evidence 
the  proofs  of  loss  and  this  is  assigned  for  error.  Ordi- 
narily the  proofs  of  loss  are  not  admissible.  There  are  a 
large  number  of  cases  that  so  hold,  we  need  only  refer  to 
one,  Rosenberg  v.  Fireman's  Fund  Ins.  Co.,  209  Pa.  336. 
However,  after  the  policy  of  insurance  was  admitted,  the 
offer  by  the  plaintifif  of  the  proofs  of  loss  was  nothing 
more  than  putting  upon  the  record  and  bringing  to  the 
notice  of  the  jury  a  fact  which  was  not  denied  by  defend- 
ant and  therefore  was  to  be  regarded  as  admitted.  We 
think  therefore  that  the  admission  of  the  proofs  of  loss 
was  not  error. 

The  only  other  matter  we  need  to  consider  is  whether 
the  court  erred  in  not  admitting  the  application  which 
did  not  accompany  the  policy,  nor  was  attached  thereto 
as  required  by  the  Act  of  May  11, 1881,  P.  L.  20,  Section 
1.  Both  the  appellate  courts  of  this  State  have  uniformly 
held  that  the  insured  cannot  in  such  case  put  the  appli- 
cation in  evidence.  It  is  barred  by  the  express  language 
of  the  act.  The  question  is  not  any  longer  open  to  dis- 
cussion. The  defendant  however  argues  that  as  the 
written  portion  of  the  policy  states,  "that  other  insurance 
(is)  permitted  as  mentioned  on  application  for  this  in- 
surance,''  and  as  this  clause  is  meaningless,  standing  by 
itself,  that  it  was  the  duty  of  the  plaintiff  to  introduce 
the  application  in  evidence  to  explain  what  other  in- 
surance was  permitted.  The  clause  above  inserted  is  not 
meaningless.  It  may  fairly  be  argued  that  it  is  am- 
bigtious.  It  may  mean  that  as  stated  in  the  application, 
other  insurance  is  permitted,  that  is  without  limit,  not 
an  unusual  privilege  granted  by  insurance  companies,  or 
it  may  mean  other  insurance  permitted  such  as  is  desig- 
nated, or  permitted  by  the  application.  Of  course,  as 
between  these  two  constructions,  the  lower  court  very 
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properly  chose  the  one  more  favorable  to  the  insured : 
Bingell  v.  Koyal  Ins.  Co.,  240  Pa.  412. 

The  defendant  having  admitted  the  claim  and  its  only 
defense  being  the  taking  out  of  additional  insurance,  the 
proof  of  that  failing,  the  court  properly  directed  a  ver- 
dict in  favor  of  the  plaintiflE. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 

Porter,  J.,  dissents. 


Commonwealtli,  Appellant,  v.  Sweeney. 

statutes — Construction — Adulteration  of  drugs — Act  of  May  8, 
1909,  P.  L.  470. 

The  Act  of  May  8,  1909,  P.  L.  470,  entitled  "An  act  to  prevent 
the  manufacture  and  sale  of  adulterated  or  misbranded  drugs; 
defining  the  word  *drug';  prescribing  penalties  for  violation  of  this 
act,  and  the  method  of  its  enforcement,"  is  a  highly  beneficial  and 
remedial  statute,  and  must  be  so  construed,  if  possible,  as  to  give 
effect  to  legislative  intent.  The  fact  that  it  carries  a  penalty  for 
its  violation,  and  to  that  extent  may  be  regarded  as  a  penal  statute, 
is  not  a  ground  for  subjecting  it  to  such  a  hypercritical  construc- 
tion as  to  thwart  the  legislative  design. 

Constitutional  law — Delegation  of  legislative  power — Adultera- 
tion of  drug — Definition  of  drug — Act  of  May  8,  1909,  Section  3, 
Clause  1,  P.  L,  ilO — Revival  or  amendment  of  law. 

The  first  clause  of  Section  3,  of  the  Act  of  May  8,  1909,  P.  L. 
470,  which  provides  "that  for  the  purpose  of  this  act,  an  article 
shall  be  deemed  to  be  adulterated :  Pirst :  If  a  drug  is  sold  under 
or  by  any  name  recognized  by  the  United  States  Pharmacopoeia,  the 
National  Pormulary,  or  the  American  Homeopathic  Pharmacopceia, 
it  differs  from  the  standard  of  strength,  quality  or  purity  as  de- 
termined by  the  test  or  formula  laid  down  in"  the  standard  works 
mentioned,  etc.,  does  not  violate  Article  II,  Section  1,  of  the  Con- 
stitution of  Pennsylvania  prohibiting  any  delegation  of  legislative 
power,  inasmuch  as  it  does  not  designate  any  person  or  body  to 
which  such  power  is  delegated. 

Clause  1,  of  Section  3,  of  the  Act  of  May  8, 1909,  P.  L.  470,  does 
not  violate  Article  m,  Section  6,  of  the  Constitution  of  Pennsyl- 
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vania  which  provides  that  "No  law  shall  be  revived,  amended,  or 
the  provisions  thereof  extended  or  conferred  by  reference  to  its 
title  only,"  inasmuch  as  there  is  nothing  in  the  language  used, 
disclosing  an  intent  to  write  into  the  provisions  of  the  act  any 
former  law  of  Pennsylvania  or  the  United  State,  or  to  stamp  with 
legislative  power  and  authority  any  future  act  of  the  editors  or 
compilers  of  the  standard  works  mentioned.  The  act  is  to  be  con- 
strued only  as  referring  to  the  standard  editions  of  the  works  men- 
tioned, in  existence  at  the  time  of  the  passage  of  the  act. 

Com.  V.  Dougherty,  39  Pa.  Superior  Ct.  338,  distinguished  and 
explained. 

Argued  Nov.  30,  1914.  Appeal,  No.  120,  April  T., 
1915,  by  plaintifif,  from  order  of  Q.  S.  Fayette  Co.,  Sept. 
Sessions,  1914,  No.  115,  quashing  indictment  in  case  of 
Commonwealth  v.  J.  H.  Sweeney.  Before  Rice,  P.  J., 
Orlady,  Head,  Kephart  and  Trbxlbr,  J  J.    Reversed. 

Indictment  for  violation  of  the  Act  of  May  8,  1909, 
Sec.  3,  Clause  1,  P.  L.  470.    Before  Umbel,  P.  J. 

The  case  turned  upon  the  constitutionality  of  the  Act 
of  May  8, 1909,  Clause  1,  Section  3.  The  facts  are  stated 
in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  quashing  the  indictment. 

Charles  A.  Lewis,  with  him  &.  Bay  Shelby,  for  appel- 
lant.— The  standard  by  which  the  strength,  quality  and 
purity  of  a  "drug'^  is  tested  is  the  formulse  laid  down  in 
three  standard  works  of  authority  in  general  use  among 
pharmacists,  physicians,  and  manufacturing  druggists 
of  the  United  States. 

The  words  designating  these,  or  the  one  adopted  as  a 
standard,  in  the  State  of  Ohio  Act  is  "United  States 
Pharmacopoeia,"  etc.  In  the  United  States  Pure  Food 
and  Drug  Act  of  1906,  the  words  are  ^Pharmacopoeia  offi- 
cial at  the  time  of  the  investigation,"  and  in  the  Pennsyl- 
vania Pure  Drug  Act  of  May  25, 1897,  P.  L.  85  (now  re- 
pealed), the  words  used  are  the  "Latest  Edition"  of  the 
Pharmacopoeia    of   the   United    States,   the    National 
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Formulary,  or  the  American  Homeopathic  Dispensa- 
tory- 
All  of  these  acts  have  been  declared  constitutional 
upon  this  point:  Ohio  v.  Emery,  55  Ohio  364;  Common- 
wealth V.  Costello,  et  al.,  18  D.  R.  1067. 

The  general  tendency  of  the  courts  upon  this  subject  is 
shown  in  Southern  Pac.  Co.  v.  United  States,  171  F.  R 
360;   Standard  Oil  Co.  v.  United  States,  221  U.  S.  1 
Union  Bridge  Co.  v.  United  States,  204  U.  S.  364 
Locke's  App.,  72  Pa.  491;  McGonnelPs  License,  209  Pa. 
327. 

^*The  legislature  can  make  a  law  to  delegate  a  power 
to  determine  some  fact  or  state  of  things  upon  which  the 
law  makes  or  intends  to  make  its  own  action  depend" : 
McGonneirs  License,  209  Pa.  327;  O'Neil  v.  Artisans 
Ins.  Co.,  166  Pa.  72;  Locke's  App.,  72  Pa.  491;  Butt- 
field  V.  Stranahan,  192  U.  S.  470. 

H.  8.  Dumhauld,  with  him  Robinson  &  McKean  and 
R.  M.  Carroll,  for  appellee. — The  general  language  of 
this  statute  is  its  undoing.  There  is  room  for  the  con- 
tention that  there  is  no  delegation  of  legislative  power  in 
adopting  from  a  standard  authority  and  a  recognized 
edition  a  definition  for  "adulterated''  drugs. 

It  is  an  entirely  different  proposition  to  refer  the  defi- 
nition generally  to  three  authorities  without  mentioning 
any  edition. 

The  provision  in  question  clearly  violaties  Article  III, 
Section  6,  of  the  Constitution :  Com.  v.  Dougherty,  39 
Pa.  Superior  Ct.  338;  Com.  v.  Kephart,  17  Dist.  Rep. 
1051. 

Opinion  by  Head,  J.,  October  25, 1915 : 

The  Act  of  May  8,  1909,  P.  L.  470,  is  entitled,  *'An 
act  to  prevent  the  manufacture  and  sale  of  adulterated 
or  misbranded  drugs;  defining  the  word  'drug';  pre- 
scribing penalties  for  violation  of  this  act,  and  the 
method  of  its  enforcement."  The  statute  therefore  be- 
VOL.  LXI — 24 
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longs  to  that  class  of  legislation  which  has  for  its  aim 
and  object  the  prevention  of  such  injuries  to  the  public 
health  as  are  likely  to  result  from  the  general  use  of  im- 
pure OP  adulterated  food,  drinks,  drugs,  and  other  like 
articles.  Such  statutes  are  highly  beneficial  and  reme- 
dial and  must  be  so  construed,  if  possible,  as  to  give 
efifect  to  the  legislative  intent.  It  is  apparent  that  if 
isuch  a  statute  is  to  become  fully  operative,  some  penalty 
must  be  prescribed  for  those  who  refuse  to  obey  it.  In 
this  sense  and  to  this  extent  it  may  be  regarded  as  a 
penal  statute.  But  it  is  not  on  that  account  to  be  sub- 
jected to  such  a  hypercritical  construction  as  would 
thwart  the  legislative  design. 

The  first  section  declares  it  to  be  unlawful  for  anyone 
to  sell,  offer  for  sale  or  have  in  possession,  with  intent  to 
sell,  any  drug  adulterated  or  misbranded  within  the 
meaning  of  the  act.  The  second  section  defines  the  word 
"drug''  and  states  what  shall  be  included  within  that 
term  as  used  in  the  statute.  The  first  clause  of  section 
three  which  gives  rise  to  this  controversy  we  quote: 
"That  for  the  purpose  of  this  act,  an  article  shall  be 
deemed  to  be  adulterated :  First :  If  a  drug  is  sold  under 
or  by  any  name  recognized  by  the  United  States  Phar- 
macopoeia, the  National  Formulary,  or  the  American 
Homeopathic  Pharmacopoeia,  it  differs  from  the  stand- 
ard of  strength,  quality  or  purity  as  determined  by  the 
test  or  formula  laid  down  in"  the  standard  works  already 
mentioned,  etc. 

The  defendant  in  the  present  case  was  indicted  for  a 
violation  of  this  statute.  The  indictment  charges  that 
the  defendant  "did  have  in  his  possession,  with  intent  to 
sell,  and  did  sell  and  offer  to  sell  adulterated  and  mis- 
branded  drugs,  to  wit,  essence  of  ginger,  the  same  not 
being  of  the  standard  of  strength,  quality  and  purity  by 
the  test  or  formulae  laid  down  in  the  United  States  Phar- 
macopoeia, etc.,  contrary  to  the  form  of  the  act  of  as- 
sembly," etc.  When  the  case  was  called  for  trial  defend- 
ant's counsel  moved  to  quash  the  indictment  because  the 
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third  section  of  the  statute  already  quoted  is  unconstitu- 
tional and  void  for  the  reasons  (a)  that  it  is  in  violation 
of  Article  II,  Section  1,  of  the  Constitution  prohibiting 
any  delegation  of  legislative  power,  and  (b)  because  it 
is  in  conflict  with  Article  III,  Section  6,  of  the  said  Con- 
stitution which  provides:  "No  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or  conferred 
by  reference  to  its  title  only,"  etc.  The  learned  trial 
court,  declaring  orally  from  the  bench  that  "provision 
first  of  the  third  section  of  the  Act  of  May  8, 1909,  is  un- 
constitutional," granted  the  motion  and  quashed  the  in- 
dictment.   The  Commonwealth  then  took  this  appeal. 

We  will  briefly  consider  the  two  reasons  assigned  in 
the  order  in  which  they  are  stated : 

(1)  If  the  statute  does  in  fact  contain  a  delegation 
of  legislative  power,  it  ought  to  be  apparent  to  what 
person  or  body  such  power  is  delegated.  It  should  also 
be  clear,  that  without  the  exercise  of  legislative  power 
by  the  person  or  body  to  whom  the  delegation  has  been 
made,  the  statute  remained  incomplete,  so  that  the  legis- 
lative will  had  not  yet  been  fully  made  known.  In  con- 
sidering a  similar  objection  to  an  earlier  statute,  this 
court  said,  in  Poster  Township  Road  Case,  32  Pa.  Su- 
perior Ct.  51 :  "Did  not  the  act,  upon  its  approval  by  the 
governor,  become  immediately  effective  in  every  town- 
ship of  its  class  throughout  the  Commonwealth?  Did  it 
need  or  invite  the  aid  of  any  other  power  or  authority 
to  make  its  commands  and  prohibitions  binding  and 
obligatory  on  every  municipality,  officer  or  taxpayer 
within  the  sweep  of  its  provisions?  Did  the  law  come 
from  the  hands  of  its  creator,  the  legislature,  in  a  state 
of  suspended  animation,  thus  to  continue,  until  some 
affirmative  act  of  Foster  Township  or  its  taxpayers  gave 
to  it  the  force  and  vitality  of  a  living  enactment?'^ 

When  we  examine  the  statute  now  before  us  in  the 
light  of  these  considerations,  we  must  necessarily  reach 
the  conclusion  adopted  in  the  case  just  cited.  Can  it  be 
fairly  argued  that  the  proprietor  or  compiler  of  the 


Digitized  by 


Google 


372     COMMONWEALTH,  AppeUant,  v.  SWEENEY. 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
United  States  Pharmacopoeia,  for  instance,  is  given  any 
authority  to  do  or  omit  to  do  any  act  which  would  deter- 
mine the  guilt  or  innocence  of  one  charged  with  a  viola- 
tion of  the  statute?  It  is  by  virtue  of  the  legislative 
declaration,  and  of  it  alone,  the  defendant  was  pro- 
hibited from  selling  an  adulterated  drug.  There  is 
no  hint  in  the  act  of  any  power  or  authority  in  the  com- 
piler of  the  pharmacopoeia  to  nullify  in  any  respect  the 
prohibition,  of  the  statute ;  or  to  so  act  as  to  change  for 
better  or  worse  the  condition  of  any  citizen  affected  by 
the  terms  of  the  enactment.  It  is  no  new  doctrine,  cer- 
tainly since  Lockers  App.,  72  Pa.  491,  to  hold  that  be- 
cause the  legislative  will  is  to  become  operative  on  the 
ascertainment  of  a  fact  which  is  to  be  determined  aliunde 
the  statute  itself,  the  legislative  effort  does  not  become 
abortive.  As  was  shown  in  Foster  Township,  supra,  the 
reasoning  of  Locke's  Appeal  has  been  approved  in  many 
cases  down  to  and  including  the  latest  utterances  of  the 
Supreme  Court  on  the  subject.  This  court  followed  it 
in  the  case  cited,  and  we  are  convinced  the  same  line  of 
reasoning  applied  to  the  case  before  us  must  lead  to  the 
conclusion  that  the  Act  of  1909  discloses  no  attempt  on 
the  part  of  the  legislature  to  delegate  to  another  those 
legislative  powers  which  must  reside  exclusively  in  the 
general  assembly. 

( 2 )  Has  the  legislature  undertaken  to  revive  or  amend 
any  law  or  extend  or  confer  its  provisions  by  reference 
to  its  title  only?  An  examination  of  the  act  itself  re- 
veals to  our  vision  no  such  attempt  There  is  nothing 
in  the  legislative  language  disclosing  an  intent  to  wTite 
into  its  provisions  any  former  law  of  the  state  or  the 
United  States ;  or  to  stamp  with  legislative  power  and 
authority  any  future  act  of  the  editors  or  compilers  of 
the  standard  works  referred  to.  The  argument  that 
such  compilers  would  be  at  liberty  from  time  to  time,  at 
their  pleasure,  to  issue  new  editions  of  the  several  works 
in  which  the  formulae  for  compounding  certain  drugs 
might  be  changed  from  those  in  existence  at  the  time  of 
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the  legislative  enactment,  and  thus  create  an  offense,  is 
without  force.  The  plainest  principles  of  construction 
ought  to  lead  any  court  to  determine  that  the  legislative 
language  referred  only  to  the  standard  editions  of  such 
works  in  existence  at  the  time  of  the  passage  of  the  act. 
This  was  the  conclusion  reached  by  the  Supreme  Court 
of  Ohio  in  the  construction  of  a  statute  similar  to  the  one 
before  us,  Ohio  v.  Emery,  53  Ohio  364.  The  same  rea- 
soning was  adopted  and  the  same  conclusion  reached  by 
President  Judge  McMichael,  of  Common  Pleas  No.  3  of 
Philadelphia  County,  in  a  careful  and  convincing  opin- 
ion in  Commonwealth  v.  Costello,  reported  in  18  Pa. 
Dist.  Rep.  1067. 

But  we  are  earnestly  urged  to  say  that  the  question 
now  under  consideration  is  ruled  by  our  own  case  of 
Commonwealth  v.  Dougherty,  39  Pa.  Superior  Ct.  338. 
There  is,  however,  a  broad  and  marked  distinction  be- 
tween the  two  cases.  Leaving  out  of  consideration  en- 
tirely one  of  the  two  separate  and  distinct  grounds  on 
which  the  judgment  in  that  case  rested  and  confining 
our  attention  to  the  remaining  one,  it  is  to  be  observed, 
(a)  that  the  statute  there  in  question  did  in  terms  un- 
dertake to  read  into  itself,  by  reference  only  to  its  title, 
an  entire  act  of  the  federal  Congress  known  as  the  "Food 
and  Drugs  Act  of  June  30,  1906."  Now  an  act  of  the 
federal  Congress  is  a  law.  Where  its  terms  are  applica- 
ble, it  is  as  much  the  law  of  Pennsylvania  as  it  is  of 
Maine  or  California.  To  attempt  to  write  in  bulk  the 
entire  terms  and  provisions  of  such  a  law  into  a  statute 
of  Pennsylvania,  by  a  reference  only  to  its  title,  would 
be  a  legislative  act  clearly  and  expressly  forbidden  by 
the  very  language  of  our  own  Constitution.  It  is  to  be 
further  noticed  (b)  that  the  operation  of  the  statute 
which  was  in  part  stricken  down  in  that  case  not  only 
attempted  to  re-enact,  by  a  reference  to  its  title  merely, 
the  entire  provisions  of  an  act  of  the  federal  Congress, 
but  as  well  to  incorporate  in  our  statute  "the  rules  and 
regulations  promulgated  from  time  to  time  for  the  en- 
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forcement  of  the  same."  It  does  not  require  an  elab- 
orate discussion  to  show  that  the  statute  we  are  now 
considering,  whether  we  view  it  literally  or  substantial- 
ly, is  in  an  entirely  different  class  from  that  construed 
in  Commonwealth  v.  Dougherty. 

We  are  of  opinion,  therefore,  that  the  Act  of  1909,  un- 
der which  the  defendant  was  indicted,  cannot  be  stricken 
down  on  the  ground  that  in  its  enactment  the  legislature 
had  gone  outside  the  constitutional  limitations  on  the 
legislative  power.     The  assignment  of  error  is  sustained. 

The  order  or  decree  quashing  the  indictment  is  re- 
versed and  set  aside  and  a  procedendo  awarded. 


Burke  Electric  Company  v.  Pennsylvania  Light 
and  Power  Company,  Appellant. 

Contract — Sale — Parties — Corporatiorin-Case  for  jury. 

In  an  action  against  a  corporation  for  machinery  sold  and  de- 
livered, where  the  defendant  alleges  that  the  machinery  was  or- 
dered by  another  corporation  from  which  the  defendant  had  bought 
it,  the  case  is  for  the  jury,  where  the  evidence  tends  to  show  that, 
although  no  express  contract  was  proven,  the  machinery  was  con- 
signed to  the  defendant,  and  received  by  it,  that,  at  the  time,  the 
two  corporations  had  joint  offices,  that  the  same  persons  acted  as 
officers  for  both  companies,  that  the  sign  on  the  office  indicated  that 
it  was  solely  the  office  of  the  defendant,  that  the  existence  of  the 
other  company  was  not  known  to  the  plaintiff  at  the  time,  that  the 
defendant  did  not  notify  the  plaintiff  of  any  mistake,  and  that  there 
had  been  other  transactions  between  the  plaintiff  and  defendant 
both  prior  to  and  subsequent  to  the  delivery  of  the  machinery  in 
question. 

Evidence — BooJcs  of  account — Books  of  common  carriers. 

In  an  action  between  individuals  for  goods  sold  and  delivered, 
the  books  of  a  common  carrier  may  be  received  in  evidence  if  they 
are  verified  on  the  stand  by  a  superior  officer  of  the  carrier  com- 
pany, who  knew  them  to  be  the  books  of  regular  entries  kept  in  the 
course  of  business. 
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Argued  April  28,  1915.  Appeal,  No.  195,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  April  T.,  1913,  No.  1980,  on  verdict  for  plaintiff  in 
case  of  Burke  Electric  Company  v.  Pennsylvania  Light 
&  Power  Company.  Before  EiCB,  P.  J.,  Orlady,  Hbad, 
Henderson,  Kephart  and  Trexler,  JJ.    Afllrmed. 

Assumpsit  for  machinery  sold  and  delivered.  Before 
Carnahan,  J. 

At  the  trial  it  appeared  that  the  machinery  had  been 
consigned  by  plaintiff  from  Erie,  Pennsylvania,  to  the 
defendant  at  Allegheny,  Pennsylvania.  The  defendant 
claimed  that  the  machinery  had  been  bought  by  another 
corporation  named  the  Oil  Recovery  Company  from 
which  the  defendant  had  bought  it  for  full  value. 

At  the  trial  the  court  admitted  in.  evidence  under  ob- 
jection and  exception  the  books  of  the  American  Express 
Company  to  show  the  shipment,  after  such  books  had 
been  verified  by  William  N.  Nearing,  chief  clerk  of  the 
express  company,  and  by  other  employees  of  the  com- 
pany.    (1-3) 

Other  facts  appear  by  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f414.79.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (1-3)  rulings  on 
evidence  quoting  the  bill  of  exceptions  and  (11)  answer 
to  plaintiff's  second  point,  quoted  in  the  opinion  of  the 
Superior  Court. 

Wm.  A.  Seifert,  of  Reed,  Smith,  Shaw  &  Beal,  for  ap- 
pellant.— There  is  absolutely  no  proof  as  to  who  made 
the  records  of  either  the  American  Express  Company, 
Adams  Express  Company  or  the  Pennsylvania  Company, 
and  naturally  there  was  no  effort  made  to  explain  the 
absence  of  the  persons  in  whose  handwritings  they  were : 
Philadelphia  Bank  v.  OflScer's  Executors,  12  S.  &  R.  48; 
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Ridgway  v.  Farmers  Bank,  12  S.  &  R.  255;  Pittsburgii 
Coal  Co.  V.  Foster,  59  Pa.  365;  Shrader  v.  United  States 
Glass  Co.,  179  Pa.  623;  Com.  v.  Hickey,  172  Pa.  39; 
Harkness  v.  Swissvale  Borough,  238  Pa.  544;  Broadrick 
V.  Broadrick,  25  Pa.  Superior  Ct  225. 

.  ..*  ■  *  •'• 

H.  K.  Siebeneck,  of  Seymour,  Patterson  &  Sieheneck, 
with  him  Thomas  A.  Miller,  for  appellee,  cited :  Keim  v. 
Rush,  5  W.  &  S.  377 ;  Laird  v.  Campbell,  100  Pa.  159. 

Opinion  by  Orlady,  J.,  October  25, 1915 : 

The  plaintiff's  claim  was  for  payment  of  certain  elec- 
trical machinery  consigned  by  it  from  Erie,  to  the  de- 
fendant at  Allegheny,  Pennsylvania.  The  defense  was 
that  this  defendant  had  not  ordered  the  machinery,  that 
it  did  not  receive  or  use  it,  but  that  it  had  been  ordered 
by  another  party,  an  Oil  Recovery  Company,  which  re- 
ceived it,  and  subsequently  sold  it  to  the  defendant  in 
this  action,  and  that  full  payment  had  been  made  by  this 
defendant  to  the  Oil  Recovery  Company. 

The  defendant  is  a  Pennsylvania,  and  the  Oil  Recovery 
Company  an  Arizona  corporation  doing  business  in  this 
State.  When  the  machinery  was  delivered,  the  two  cor- 
porations had  joint  offices,  and  the  same  persons  acted 
as  president,  secretary,  treasurer  and  superintendent  of 
each.  The  office  sign  exhibited  to  the  public,  indicated 
that  the  place  was  solely  the  office  of  the  defendant,  and 
the  proof  clearly  shows  that  the  existence  of  the  Oil  Re- 
covery Company  was  not  known  to  the  plaintiff  until 
the  affidavit  of  defense  was  filed,  at  which  time  the  offi- 
cers of  the  defendant  company  had  been  changed,  and 
the  stock  was  held  by  different  persons  from  what  it  had 
been  when  the  machinery  was  shipped. 

There  was  no  evidence  adduced  to  show  an  express 
contract,  and  the  plaintiff's  right  to  recover  was  based 
on  the  determination  of  the  question  of  whether  this  de- 
fendant actually  received  the  machinery  and  knowingly 
kept  and  used  it.    This  question  was  summarized  in  the 
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plaintifTs  second  point  (11th  assignment),  "If  the  three 
generators  and  one  sub-base  were  shipped  to  the  defend- 
ant by  the  plaintiff,  and  defendant  received  the  same 
from  the  railroad  and  express  companies,  thereby  dis- 
charging the  railroad  and  express  companies  from  lia- 
bility to  the  plaintiff,  and  if  the  defendant  did  not  with- 
in a  reasonable  time  notify  plaintiff  of  the  alleged  mis- 
take, then  the  defendant  company  was  bound  to  pay  for 
the  same,  whether  it  authorized  the  sending  of  the  order 
or  not"  which  was  aflBlrmed  by  the  trial  judge  with  the 
qualification,  "provided  the  defendant  knowingly  re- 
ceived the  machinery."  The  dispute  was  further  com- 
plicated by  the  fact  that  the  defendant  admitted  liability 
for  the  first  item  of  charge  consigned  to  it  on  November 
29, 1907,  of  130.07,  but  claimed  as  a  set-off  to  that  item  a 
credit,  as  shown  by  a  statement  of  plaintiff,  of  |99.43, 
which  made  a  balance  in  its  favor  of  |69.35.  This 
course  of  business  clearly  indicated  that  there  had  been 
some  business  transactions  between  the  parties  as  named 
in  this  action.  Whatever  of  doubt  there  was  as  to  the 
particular  company  receiving  the  machinery,  was  due 
to  the  manner  of  doing  business  by  the  defendant, 
through  the  name  of  another  corporation,  so  closely  as- 
sociated with  it  as  was  the  Oil  Recovery  Company,  with- 
out a  fair  disclosure  of  its  actual  relation  to  it.  The 
machinery  was  shipped  in  June  and  July,  1909,  by  rail- 
road and  express  service,  and  bills  for  the  same  were 
mailed  to  the  defendants  within  the  same  months,  with 
notice  on  the  bill  "Terms  net  cash  30  days,"  and  the  trial 
was  held  September  18, 1914. 

It  is  well  known  that  with  the  volume  of  business 
transacted  by  common  carriers  it  is  practically  impos- 
sible, after  the  lapse  of  years  to  produce  all  the  books, 
clerks,  salesmen,  teamsters  and  the  like,  who  have  con- 
tributed by  their  service  in  a  special  transaction.  The 
rule  is  fairly  stated  in  2  Wigmore  on  Evidence,  Section 
1530.  In  such  a  case  it  would  be  suflQcient  if  the  books 
verified  on  the  stand  by  a  superior  ofllcer  who  knew 
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them  to  be  the  books  of  regular  entries  kept  in  the  es- 
tablishment. It  is  conceded  that  the  exhibits  to  which 
objections  w^re  made  and  overruled,  were  properly  ad- 
mitted for  certain  purposes  "but  not  for  the  purposes 
gathered  from  the  questions  of  counsel  for  plaintiff." 
The  right  to  receive  the  evidence  aflfected  by  the  Ist,  2d, 
3d,  and  4th  assignments  did  not  depend  on  so  narrow  a 
rule  as  claimed  by  appellant.  They  were  the  original 
entry  records  made  in  the  books  of  the  plaintiff  and  du- 
plicated in  the  bound  volume  of  receipts  issued  by  the 
carriers,  by  the  persons  in  office  charge  of  the  defend- 
ant's business. 

The  main  question — Did  the  defendant  knowingly  re- 
ceive the  machinery? — was  purely  one  of  fact,  and  that 
has  been  resolved,  on  sufficient  evidence  by  the  jury, 
against  the  defendant.  The  rule  announced  in  Indiana 
Mfg.  Co.  V.  Hayes,  155  Pa.  160,  is  applicable :  "Conced- 
ing that  the  defendant  did  not  order  the  goods  in  ques- 
tion, yet,  when  they  arrived  and  he  was  notified  that  they 
were  upon  the  car,  it  was  his  duty  to  notify  the  plain- 
tiff of  the  alleged  mistake.  Instead  of  so  doing,  he  took 
the  property  out  of  the  possession  of  the  railroad  com- 
pany and  had  it  hauled  to  his  own  place  of  business. 
After  having  been  fully  informed  of  the  shipment  and 
consignment  to  him,  he  sent  a  check  to  the  plaintiff  com- 
pany for  other  merchandise  purchased  of  it,  without  any 
reference  to  the  goods  in  controversy.  The  case  was  sub- 
mitted to  the  jury  under  proper  instructions.  As  stated 
by  the  trial  judge  to  the  jury,  "There  is  evidence  given 
orally  by  one  or  more  witnesses  on  behalf  of  the  plaintiff 
company  that  there  were  dealings  between  these  parties 
prior  and  subsequent  to  these  transactions,  and  it  is  ad- 
mitted by  the  defendant  company  that  there  was  such 
dealing."  See  also  Farley  v.  Kline,  9  Pa.  Superior  Ct. 
562. 

The  case  was  fairly  tried  and  we  find  no  reversible 
error  in  the  record. 

The  judgment  is  affirmed. 
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Tranter  Manufacturing  Company,  Appellant,  v. 

Blaney. 

Contract — SaXe — Writing — Contemporaneous  agreement  —  Evi- 
dence, 

In  an  action  for  goods  sold  and  delivered  under  a  written  con- 
tract, the  defendant  will  not  be  permitted  to  prove  a  contempora- 
neous parol  agreement  made  with  plaintiff's  agents  and  alleged  to 
have  been  the  inducemeiit  for  signing  the  contract,  where  the  writ- 
ten agreement  provides  as  follows:  'The  within  proposition,  if 
accepted  within days  from  the  date  of  its  submission  and  ap- 
proval and  approved  by  an  executive  officer  of  the  company  is  the 
agreement  between  the  parties  hereto,  and  it  is  agreed  and  under- 
stood that  all  previous  commimications  between  said  parties,  either 
verbal  or  written,  contrary  to  provisions  thereof,  are  hereby  abro- 
gated and  withdrawn." 

Argued  May  11,  1915.  Appeal,  No.  155,  April  t., 
1915,  by  plaintiflfs,  from  judgment  of  C.  P.  Armstrong 
Co.,  June  T.,  1913,  No.  137,  on  verdict  for  defendant  in 
case  of  Tranter  Manufacturing  Company  v.  Prank  S. 
Blaney.  Before  Rice,  P.  J.,  Orlady,  Head,  Porter, 
Henderson,  Kephart  and  Trexlbr,  JJ.    Reversed. 

Assumpsit  for  goods  sold  and  delivered.  Before  King, 
P.  J. 

At  the  trial  defendant  made  this  offer: 

"By  Mr.  Heilman :  Counsel  for  the  defendant  propose 
to  prove  that  Mr.  Duflfy  called  Mr.  Blaney  on  the  tele- 
phone and  asked  him  if  he  wanted  to  buy  a  gas  engine, 
and  that  he,  Duffy,  would  come  out,  and  that  Blaney 
told  him  no,  that  he  was  coming  into  town,  and  also  told 
him  that  he  had  some  advertising  from  foreign  journals 
but  that  he  preferred  to  deal  with  people  near  home,  and 
that  he  would  be  in  town  and  would  meet  him  at  the 
Reynold's  House,  and  following  that  on  the  17th  day  of 
September,  Mr.  Blaney  called  at  the  Reynold's  House 
and  met  Mr.  Duflfy,  and  Mr.  Duflfy  explained  to  him  the 
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yarious  qualities  of  the  gas  engine  and  chopper  in  ques- 
tion,  and  stated  to  Mr.  Blaney  that  it  would  chop  and 
cut  fnmi  fifteen  to  twenty  bushels  per  hour^  and  that  the 
engine  would  run  six  gallons  of  gasoline,  and  if,  he  was 
not  satisfied  with  the  gasoline  part  of  the  engine,  that  he 
could  connect  it  up  with  gas,  and  that  he  submitted  this 
contract  to  Mr.  Blaney  and  Mr.  Blaney  said,  *If  you  wiU 
guarantee  that  this  engine  will  do  as  you  say  it  will  do, 
then  I  will  sign  the  contract,^  and  Mr.  Duflfy  said,  *I  will 
guarantee  it.'  This  for  the  purpose  of  showing  that  this 
contract  was  entered  into  by  Mr.  Blaney  by  reason  of 
representations  and  inducements  made  by  Mr.  DuflEy  and 
guaranteed,  made  and  held  out  to  him,  for  the  defendant 
company  to  induce  him  and  to  secure  his  signature  to  the 
said  contract.  That  in  addition  thereto,  the  plaintiff 
company  recognized  and  ratified  the  statements  and 
declarations  of  Mr.  DuflEy,  made  to  Mr.  Blaney,  and  at- 
tempted to  make  the  engine  chop,  and  also  to  do  as 
Mr.  Duflfy  had  agreed  that  it  should  do,  and  that  the 
company  failed  of  accomplishing  this  object  whereupon 
Mr.  Blaney  notified  the  company  that  the  engine  and  mill 
were  there,  subject  to  their  disposal  unless  they  could 
comply  with  their  arrangements  and  agreements. 

"By  Mr.  Ralston :  Counsel  for  the  plaintiff  objects  to 
this  offer  as  being  incompetent  and  irrelevant  to  deter- 
mine the  issue  in  this  case,  for  the  reason  that  the  con- 
tract for  the  sale  of  property  is  in  writing,  and  that  in 
addition  to  the  contract  being  in  writing,  it  also  contains 
a  clause  in  which  it  is  agreed  and  understood  that  all 
previous  negotiations  between  the  said  parties,  either 
verbal  or  written,  contrary  to  the  provisions  thereof,  are 
abrogated  and  withdrawn,  and  also  that  no  modification 
of  this  agreement  shall  be  binding  upon  the  parties  there- 
to or  either  of  them,  except  such  modification  shall  be  in 
writing  duly  accepted  by  the  purchaser  and  approved  by 
the  executive  oflScer  of  the  company.  It  is  further  ob- 
jected to  for  the  reason  that  the  proposition  contains  no 
offer  on  the  part  of  the  defendant,  to  show  that  anything 
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was  omitted  from  the  written  contract  by  fraud,  acci- 
dent or  mistake.  It  is  further  objected  to  for  the  reason 
that  even  if  the  proposition  did  contain  this,  that  it 
would  be  incompetent  and  irrelevant  under  the  pleadings 
in  this  case,  said  pleadings  not  disclosing  any  such  de- 
fense. 

'^By  the  Court:  The  objection  is  overruled,  the  evi- 
dence admitted  and  a  bill  of  exceptions  is  sealed  to  the 
plaintiff."     (1) 

Plaintiff  presented  this  point : 

"The  written  proposition  made  by  the  plaintiff  and 
accepted  by  the  defendant  containing  the  following 

clause,  ^The  within  proposition,  if  accepted  within 

days  from  date  of  its  submission  and  approved  by  an 
executive  oflScer  of  the  company,  is  the  agreement  be- 
tween the  parties  hereto,  and  it  is  agreed  and  under- 
stood that  all  previous  communications  between  said 
parties,  either  verbal  or  written,  contrary  to  provisions 
thereof,  are  hereby  abrogated  and  withdrawn.  No  modi- 
fication of  this  agreement  shall  be  binding  upon  the  par- 
ties hereto  or  either  of  them,  except  such  modification 
shall  be  in  writing,  duly  accepted  by  the  purchaser  and 
approved  by  an  executive  oflflcer  of  the  company,'  pre- 
vents the  jury  from  considering  any  other  covenants, 
promises,  or  representations  than  those  contained  in  the 
written  agreement." 

Answer:  "That  point  we  have  refused.  If  the  jury 
find  from  the  evidence  that  at  the  time  the  written  agree- 
ment was  executed,  there  was  a  parol,  contemporaneous 
agreement,  promise  of  verbal  stipulation,  which  induced 
the  defendant  to  execute  the  written  contract,  and  with- 
out which  he  would  not  have  executed  said  written  agree- 
ment, then  the  jury  may  consider  such  parol  contem- 
poraneous agreement  in  connection  with  the  written 
agreement."     (3) 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 
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the  bill  of  exceptions  and  (3)  above  instruction  quoting 
it 

R.  L.  Ralston,  with  him  James  Rayhum,  for  appellant^ 
cited:  Ridgeway  Dynamo  &  Engine  Co.  v.  Penna.  Ce- 
ment Co.,  221  Pa.  160;  Wodock  v.  Robinson,  148  Pa. 
503 ;  Morgan,  Etc.,  Co.  v.  Monroe  County  Water  Power 
&  Supply  Co.,  221  Pa.  165;  Kreuger  v.  Nicola,  205  Pa. 
38. 

H.  A.  Heilman,  for  appellee,  cited :  Phillips  v.  Meily, 
106  Pa.  536 ;  Gandy  v.  Weckerly,  220  Pa.  285 ;  Ferguson 
V.  Raflferty,  128  Pa.  337;  Thomas  v.  Loose,  Etc.,  Co.,  114 
Pa.  35;  Croyle  v.  Cambria  L.  &  I.  Co.,  233  Pa.  310. 

Opinion  by  Trbxlbb,  J.,  October  25, 1915 : 
The  plaintiff  brought  this  action  against  the  defendant 
to  recover  the  price  of  certain  machinery  which  they  sold 
him  under  contract  dated  September  17,  1912.  The 
contract  is  in  the  nature  of  a  written  proposition  signed 
by  the  agent  of  the  plaintiff  and  accepted  by  the  purchas- 
er and  contains  the  following  clause,  "The  within  propo- 
sition, if  accepted  within days  from  the  date  of  its 

submission  and  approval  and  approved  by  an  executive 
officer  of  the  company  is  the  agreement  between  the 
parties  hereto,  and  it  is  agreed  and  understood  that  all 
previous  communications  between  said  parties,  either 
verbal  or  written,  contrary  to  provisions  thereof,  are 
hereby  abrogated  and  withdrawn.  No  modification  of 
this  agreement  shall  be  binding  upon  the  parties  hereto, 
or  either  of  them,  except  such  modification  shall  be  in 
writing,  duly  accepted  by  the  purchaser  and  approved 
by  an  executive  officer  of  the  company.'^ 

At  the  trial  the  defendant  offered  to  prove  that  the 
agent  of  the  plaintiff  verbally  guaranteed  that  the  engine 
would  perform  the  work  which  the  defendant  wanted  it 
to  do ;  that  it  would  chop  a  certain  number  of  bushels 
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of  feed  per  hour  and  run  on  a  certain  number  of  gallons 
of  gasoline  and  that  the  defendant  was  induced  and  led 
to  execute  the  written  agreement  above  referred  to  by  the 
promise  and  stipulation  of  the  agent  as  to  what  the  en- 
gine was  able  to  perform.  The  learned  trial  judge  held 
that  under  Gandy  v.  Weckerly,  220  Pa.  285;  Alexander 
V.  Righter,  240  Pa.  22,  and  Croyle  v.  Cambria  L.  &  I.  Co., 
233  Pa.  310,  a  contemporaneous  agreement  made  at  the 
time  the  written  agreement  was  executed  and  which  the 
defendant  claims  was  the  inducing  cause  of  his  entering 
into  the  contract,  might  be  shown  in  defense.  That  the 
cases  above  referred  to  sustain  the  general  proposition 
cannot  be  denied.  They  do  not  however  in  our  opinion 
control  this  case.  Notwithstanding  these  cases,  parties 
to  a  contract  can  make  an  agreement  which  embodies  all 
the  details  of  the  subjects  of  which  they  treat.  Such 
parties  may  still  safeguard  themselves  from  any  future 
trouble  by  providing  against  the  contingency  of  disputes 
arising  by  reason  of  alleged  verbal  engagements  and  by 
putting  the  entire  contract  in  writing  and  by  stipulating 
that  the  writing  shall  embrace  all  the  contract.  This  is 
just  what  was  done  in  this  matter.  The  defendant,  who 
could  read,  signed  a  contract  in  which  as  above  set  forth, 
there  was  an  express  provision  that  the  contract  em- 
bodied the  entire  agreement  between  the  parties  and  that 
any  verbal  modifications  were  abrogated.  The  defend- 
ant is  presumed  to  have  known  what  he  was  doing.  No 
fraud,  accident  or  mistake  is  alleged  in  the  matter.  In 
addition  to  this,  the  contract  was  not  made  directly 
with  the  party,  plaintiff.  Both  participants  to  the  trans- 
action knew  that  the  contract  was  not  to  be  final  until 
accepted  by  the  company.  After  the  defendant  received 
his  contract  from  the  company  he  gave  no  intimation  to 
the  company  that  there  had  been  verbal  promises  ex- 
tended to  him  in  procuring  the  contract  and  that  there 
was  a  guarantee  superimposed  contrary  to  the  clause 
therein  whereby  the  company  had  so  carefully  provided 
against  the  existence  of  any  such  modification.    As  the 
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company  was  acting  through  an  agent,  the  insertion  of 
such  a  clause  in  the  contract  is  manifest.  It  desired  to 
protect  both  the  principals  from  the  unauthorized  acts 
of  the  plaintiflPs  agent.  To  the  furtherance  of  this  ob- 
ject, it  employed  almost  the  same  language  as  we  find  in 
the  case  of  Ridgeway  Dynamo,  Etc.,  Co.  v.  Penna.  Ce- 
ment Co.,  221  Pa.  160,  in  which  Justice  Potter  remarks, 
"Under  this  stipulation,  inserted  evidently  for  the  very 
purpose  of  preventing  the  introduction  of  any  such  claim 
as  that  presented  by  the  defendant,  there  was  no  room 
for  the  admission  of  evidence  as  to  any  other  terms  than 
those  expressed  in  the  written  contract.  The  trial  judge 
was  clearly  right  in  refusing  to  admit  proof  of  the  al- 
leged parol  contemporaneous  agreement." 

We  think  the  court  erred  in  leaving  the  evidence  of  a 
contemporaneous  parol  agreement,  which  induced  the 
execution  of  the  contract  on  the  part  of  the  defendant, 
go  to  the  jury. 

The  written  contract  provides  that  the  plaintiflf  should 
start  the  engine.  It  would  seem  from  reading  the  testi- 
mony that  the  question  of  whether  the  company  had 
actually  started  the  engine  was  in  dispute.  Of  course, 
this  is  a  question  of  fact  which  the  jury  must  determine 
on  a  retrial. 

The  assignments  of  error  are  sustained  and  the  judg- 
ment is  reversed  with  a  venire  facias  de  novo.  Appellee 
for  costs. 


McCuUough,  Appellant,  v.  Philadelphia  Kapid 
Transit  Company. 

Pleading — Statement  of  claim — Amendment — Cause  of  action — 
Negligence — Street  railways. 

In  an  action  by  a  passenger  against  a  street  railway  company  an 
averment  in  the  statement  of  claim  that  the  plaintiff  was  injured 
by  a  collision  between  the  car  in  which  he  was  seated  as  a  passen- 
ger and  another  car  running  in  the  same  direction  on  a  street 
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named  "as  the  aforesaid  car,  and  immediately  preceding  it,"  may 
be  amended  after  the  expiration  of  two  years  so  as  to  aver  that  the 
collision  was  between  the  car  in  which  plaintiff  was  seated,  and  an- 
other car  of  the  same  company  running  upon  a  cross  street  named. 
Such  an  amendment  introduces  no  new  cause  of  action. 

Argued  Dec.  4,  1914.  Appeal,  No.  199,  Oct.  T.,  1914, 
by  plaintiff,  from  order  of  C.  P.  No.  3,  Philadelphia  Co., 
June  T.,  1907,  No.  5903,  discharging  rule  to  amend  in 
case  of  Peter  McCullough  v.  Philadelphia  Rapid  Transit 
Company.  Before  Rice,  P.  J.,  Orlady,  Head,  Kbphart 
and  Trbxlbr,  JJ.     Reversed. 

Rule  to  amend  statement  of  claim. 

The  petition  for  the  rule  to  amend  averred  that 
"through  a  misunderstanding  by  counsel  for  the  plain-, 
tiff,  a  statement  of  claim  was  filed  alleging  that  the  car 
in  which  plaintiff  was  riding  collided  with  a  car  preced- 
ing it  in  the  same  direction  on  the  said  Chestnut  street 
and  that  this  error  was  not  discovered  until  April  15, 
1910,  after  the  case  had  been  reached  for  trial. 

"Petitioner  avers  that  the  said  error  was  due  to  mis- 
understanding and  is  an  incorrect  statement  of  the  facts. 

^Wherefore  petitioner  prays  leave  to  amend  his  afore- 
said statement  of  claim  by  substituting  on  page  two 
thereof,  lines  nine  and  ten  for  the  words :  ^running  in  the 
same  direction  on  Chestnut  street  as  the  aforesaid  car, 
and  immediately  preceding  it.' 

"The  words:  ^running  southwardly  upon  and  along 
Twelfth  street,  a  certain  public  highway  crossing  the 
said  Chestnut  street  at  right  angles,  to  wit,  in  the  county 
aforesaid.' '' 

Error  assigned  was  order  discharging  rule  to  amend. 

Henry  J.  Scott,  for  appellant. — The  amendment  was 

wrongfully  refused :  Smith  v.  Bellows,  77  Pa.  441 ;  Wolf 

V.  Wolf,  158  Pa.  621 ;  Robison  v.  Taylor,  4  Pa.  242;  Fid- 

ler  V.  Hershey,  90  Pa.  363;   Cassel  v.  Cook,  8  S.  &  R. 

Vol.  lxi— 25 
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268;  Rodrigue  v.  Cruder,  15  S.  &  R.  81;  Coxe  v.  Tilgh- 
man,  1  Wharton  282;  Knapp  v.  Hartang,  73  Pa.  290; 
Erie  City  Iron  Works  v.  Barber,  118  Pa.  6;  Booth  v 
Dorsey,  202  Pa.  381;  Herbstritt  v.  Lackawanna  Lumber 
Co.,  212  Pa.  495. 

Chester  N.  Farr,  Jr.,  for  appellee,  cited :  Noonan  v. 
Pardee,  200  Pa.  474;  Martin  v.  Pittsburgh  Rys.  Co.,  227 
Pa.  18;  Peterson  v.  Penna.  R.  R.  Co.,  195  Pa.  494;  Allen 
V.  Tuscarora  Valley  R.  R.  Co.,  229  Pa.  97;  Mahoney  v. 
Park  Steel  Co.,  217  Pa.  20. 

Opinion  by  Head,  J.,  November  15, 1915 : 

The  plaintiff  brought  this  action  of  trespass  on  August 
29,  1907.  On  the  following  September  4th  he  filed  his 
statement  with  a  rule  to  plead.  On  September  23d  the 
plea  was  filed  and  the  case  put  at  issue.  Thus  the  i-ecord 
stood  until  the  case  was  called  for  trial  in  April,  1910, 
considerably  riiore  than  two  years  after  the  cause  of 
action  arose.  The  plaintiff  then  moved  for  leave  to 
amend  his  statement.  Objection  being  made  that  the 
proposed  amendment  introduced  a  new  cause  of  action 
which  would  be  barred  by  the  statute,  the  learned  trial 
judge  refused  to  permit  it  to  be  filed.  The  plaintiff  then 
took  this  appeal. 

In  considering  the  question  raised  by  this  appeal,  we 
are  not  to  be  understood  as  holding  that  the  order  made 
by  the  court  below  was  such  a  final  judgment  or  defini- 
tive decree  as  would  support  an  appeal.  No  motion  t4) 
quash  was  made  or  argued.  We  have  concluded,  there- 
fore, to  briefly  review  the  order  complained  of. 

Obviously  in  such  a  case  we  should  first  ascertain 
what  was  the  cause  of  action  relied  on  in  the  original 
statement  of  claim.  The  plaintiff  averred  the  defendant 
was  a  public  service  company  engaged  in  the  business  of 
transporting  passengers,  in  other  words  a  common  car- 
rier. That  on  a  day  certain  he  became  a  pay  passenger 
and  was  seated  in  a  car  moving  eastward  on  Chestnut 
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street  in  the  City  of  Philadelphia.  Thus  the  relation  of 
carrier  and  passenger,  with  the  well  defined  legal  duty 
and  measure  of  care  incident  to  that  relation,  was  duly 
made  to  appear.  Then  follows  an  averment  of  the  negli- 
gent and  careless  operation  of  the  car  in  which  the  plain- 
tiflf  was  riding,  a  collision  with  another  car  resulting 
from  such  negligent  operation  and  the  consequent  bodily 
injury  of  the  plaintiff.  Here  then  were  the  essential  in- 
gredients of  a  good  cause  of  action.  If  these  averments 
of  fact  were  established  by  proof,  that  disclosed  no  con- 
tributory negligence,  the  liability  of  the  defendant  would 
necessarily  follow. 

In  addition  to  the  above  stated  essential  facts  the  or- 
iginal statement  further  averred  that  the  car  in  which 
the  plaintiff  was  seated,  collided  with  one  also  moving 
eastward  on  Chestnut  street.  To  what  extent  the  plain- 
tiff was  injured  in  the  collision,  what  opportunity  or 
capacity  he  had  to  see  or  know  exactly  how  it  occurred, 
the  record  before  us  does  not  disclose. 

By  the  proposed  amendment  the  plaintiff  asked  to  be 
permitted  to  offer  proof  that  the  car  in  which  he  rodo 
collided  with  another,  not  moving  eastward  on  Chestnut 
street,  but  going  south  on  Twelfth  street.  Can  it  be  that 
such  an  amendment  would  introduce  a  new  cause  of 
action?  Clearly  there  was  no  attempt  to  change  the  re- 
lation between  the  plaintiff  and  defendant — the  foun- 
dation on  which  his  case  rested — ^as  the  plaintiff  under- 
took to  do  by  amendment  in  Martin  v.  Pbg.  Rys.  Co.,  227 
Pa.  18.  There  was  nothing  in  the  proposed  amendment 
that  would  change  the  character,  the  time  or  place  of  the 
negligent  act  complained  of.  If  by  reason  of  the  pro- 
posed amendment  it  became  necessary  for  the  defendant 
to  gather  proof  of  some  additional  facts  to  establish  the 
defense  on  which  it  relied,  an  application  for  a  continu- 
ance would  certainly  have  been  granted.  If  looking 
solely  for  substance  rather  than  form,  for  essentials 
rather  than  details,  we  examine  the  proposed  amend- 
ment, it  becomes  reasonably  apparent  the  scope  and  pur- 
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pose  of  it  were  but  to  develop,  to  amplify  or  make  clear 
the  essential  negligent  act  complained  of  in  the  original 
statement,  to  wit:  the  negligent  operation  of  the  car 
in  which  the  plaintiff  was  riding.  "An  amendment  may- 
define  or  specify  in  different  form  the  original  cause  of 

action, but  cannot  shift  or  enlarge  the  ground  by 

adding  causes  of  action  substantially  different  from  that 
originally  specified."  Per  Elkin,  J.,  in  Mahoney  v.  Park 
Steel  Co.,  217  Pa.  20.  It  may  be  truly  said  of  cases,  of 
the  class  now  before  us,  that  each  must  be  considered  in 
the  light  of  its  own  peculiar  facts,  and  rarely  can  one  be 
a  binding  precedent  controlling  the  disposition  of  an- 
other. In  principle  we  follow  our  own  case  of  Terrell 
V.  Rys.  Co.,  58  Superior  Ct  371. 

The  order  of  the  learned  court  below  is  reversed  and 
set  aside  and  the  record  is  remitted  with  direction  to 
allow  the  amendment;  and  a  procedendo  is  awarded. 
Costs  of  this  appeal  to  be  paid  by  appellee. 


Scholtz  V.  Crescent  Loan  and  Savings  Association, 
Appellant. 

Practice — Municipal  Court  of  Philadelphia — Rule  for  judgment 
— Answer  to  new  matter — Act  of  July  12,  191S,  Section  12,  Par- 
agraph 2,  P.  L.  711. 

Where  the  plaintiff  in  an  action  in  the  Municipal  Court  of 
Philadelphia  County  moves  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  and  subsequently  files  an  answer  to  defendant's 
statement  of  new  matter,  the  filing  of  the  answer  is  not  an  aban- 
donment of  the  rule  for  judgment.  The  Act  of  July  12,  1913, 
Section  12,  Par.  2,  P.  L.  711,  clearly  shows  that  the  fact  that  the 
case  is  at  issue  by  the  filing  of  the  answer  to  new  matter,  does  not 
prevent  a  motion  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Building  and  loan  associations — Loan — Fraud — Affidavit  of  cfe- 
fense. 
In  an  action  by  a  member  of  a  building  and  loan  association 
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against  the  association  to  recover  a  portion  of  a  loan  which  the 
association  had  agreed  to  make  to  the  plaintiff  on  a  mortgage,  and 
which  portion  had  been  retained  until  certain  conditions  were  per- 
formed, the  defendant  cannot  set  up  as  a  defense  misrepresenta- 
tions made  to  it  by  the  plaintiff  who  was  its  conveyancer  as  to  the 
price  which  he  was  going  to  pay  for  the  property  on  which  the 
mortgage  was  given,  if  there  is  nothing  to  show  that  the  price 
actually  paid  was  not  a  proper  one,  or  that  the  association  had  in 
any  way  been  injured  by  the  misstatement 

Argued  Dec.  15, 1914.  Appeal,  No.  263,  Oct.  T.,  1914, 
by  defendant,  from  order  of  Municipal  Court  Philadel- 
phia Co.,  Sept.  T.,  1914,  No.  10,  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
case  of  August  Scholtz  v.  Orescent  Loan  and  Savings 
Association.  Before  Rice,  P.  J.,  Oblady,  Head,  Kbphabt 
and  Tbbxleb,  J  J.    Affirmed. 

Assumpsit  to  recover  the  sum  of  f  500.00  retained  by 
the  defendant  out  of  a  loan  of  f 2,000.00  to  plaintiff. 

From  the  record  it  appeared  that  the  defendant  had 
agreed  to  lend  to  the  plaintiff  the  sum  of  f2,000.00  se- 
cured by  a  mortgage  on  certain  properties  in  the  City  of 
Philadelphia.  The  application  for  the  loan  made  by  the 
plaintiff  showed  a  valuation  of  the  properties  at  f  10,- 
600.00.  The  committee  of  the  defendant  association  also 
appraised  the  property  as  of  that  value,  f  1,500.00  was 
paid  to  the  plaintiff  at  the  time  he  executed  the  mort- 
gage, but  f 500.00  was  retained  until  the  plaintiff  had 
made  certain  repairs  and  improvements  on  the  property. 
He  subsequently  made  the  repairs  and  improvements, 
and  then  brought  this  suit. 

Defendant  filed  an  answer  to  the  plaintiffs  statement 
of  claim  in  which  it  set  up  new  matter  as  follows: 

1.  The  plaintiff  is  the  regularly  elected  conveyancer 
of  the  defendant  association,  whose  duty  it  is  to  prepare 
all  papers  and  protect  the  interests  of  the  association  at 
the  settlements  for  all  loans,  acting,  therefore,  in  a  con- 
fidential and  trusted  capacity  to  the  defendant 
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2.  That  at  the  meeting  of  the  board  of  directors  of 
said  defendant  association^  held  on  May  18,  1914^  the 
said  plaintiff  wilfully  and  fraudulently  misrepresented 
to  the  said  directors  of  said  defendant  association  that 
he  was  about  to  pay  for  the  properties  upon  which  the 
loan  was  made  f  9,500.00,  that  is,  f  2,000.00  subject  to 
ground  rent  principals  aggregating  f  7,500.00. 

3.  That  upon  the  strength  of  this  misrepresentation, 
believing  it  to  be  true,  said  board  of  directors  agreed  to 
loan  the  amount  of  f 2,000.00,  subject  to  said  ground 
rent  principals  aggregating  f7,500.00  upon  the  said 
properties. 

4.  That  not  until  after  the  settlement  for  the  loan  and 
the  repairs  and  improvements  had  been  made  and  the 
mortgage  recorded,  did  the  defendant  association  learn 
that  the  plaintiff  had  only  paid  for  the  properties  which 
he  purchased  at  the  time  of  giving  the  mortgage  to  the 
defendant,  with  the  money  received  from  defendant  asso- 
ciation, f  1,300.00,  subject  to  certain  ground  rent  prin- 
cipals aggregating  f  7,500.00. 

5.  This  knowledge  the  plaintiff  alone  of  the  officers, 
directors  and  stockholders  of  the  defendant  association 
had  by  reason  of  his  attending  the  settlement  in  the  de- 
fendant association's  behalf,  but,  though  acting  in  a 
confidential  and  trusted  relation  and  capacity  to  the 
defendant  association,  did  not  disclose  this  information 
to  the  defendant  association. 

6.  Had  the  defendant  association  had  knowledge  of 
the  price  the  plaintiff  was  actually  about  to  pay  for  the 
properties,  the  loan  would  not  have  been  granted. 

7.  As  i^oon  as  the  defendant  association  learned  the 
amount  the  plaintiff  had  actually  paid  for  the  properties, 
it  refused  to  pay  the  plaintiff  the  balance  of  the  loan. 

After  the  filing  of  the  answer  the  plaintiff  moved  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense, 
and  subsequently  filed  an  answer  to  defendant's  state- 
ment of  new  matter. 
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The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court 

Joseph  Y.  Somers,  for  appellant. — ^After  a  case  is  at 
issue  there  can  not  be  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense:  Superior  Nat'l  Bank  v. 
Stadelman,  153  Pa.  634;  Thompson  v.  Donaldson,  43 
Pa.  Superior  Ct.  585. 

If  the  defendant  avers  clearly  and  with  particularity 
facts  showing  that  he  was  induced  to  execute  a  contract 
by  representations  made  by  plaintiff  which  he  ki;iew  or 
must  have  known  were  false,  the  affidavit  is  sufficient: 
Nichols  v., Fleming,  2  W.  N.  C.  15;  Smith,  Kline  & 
French  Co.  v.  Smith,  166  Pa.  563;  Hewitt  v.  Altick's 
Son,  15  Lane.  L.  R.  240. 

C.  Wilson  Roberts,  with  him  Herman  D.  Lemnson,  for 
appellee. — The  filing  of  the  rule  to  plead  taken  subse- 
quent to  the  rule  for  judgment  did  not  act  as  a  bar  to  the 
plaintiffs  right  to  take  judgment:  Dreifus  v.  Logan 
T.  &  S.  Co.,  245  Pa.  196;  Webster  v.  Monongahela,  Etc., 
Coal  &  Coke  Co.,  201  Pa.  278. 

The  defendant  in  its  answer  tries  to  vary  the  written 
contract  between  the  parties  by  an  indefinite  parol  state- 
ment. The  courts  have  uniformly  held  in  such  cases  that 
the  affidavit  of  defense  is  insufficient:  Bright  v.  Siggins, 
2  Pa.  Superior  Ct.  106 ;  Blanton,  to  use,  v.  Craven,  173 
Pa.  374;  Mantua  Hall,  Etc.,  Co.  v.  Brooks,  163  Pa.  40; 
Acetylene  Co.  v.  Smith,  10  Pa.  Superior  Ct.  67;  Phila- 
delphia Bourse  v.  Downing,  6  Pa.  Superior  Ct.  590. 

Opinion  by  Tbbxleb,  J.,  November  15, 1915 : 
The  Act  of  Assembly  of  July  12,  1913,  P.  L.  711,  es- 
tablishing the  Municipal  Court  of  Philadelphia  pro- 
vides in  the  second  paragraph  of  Section  12,  that  the  de- 
fendant must  file  an  ans^^er  to  the  plaintiflPs  claim  with- 
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in  ten  days  of  the  service  of  the  statement  upon  him,  in 
which  answer  he  must  either  deny  the  facts  averred  in 
the  plaintiffs  statement,  or  plead  ignorance  and  demand 
proof  as  to  such  of  which  he  has  no  knowledge.  "After 
defendant  has  filed  an  answer  the  case  shall  be  at  issue, 
without  any  formal  pleas,  unless  he  sets  up  new  matter 
in  separate  numbered  paragraphs  in  addition  to  those 
answering  plaintiflPs  averments ;  in  which  case  plaintiff 
may  within  five  days  answer  the  same  in  the  same  man- 
ner, and  all  new  matter  so  averred  by  defendant  and  not 
denied  by  plaintiff,  or  of  which  he  does  not  declare  him- 
self to  be  ignorant  and  demand  proof,  shall  be  deemed 
to  be  admitted.  The  case  shall  then  be  at  issue.  Plain- 
tiff may  move  for  judgment  for  want  of  a  sufficient  an- 
swer for  all  or  a  portion  of  his  claim."  The  plaintiff 
moved  for  judgment  for  want  of  a  suflScient  aflSdavit  of 
defense  and  afterwards  filed  an  answer  to  defendant's 
statement  of  new  matter.  It  is  argued  that  his  filing  an 
answer  was  an  abandonment  of  the  rule  for  judgment. 
The  court  below  did  not  so  regard  it  and  entered  judg- 
ment for  the  plaintiff. 

We  are  not  disposed  to  question  its  interpretation  of 
the  act  of  assembly  in  this  respect  As  long  as  the  rule 
for  judgment  was  undetermined,  the  case  was  not  at 
issue.  The  plaintiff  by  filing  an  answer  after  he  entered 
the  rule  for  judgment  merely  complied  with  the  duty 
cast  upon  him  by  the  act.  The  question  of  the  sufficiency 
of  the  affidavit  was  to  be  determined  in  limine  before  the 
case  could  be  further  proceeded  with.  The  language  of 
the  act  sets  out  a  precise  course  of  procedure;  a  state- 
ment by  the  plaintiff,  an  answer  by  the  defendant,  which 
puts  the  case  at  issue  without  further  plea,  unless  new 
matter  is  alleged  by  the  defendant,  in  which  case  the 
plaintiff  has  five  days  to  answer.  After  setting  out  this 
course  of  proceeding  the  paragraph  concludes  that  the 
plaintiff  may  move  for  judgment  for  want  of  a  suflScient 
aflSdavit  of  defense.  The  act  clearly  shows  that  the  fact 
that  the  case  is  at  issue  does  not  prevent  a  motion  for 
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judgment^  or  else  as  soon  as  the  affidavit  of  defense^ 
without  an  allegation  of  new  matter,  would  be  filed,  the 
plaintiff  would  be  deprived  of  the  right  to  move  for  judg- 
ment for  the  reason  that  the  case  is  at  issue.  It  is  evi- 
dent that  the  framers  of  the  act  did  not  contemplate  that 
such  an  effect  should  follow.  Nor  do  we  think  the  filing 
of  ap  answer  to  defendant's  new  matter  should  be  con- 
sidered as  an  abandonment  of  the  rule  for  judgment, 
particularly  when  as  stated  before,  the  rule  for  judg- 
ment preceded  the  filing  of  the  answer.  It  may  be  noted 
that  parties  have  no  option  as  to  putting  the  case  at 
issue.  The  filing  of  the  answer,  ipso  facto,  accomplishes 
that  end.  As  was  pointed  out  in  the  case  of  Dreifus  v. 
Logan  Iron  &  Steel  Co.,  245  Pa.  196,  there  is  a  distinc- 
tion between  cases  where  the  plaintiff  voluntarily  enters 
a  rule  to  plead  and  those  in  which  the  filing  of  a  paper 
puts  the  case  at  issue.  The  filing  of  the  answer  to  new 
matter  can  hardly  be  characterized  as  a  step  in  the 
cause  '^calculated  to  mislead  his  opponent,'^  the  phrase 
employed  in  Homer  v.  Horner,  145  Pa.  258. 

As  to  the  question  of  the  sufficiency  of  the  affidavit  it 
will  be  noticed  that  it  is  admitted  that  the  plaintiff, 
August  Scholtz,  has  f  500,  which  has  not  been  paid  to 
him  out  of  the  sum  which  he  borrowed  from  defendant. 
Every  allegation  of  plaintiflPs  statement  is  practically 
admitted.  The  new  matter  set  up  in  defense  is  that  the 
plaintiff  misrepresented,  fraudulently,  that  he  was 
about  to  pay  f9,500  for  the  property  upon  which  the 
loan  was  to  be  granted  and  that  upon  the  strength  of  this 
misrepresentation  the  board  of  directors  agreed  to  loan 
the  amount  of  f  2,000  to  him  subject  to  a  ground  rent  of 
f  7,500,  and  that  this  misstatement  of  the  plaintiff  was 
not  known  to  the  defendant  until  the  mortgage  loan  had 
been  made ;  that  if  defendant  association  had  knowledge 
of  the  real  price,  the  loan  would  not  have  been  granted, 
and  that  it  was  the  duty  of  the  plaintiff,  by  reason  of 
the  confidential  relation  he  sustained  to  it  to  have  dis- 
closed this  information.    It  will  be  noticed  that  the  com- 
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mittee  of  the  defendant  association  appraised  the  prop- 
erty as  having  a  value  of  $10,600 ;  that  this  value  was 
the  same  as  was  fixed  by  the  plaintiff  in  his  application 
for  the  loan.  Nowhere  in  the  affidavit  of  defense  is  there 
any  allegation  that  the  alleged  fraud  of  the  plaintiff  in- 
jured the  defendant  association  or  that  the  value  of  the 
property  was  not  correctly  stated  by  the  applicant  in  his 
application.  If  the  lie  which  the  defendant  alleges  the 
plaintiff  told  as  to  what  he  intended  to  pay  for  the 
property  deceived  the  defendant  association  and  led  it  to 
do  something  by  which  it  sustained  harm,  the  nature  of 
the  loss  should  be  stated  distinctly.  If  the  security 
which  the  defendant  association  has  is  ample  to  protect 
the  loan,  there  is  no  reason  why  it  should  retain  f  500  of 
the  amount  which  it  granted  to  the  plaintiff,  nor  has  it 
the  power  to  punish  liim  for  having  told  a  falsehood  by 
retaining  the  f  500  due  him.  It  is  not  asking  too  much 
of  the  association  if  it  was  defrauded  by  the  plaintiff  to 
show  what  damage  it  sustained. 
Judgment  affirmed. 


Upper  Yoder  Township  Bead. 

Road  law — Reviewers — Next  term  of  court. 

Where  a  report  of  viewers  in  favor  of  a  road  has  been  approved, 
and  subsequently  reviewers  are  appointed  and  file  a  report,  but 
their  report  is  set  aside  because  of  the  disqualification  of  one  of 
the  reviewers,  the  court  will  not  appoint  other  reviewers  upon  the 
petition  for  review  already  filed  where  it  appears  that  such  peti- 
tion had  been  filed  more  than  two  terms  of  court  after  the  report  of 
ihe  original  viewers  had  been  approved. 

Argued  May  3, 1915.  Appeal,  No.  63,  April  T.,  1915, 
from  order  of  Q.  S.  Cambria  Co.,  March  Sessions,  1912, 
No.  3,  refusing  to  appoint  reviewers  In  re  Road  in  Yoder 
Township,  Cambria  County.     Before  Bice,  P.  J.,  Ob- 
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LADY,  Head,  Portbb,  Henderson,  Kbphabt  and  Tbbx- 
LEE,  J  J.    Affirmed. 

Petition  for  appointment  of  reviewers. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  the  order  refusing  to  appoint  re- 
viewers. 

Frank  P.  Barnhart,  for  appellants. — It  has  always 
been  held  under  this  act  that  a  review  is  a  matter  of 
right :  King's  Road,  1  Dallas  11 ;  Berlin  Road,  3  Yates 
263;  Bachman's  Road,  1  Watts  400;  Hellertown  Road, 
5  W.  &  S.  203.  It  is  manifest  that  inasmuch  as  the  ex- 
ceptions to  the  report  of  the  review  were  sustained  and 
the  review  set  aside  that  there  was  in  effect  no  review; 
and  that  the  petitioners  for  review  were  entitled  to  a 
review  as  a  matter  of  right 

It  is  submitted  that  it  was  encumbent  upon  the  court 
to  appoint  other  reviewers  without  any  action  on  the 
part  of  the  exceptants  or  the  petitioners  for  review: 
Leet  Twp.  Road,  159  Pa.  72;  Overfleld  Twp.  Road,  25 
Pa.  Superior  Ct  5. 

Harry  Doerr,  for  appellees,  cited :  Lackawanna  Twp. 
Road,  112  Pa.  212. 

Opinion  by  Rice,  J.,  November  15, 1915 : 
The  report  of  viewers  in  favor  of  the  road  was  filed 
and  approved  on  June  5, 1912,  and  on  January  21, 1913, 
a  petition  for  review  was  filed  and  reviewers  were  ap- 
pointed. The  reviewers  made  a  report  which  upon  ex- 
ceptions alleging,  inter  alia,  the  disqualification  of  one 
of  the  reviewers  was  set  aside.  The  order  of  court  as  set 
forth  of  record  was :  "January  20,  1914 — Exceptions  to 
review  sustained,  application  for  re-review  denied  and 
the  original  report  of  original  viewers  confirmed."    Sub- 
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sequently  upon  petition,  the  court  granted  a  rule  to  show 
cause  why  the  order  confirming  the  viewers*  report 
should  not  be  set  aside  and  other  viewers  appointed  upon 
the  petition  for  review  already  before  the  court.  In  the 
petition  for  this  rule  it  was  alleged  that  the  petition  for 

review  was  "presented'*  to  the  court  "on  the day  of 

September,  1912."  In  the  answer  it  was  stated  that  this 
particular  averment  was  "neither  admitted  nor  denied" 
and  in  conclusion  it  was  alleged  that  a  petition  for  the 
rule  did  not  contain  sufBicient  averments  to  confer  juris- 
diction upon  the  court  to  make  the  order  prayed  for. 
No  depositions  were  taken  in  support  of  the  rule  and  in 
June,  1914,  it  was  discharged.  Thereupon  the  super- 
visors of  the  township  who  were  the  petitioners  for  the 
review  took  this  appeal  and  have  assigned  for  error  the 
order  of  January  20, 1914,  and  the  discharge  of  the  rule 
above  referred  to. 

It  is  argued  that  a  review  is  matter  of  right  and  that, 
under  the  circumstances  of  this  case,  the  court  upon  set- 
ting aside  the  report  of  reviewers  should  have  made  a 
new  appointment  of  reviewers  on  the  petition  then  before 
the  court — citing  Leet  Township  Road,  159  Pa.  72,  and 
Overfield  Township  Road,  25  Pa.  Superior  Ct.  5.  An  in- 
superable obstacle  in  the  way  of  applying  the  principle 
of  those  cases  to  the  case  in  hand  is  that,  judging  from 
the  record  as  it  stood  at  the  time  this  appeal  was  taken, 
the  petition  for  review  was  not  presented  at  the  next 
term  of  court.  The  provision  of  Section  25  of  the  Gen- 
eral Road  Law  of  June  13,  1836,  as  to  presentation  of 
the  petition  for  a  review  at  or  before  the  next  term  of 
court  after  report  upon  the  first  view  is  mandatory: 
Road  in  Indiana  County,  51  Pa.  296;  Road  in  Lacka- 
wanna Township,  112  Pa.  212.  The  appellants  had  suf- 
ficient notice  from  the  answer  filed  by  the  appellees  that 
their  allegation  that  the  petition  was  presented  in  Sep- 
tember, 1912,  was  not  admitted.  They  took  no  deposi- 
tions to  sustain  the  allegation  of  their  petition  nor  did 
they  move  to  amend.    Consequently,  we  are  bound  to 


Digitized  by 


Google 


UPPER  YODER  TOWNSHIP  ROAD.  397 

394,  (1915).]  Opinion  of  the  Court. 

presume  that  the  record,  which  shows  that  the  petition 
was  not  filed  until  after  the  intervention  of  one  or  more 
terms  of  court  after  the  approval  of  the  report  of  viewers, 
is  correct.  Presumably,  in  the  absence  of  anything  to 
show  the  contrary,  the  petition  was  presented  on  the  day 
that  it  appears  to  have  been  filed.  To  meet  this  obvious 
objection  counsel  upon  the  argument  of  the  appeal 
moved  to  have  the  record  remitted  to  the  Quarter  Ses- 
sions for  amendment.  For  obvious  reasons  this  appli- 
cation should  not  be  sustained.  As  already  suggested, 
the  time  to  move  for  amendment  of  record  was  when  the 
proceedings  were  pending  in  the  court  below  and  no  suf- 
ficient reason  is  shown  for  permitting  the  appellants  to 
hold  such  application  in  abeyance  until  the  appeal  came 
on  for  argument.    « 

The  assignments  of  error  are  overruled,  the  petition 
to  remit  the  record  to  the  court  below  for  amendment  is 
denied  and  the  order  appealed  from  is  affirmed. 


Pierce's  License. 


Liquor  laws — Oranting  license — Associate  judges — Occupation 
of  surety. 

Two  associate  judges  unlearned  in  the  law  may  grant  a  liquor 
license  notwithstanding  the  dissent  of  the  president  judge. 

An  application  for  a  retail  liquor  license  is  not  fatally  defective, 
because  it  fails  to  aver  that  a  surety  company  named  as  surety 
was  not  engaged  in  the  manufacture  of  spirituous,  vinous,  malt 
or  brewed  liquors. 

Argued  Oct.  4,  1915.  Appeal,  No.  20,  April  T.,  1916, 
by  Emma  S.  Pierce,  from  order  of  Q.  S.  Forest  Co.,  May 
Sessions,  1915,  No.  2,  granting  retail  liquor  license  In  re 
Application  of  Emma  S.  Pierce  for  a  retail  liquor  li- 
cense. Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Hbn- 
DEBSON,  Kephart  and  Trexler,  JJ.    Affirmed. 
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Petition  for  retail  liquor  license. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  granting  the  license. 

T.  F,  Ritchey  and  A.  G.  Brown ^  for  appellants. — The 
legislature  by  its  express  act  has  provided  in  detail  and 
in  no  uncertain  words  what  the  applicant  for  a  retail 
liquor  license  shall  set  forth  in  his  petition,  and  the 
omission  of  any  of  the  essential  averments  renders  the 
petition  void  and  the  jurisdiction  of  the  Court  of  Quarter 
Sessions  does  not  attach. and  the  court  has  no  authority 
to  act:  Forst's  License,  208  Pa.  578;  Crawford's  License, 
33  Pa.  Superior  Ct.  338. 

The  associate  judges  have  no  power  to  act  against  the 
will  of  the  president  judge:  Com.,  ex  rel.,  v.  Lenhart, 
241  Pa.  129;  Syracuse  Pit  Hotel  Oil  Co.  v.  Carothers, 
63  Pa.  379;  Glamorgan  Iron  Co,  v.  Snyder,  84  Pa.  397. 

M.  A.  Carringer,  for  appellee. — The  action  of  the  as- 
sociate judges  in  granting  the  liquor  license  must  be  con- 
sidered to  be  the  action  of  the  court :  Branch's  License, 
164  Pa.  427;  Speering's  License,  7  Pa.  Superior  Ct  131. 

The  petition  was  suflScient :  English's  Application,  59 
Pa.  Superior  Ct.  621;  Fourney's  License,  28  Pa.  Su- 
perior Ct.  71;  Perkins  v.  Philadelphia,  156  Pa.  554; 
Matthew's  License,  213  Pa.  269. 

Opinion  by  Rice,  J.,  November  15, 1915 : 
On  the  back  of  the  petition  for  license  appears  the  fol- 
lowing: ^^Now  April  28,  1915,  after  hearing  the  surety 
on  the  within  bond  is  approved  and  the  license  as  prayed 
for  is  granted."  This  was  signed  by  the  two  associate 
judges  but  not  by  the  president  judge  and  was  entered  in 
the  docket  as  the  final  order  of  the  court.  The  president 
judge  filed  a  separate  paper  which  reads  as  follows: 
*^The  petition  does  not  contain  an  averment  as  to  the 
applicant  or  the  surety  that  they  are  'not  engaged 
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in  the  manufacture  of  spirituous,  vinous,  malt  or 
brewed  liquors.'  I  am  of  the  opinion  that  the  omis- 
sion of  this  clause  renders  the  petition  void  and  that 
the  court  is  therefore  without  jurisdiction.^'  It  is 
argued  that  in  view  of  this  expression  of  opinion  by 
the  president  judge  the  associate  judges  *'had  no 
power  and  authority  in  law  to  grant  the  license  and 
the  decree  is  void."  We  cannot  assent  to  this  view.  Be- 
ing members  of  the  court  they  had  a  right  not  only  to 
hear  and  advise  but  to  decide.  Without  going  into  an 
extended  discussion  of  the  power  and  authority  of  associ- 
ate judges  in  all  classes  of  cases  it  seems  suflScient  to  say 
that  they  have  power  to  grant  or  refuse  a  liquor  license 
notwithstanding  the  dissent  of  the  president  judge. 
Branch's  License,  164  Pa.  427 ;  Sperring's  License,  7  Pa. 
Superior  Ct.  131;  Leister's  Application,  20  W.  N.  C. 
224.  In  the  first  cited  case  the  Supreme  Court  said :  "In 
this  case  a  majority  of  the  judges  of  the  court  below 
granted  the  license  in  question,  and  their  action  must 
be  considered  as  the  action  of  the  court.  The  president 
judge  dissented  from  the  decision  of  the  associates,  as 
was  his  undoubted  right,  but  that  circumstance  does  not 
aflfect  the  validity  of  their  action  nor  its  binding  effect." 
In  view  of  this  authoritative  declaration  upon  the  precise 
question  it  does  not  seem  necessary  to  discuss  cases  aris- 
ing under  proceedings  of  an  entirely  different  nature. 

The  ninth  paragraph  of  the  application  for  license 
reads  as  follows :  *^That  the  United  Fidelity  &  Guarantj' 
Company,  of  Baltimore,  Maryland,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Mary- 
land, duly  authorized  to  do  business  within  this  Com- 
monwealth, and  within  the  County  of  Forest,  will  be  the 
surety  on  the  bond  required  by  law."  The  second  ques- 
tion presented  for  decision  here  is  whether  the  appli- 
cation was  fatally  defective  because  it  did  not  state  that 
the  surety  was  not  engaged  in  the  manufacture  of  spirit- 
uous, vinous,  malt  or  brewed  liquors.  The  question 
turns  upon  the  construction  of  the  language  of  the 
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statute  relative  to  what  must  be  set  forth  in  the  ninth 
paragraph  of  the  petition.  By  the  Act  of  May  13,  1887, 
P.  L.  108,  the  requirement  was :  "The  names  of  no  less 
than  two  reputable  freeholders  of  the  ward  or  township 
where  the  liquor  is  to  be  sold,  who  will  be  his,  her,  or 
their  sureties  on  the  bond,  which  is  required,  and  a  state- 
ment that  each  of  said  sureties  is  a  bona  fide  owner  of 
real  estate  in  the  said  county  worth  over  and  above  all  en- 
cumbrances the  sum  of  two  thousand  dollars,  and  that  it 
would  sell  for  that  much  at  public  sale,  and  that  he  is  not 
engaged  in  the  manufacture  of  spirituous,  vinous,  malt 
or  brewed  liquors.''  By  the  Act  of  May  4, 1893,  P.  L.  30, 
the  section  was  amended  by  substituting  the  words  "of 
the  county"  for  the  words  "of  the  ward  or  township,"  and 
by  the  Act  of  April  24,  1901,  P.  L.  102,  it  was  further 
amended  by  adding  a  provision  authorizing  the  appli- 
cant to  ofifer  as  surety  a  security,  trust  or  surety  com- 
pany. But  neither  of  these  amendments  made  any 
change  in  the  provision  relating  to  the  averment  as  to 
being  engaged  in  the  manufacture  of  liquors  expressed 
in  the  words  "that  he  is  not  engaged  in  the  manufacture 
of  spirituous,  vinous,  malt  or  brewed  liquors."  In  the 
recent  cases  of  English's  License,  59  Pa.  Superior  Ct. 
621,  and  Keim's  License,  59  Pa.  Superior  Ct.  631,  we  held 
after  deliberate  consideration  that  these  words  relate 
grammatically  to  the  preceding  words  "each  of  said  sure- 
ties"— that  is,  the  two  reputable  freeholders — and  not  to 
the  applicant  and  that  there  is  nothing  in  the  context  or 
in  the  subject  matter  to  warrant  a  departure  from  that 
construction.  Obviously,  these  words  are  inappropriate 
as  applied  to  a  surety,  security  or  trust  company.  This 
would  n6t  be  conclusive  of  the  question  if  the  legislative 
intent  that  they  should  apply  were  otherwise  apparent. 
But  we  discover  no  such  intent.  On  the  contrary,  it  is 
fair  to  assume  that  the  legislature  omitted  to  amend  the 
form  of  expression  not  through  inadvertence  but  inten- 
tionally and  because  the  nature  and  objects  of  such  com- 
pany were  deemed  by  the  legislature  a  suflQcient  safe- 
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guard  against  its  being  engaged  in  the  manufacture  of 
liquors.  It  follows  that  the  petition  was  not  defective 
in  omitting  an  averment  that  the  company  offered  as 
surety  in  this  case  was  not  engaged  in  the  manufacture, 
&c.,  of  liquors. 

The  assignments  of  error  are  overruled,  and  the  order 
of  the  court  is  affirmed. 


Fulton's  License. 


Opinion  by  Rice,  J.,  November  15, 1915 : 
The  question  involved  in  this  appeal  is  the  same  as  that 
considered  and  decided  in  Pierce's  License,  ante  p.  397, 
in  which  we  herewith  file  an  opinion  and,  for  the  reasons 
there  given,  the  order  is  affirmed. 


Canfield's  License, 


Opinion  by  Rice,  J.,  November  15, 1915 : 
The  question  involved  in  this  appeal  is  the  same  as  that 
considered  and  decided  in  Pierce's  License,  ante  p.  397, 
in  which  we  herewith  file  an  opinion  and,  for  the  reasons 
there  given,  the  order  is  affirmed. 


PhiladelpMa  and  Gulf  Steamship  Company  v. 
Pechin,  Appellant, 

Corporations  —  Foreign  corporations  —  Receivers  —  A  ction  on 
stock  subscription — Statement  of  claim — Decree  of  appointment — 
Amount  necessary  to  pay  creditors. 

In  an  action  upon  a  stock  subscription  brought  in  the  Common 
Pleas  of  Philadelphia  County  by  the  receiver  of  a  foreign  corpora- 
tion appointed  by  the  United  States  District  Court  for  the  Eastern 
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Syllabufr— Statem^t  of  Facts.  [61  Pa.  Superior  Gt 
District  of  Pennsylvania,  the  statement  of  claim  is  not  insufficient 
-to  support  a  judgment  for  the  plaintiff,  because  a  copy  of  the 
decree  appointing  the  receiver  is  not  attached  thereto,  if  it  ap- 
pears that  the  contract  of  subscription  which  is  the  basis  of  the 
action  is  annexed  to  this  statement.  Even  if  the  record  of  the 
suit  in  the  Federal  Court  should  be  considered  as  the  foundation 
of  the  action,  a  mere  reference  to  it  is  sufficient  as  such  record  is 
within  the  county. 

In  such  a  case  the  statement  of  claim  will  not  be  deemed  in- 
sufficient because  it  does  not  aver  that  the  amount  of  the  sub- 
scription was  necessary  for  the  payment  of  creditors. 

Contract — Misrepresentations  —  Contemporaneous  agreement  — 
Principal  and  agent. 

In  an  action  on  a  contract  the  defendant  cannot  allege  as  a  de- 
fense that  he  was  induced  to  execute  the  contract  by  fraudulent 
misrepresentations  where  the  misrepresentations  alleged  were  not 
of  an  existing  fact,  but  were  merely  promissory,  and  in  the  nature 
of  an  expression  of  opinion. 

Where  a  written  contract  provides  that  'this  agreement  cannot 
be  altered,  changed  or  modified  in  any  manner  whatsoever  by  any 
agent,"  a  party  to  the  contract  cannot  defend  against  his  liability 
under  it,  upon  the  groimd  of  a  broken  oral  agreement  made  with 
the  agent  of  the  other  party,  at  and  before  the  signing  of  the  writ- 
ten contract. 

Corporations — ForUgn  corporations — Action  by  receiver — Doing 
htisiness — Registration — Acts  of  April  22,  187Jt,  P.  L.  108,  and 
June  8, 1911,  P.  L.  711. 

In  an  action  of  the  receiver  of  a  foreign  corporation  to  recover 
on  a  stock  subscription,  where  the  pleadings  show  that  the  corpo- 
ration was  a  steamship  company  whose  whole  business  was  the 
interstate  transportation  of  merchandise,  the  defendant  cannot 
set  up  as  a  defense  the  fact  that  the  corporation  had  not  complied 
with  the  Pennsylvania  Acts  of  April  22, 1874^  P.  L.  108,  and  June 
8,  1911,  P.  L.  711. 

Submitted  Dec.  2,  1914.  Appeal,  No.  234,  Oct  T., 
1914,  by  defendant,  from  order  of  the  Municipal  CJourt, 
PhOadelphia  Co.,  April  T.,  1914,  No.  64,  making  abso- 
lute rule  for  judgment  for  want  of  a  sufficient  answer 
in  case  of  Philadelphia  and  Gulf  Steamship  Company  in 
the  hands  of  S.  P.  Wetherill,  Jr.,  Receiver,  v.  Edward 
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V.  Pechin.     Before  Rice,  P.  J.,  Orlady,  Head,  Kbp- 
HART  and  Trexler,  JJ.    Affirmed. 

Assumpsit  to  recover  a  balance  due  on  a  stock  sub- 
scription.   Before  Crane,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  rule  for 
judgment. 

Sidney  L.  KroAiss,  with  him  W.  Horace  Hepburn  and 
William  A.  Carr,  for  appellant — Under  the  law  it  was 
necessary  for  plaintiff  to  attach  a  copy  of  the  decree  and 
aver  that  the  amount  of  the  subscription  was  necessary 
for  the  payment  of  debts :  Donaldson  v.  Babenhold,  71 
Legal  Intelligencer  569. 

The  question  as  to  whether  the  contract  was  valid  or 
not  is  not  in  reality  affected  by  the  questions  relating 
to  companies  being  engaged  in  interstate  commerce. 
The  fact  that  it  afterwards  engaged  in  interstate  com- 
merce would  certainly  not  affect  the  validity  of  a  con- 
tract made  at  a  time  before  it  engaged  in  such  com- 
merce. The  engaging  in  interstate  commerce  after  the 
contract  was  made,  would  not  have  any  effect  on  it  and 
could  not  give  it  life  or  validity :  Lasher  v.  Stimson,  145 
Pa.  30. 

A  contract  entered  into  with  a  foreign  corporation  in 
Pennsylvania,  where  it  has  not  complied  with  the  regis- 
tration laws  is  illegal  and  void :  Galena  Mining  &  Smelt- 
ing Co.  V.  Prazier,  20  Pa.  Superior  Ct.  394;  Pavilion 
Co.  V.  Hamilton,  15  Pa.  Superior  Ct.  389;  Chicago 
Building  &  Mfg.  Co.  v.  Myton,  24  Pa.  Superior  Ct.  16. 

Wm.  J.  Conlen,  of  Conlen,  Brinton  d  Acker,  with  him 
J.  Thurston  Manning,  Jr.,  for  appellee. — The  plaintiff's 
statement  of  claim  is  sufficient :  Taylor  v.  Sattler,  6  Pa. 
Superior  Ct.  229;  Poehr  v.  New  York  Short  Line  R.  R. 
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Co.,  40  Pa.  Superior  Ct.  7;  Cook  v.  Carpenter,  212  Pa. 
165. 

The  Act  of  April  22,  1874,  requiring  registration  by 
foreign  corporations  has  no  application  in  the  case  at 
bar :  Pavilion  Co.  v.  Hamilton,  15  Pa.  Superior  Ct.  389 ; 
International  Text  Book  Co.  v.  Pigg,  217  U.  S.  91 ;  Buck 
Stove,  Etc.,  Co.  V.  Vickers,  226  U.  S.  205;  Minnesota 
Rate  Cases,  230  U.  S.  352. 

The  appellant  cannot  set  up  the  nonregistration  of 
the  company  to  defeat  the  present  action:  Kilgore  v. 
Smith,  122  Pa.  48. 

The  contemporary  parol  agreements  or  misrepresen- 
tations set  up  in  the  answer  furnish  no  defense :  Express 
Publishing  Company  v.  The  Aldine  Press,  126  Pa.  347; 
Ridgway  Company  v.  Pennsylvania  Cement  Company, 
221  Pa.  160,  and  S.  Morgan  Smith  v.  Monroe  County 
Water  Power  and  Supply  Company,  221  Pa.  165. 

Opinion  by  Rice,  J.,  November  15, 1915 : 
This  is  an  appeal  by  defendant  from  judgment  for 
want  of  a  sufficient  answer.  The  action  was  assumpsit 
and  was  founded  on  two  writings,  one  executed  on  De- 
cember 30,  1908,  and  the  other  on  May  3,  1909.  By  the 
former  the  defendant  subscribed  for  five  shares  and  by 
the  latter  for  twenty  shares  of  the  capital  stock  of  the 
plaintiff  corporation  of  the  par  value  of  fifty  dollars  per 
share  and  in  each  instance  agreed  to  pay  the  full  par 
value  of  the  shares  subscribed  for  in  five  equal  consecu- 
tive monthly  installments.  It  was  alleged  in  the  state- 
ment of  claim  and  virtually  admitted  in  the  answer  that 
the  defendant  paid  certain  of  the  earlier  installments  but 
had  not  paid  the  later  installments  amounting  in  the  ag- 
gregate to  six  hundred  dollars.  The  plaintiflfs  claimed 
to  recover  this  sum  together  with  interest  on  the  several 
unpaid  installments  thereof  from  the  dates  when  they  be- 
came due. 

It  was  alleged  in  the  statement  of  claim  and  admitted 
in  the  answer  that  the  Philadelphia  and  Gulf  Steamship 
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Company  was  a  corporation  duly  organized  and  existing 
by  virtue  of  the  laws  of  the  State  of  Delaware,  that  S. 
P.  Wetherill,  Jr.,  was  receiver  of  the  corporation  and 
was  duly  appointed  by  decree  of  the  United  States  Dis* 
trict  Court  for  the  Eastern  District  of  Pennsylvania 
entered  on  December  27, 1912,  in  a  certain  suit  in  equity 
pending  in  that  court  which  suit  was  described  by  num- 
ber and  term.  It  was  also  alleged  that  by  decree  of  that 
court  entered  on  October  16,  1913,  the  receiver  was 
"authorized  and  directed"  to  collect  the  balances  remain- 
ing unpaid  on  the  subscriptions  to  the  capital  stock  of 
the  company  and  to  institute  such  suits  as  might  be  nec- 
essary for  that  purpose  and  in  particular  to  institute 
proceedings  against  this  defendant.  The  defendant's 
answer  to  this  averment  was  that  he  neither  admitted 
nor  denied  it  but,  if  material,  asked  that  it  be  proved. 

Before  referring  to  the  defense  on  the  merits  set  up  in 
the  answer  some  technical  points  mentioned  in  the  brief 
of  appellant's  counsel  will  be  noticed. 

It  is  suggested  that  the  statement  of  claim  was  insuf- 
ficient to  support  the  judgment  because  a  copy  of  the 
decree  of  the  United  States  District  Court  was  not  at- 
tached thereto.  There  is  much  merit  in  the  suggestion 
of  plaintiflE's  counsel  that  it  was  too  late  to  raise  this  ob- 
jection for  the  first  time  after  judgment  and  appeal.  If 
it  had  been  raised  in  the  court  below  the  defect,  if  any, 
could  have  been  cured  by  amendment.  See  Pinch  v. 
White,  190  Pa.  86.  But  apart  from  this  consideration 
the  objection  cannot  be  sustained  on  a  proper  construc- 
tion of  Section  3  of  the  Act  of  May  25,  1887,  P.  L.  271. 
That  requires,  inter  alia,  that  the  statement  be  accom- 
panied by  copies  of  all  contracts  upon  which  the  plain* 
tiff's  claim  is  founded.  In  this  case  the  plaintiff's  claim 
was  founded  on  the  two  subscription  contracts,  not  on 
the  decree  of  the  United  States  District  Court,  and  the 
statutory  requirement  was  complied  with  by  attaching 
copies  of  the  contracts.  If  by  any  latitude  of  construc- 
tion it  could  be  said  that  the  record  of  the  suit  in  the 
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United  States  District  Court  was  at  the  foundation  of 
the  action,  it  was  a  record  within  the  county  and,  there- 
fore, a  particular  reference  to  it  was  sufficient  without 
attaching  a  complete  exemplification  of  it:  Bathfon  v. 
Locher,  215  Pa.  571. 

It  is  further  claimed  that  the  statement  was  insuffi- 
cient because  it  did  not  aver  that  tie  amount  of  the  sub- 
scription was  necessary  for  the  payment  of  creditors. 
The  substantial  question  raised  by  this  objection  was 
considered  in  Philadelphia  and  Gulf  Steamship  Com- 
pany V.  Clark,  59  Pa.  Superior  Ct  415,  wherein  we  point- 
ed out  tie  distinction  between  the  contract  sued  on  and 
a  contractual  or  statutory  obligation  to  pay  upon  call 
or  as  needed  and  held  that  proof  that  the  whole  amount 
of  the  subscription  was  needed  to  discharge  existing 
liabilities  of  the  corporation  was  not  essential  to  the 
plaintiflPs  prima  facie  case.  What  was  there  said  as  to 
the  question  of  evidence  applies  with  equal  force  to  the 
question  of  pleading. 

The  insufficiency  of  the  defense  based  on  the  alleged 
representations  of  the  agent  who  obtained  the  subscrip- 
tions is  adequately  and  clearly  shown  in  the  opinion 
filed  by  Judge  Crane  of  the  Municipal  Court  and  noth- 
ing need  be  added  to  the  following  excerpt  therefrom : 
"The  defense  interposed  against  the  payment  of  balance 
on  the  second  subscription  is  to  the  effect  that  at  the 
time  defendant  signed  the  second  subscription  it  was 
represented  to  him  by  an  agent  for  plaintiflf  that,  *It 
was  the  intention  of  the  plaintiflf  company  to  obtain 
subscriptions  and  raise  the  sum  of  one  million  dollars 
with  which  to  purchase  not  less  than  four  steamships 
so  the  company  could  have  weekly  sailings  between 
Philadelphia  and  New  Orleans';  that  plaintiflf's  agent 
further  'represented  to  defendant  that  the  said  subscrip- 
tions aggregating  one  million  dollars  would  be  cc»n- 
pleted  within  sixty  days  of  said  agreement.'  Denial  is 
made  in  the  answer  that  the  sum  of  one  million  dollars 
was  subscribed  within  sixty  days  from  May  3,  1909,  or 
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at  any  other  time Regarded  as  a  misrepresenta- 

tion  the  defense  cannot  be  availed  of  because  the  state- 
ment relied  upon  is  not  a  misrepresentation  of  an  ex- 
isting fact,  being  merely  promissory  and  in  the  nature  of 
an  expression  of  opinion.  The  elements  which  it  is 
necessary  for  the  defendant  to  establish  when  he  seeks 
to  evade  an  obligation  on  the  ground  that  he  was  induced 
by  fraud  or  misrepresentation  to  enter  into  it  are  clearly 
summarized  in  Fulton  v.  Hood,  34  Pa.  365,  and  later  in 
the  case  of  Guarantee,  Etc.,  Co.  v.  Mayer,  141  Pa.  511,  in 
which  latter  case  our  Supreme  Court  sustained  a  judg- 
ment entered  for  want  of  a  sufficient  affidavit  of  defense 
where  the  defense  set  up  that,  'The  defendant  was  in- 
duced through  false  representation  to  subscribe,^  to  cer- 
tain shares  of  the  stock  of  the  company  upon  which  sub- 
scription the  action  was  brought,  and  that,  'Offices 
would  be  immediately  established  in  New  York  and  Chi- 
cago,^ where  it  was  further  averred  that  no  offices  had 
ever  been  established  in  either  of  these  cities.  We  con- 
cluded that  the  facts  set  forth  in  paragraphs  six,  eight, 
nine  and  ten  of  the  answer  furnish  no  defense  to  the  pres- 
ent action  as  constituting  a  misrepresentation.  Viewing 
the  facts  averred  in  the  nature  of  a  contemporaneous  pa- 
rol agreement  inducing  the  contract  of  subscription,  the 
nonperformance  of  which  by  plaintiff  would  relieve  de- 
fendant from  his  obligations  arising  therefrom,  we  are  of 
the  opinion  that  such  a  defense  cannot  avail  in  view  of 
the  following  stipulation  contained  in  the  written  con- 
tract between  the  parties  hereto,  to  wit,  'This  agreement 
cannot  be  altered,  changed  or  modified  in  any  manner 
whatsoever  by  any  agent.^  In  the  case  of  Express  Pub- 
lishing Company  v.  The  Aldine  Press,  126  Pa.  347,  a  simi- 
lar provision  was  embraced  in  the  contract  in  suit  The 
defendant  therein  alleged  that  the  contract  was  signed 
upon  the  faith  of  representations  made  by  plaintiff's 
agent  and  that  the  same  were  unfulfilled.  The  Supreme 
Court  held,  that  even  granting  that  the  agent's  repre- 
sentation  amounted   to  a   contemporaneous   inducing 
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agreement  still :  *The  defendant  had  distinct  notice  be- 
fore signing  the  other  that  it  was  subject  to  acceptance 
on  its  face  as  written,  and  that  no  one  was  authorized  to 
change,  modify,  or  in  any  way  aflfect  the  writing,  by 
verbal  agreement  or  otherwise.'  (See  Ridgway  Dynamo 
Company  v.  Pennsylvania  Cement  Company,  221  Pa.  160, 
and  S.  Morgan  Smith  v.  Monroe  County  Water  Power 
and  Supply  Co.,  same  volume,  page  165.)  In  the  last 
cited  case  it  was  held  that  it  is  a  rule  too  firmly  rooted 
in  justice  and  honesty  to  be  easily  eradicated  from  any 
system  of  wise  laws,  that  all  negotiations,  all  conversa- 
tions, all  oral  promises,  all  verbal  agreements  are  forever 
merged  in,  superseded  and  extinguished  by  the  written 
instrument,  which  is  the  final  outcome  and  result  of  the 
bargaining  of  the  parties.  The  written  contract  of  sub- 
scription containing  the  provision  above  quoted,  consti- 
tuted the  contract  between  the  parties  to  this  suit,  and 
where  defendant  had  notice  that  his  agreement  could  not 
be  changed  in  any  manner  whatsoever  by  any  agent,  un- 
der the  authorities  cited,  he  cannot  now  defend  upon  the 
ground  of  a  broken  oral  agreement  made  with  such  agent 
at  and  before  the  signing  of  the  written  contract" 

The  remaining  defense  and  the  one  principally  relied 
on  is  based  on  the  undisputed  fact  that  at  the  time  the 
subscription  for  stock  was  made  the  conditions  which 
the  Act  of  April  22, 1874,  P.  L.  108,  makes  a  prerequisite 
to  the  right  of  a  foreign  corporation  to  do  business  in  this 
Commonwealth  had  not  been  complied  with,  nor  were 
the  provisions  of  the  Act  of  June  8, 1911,  P.  L.  711,  com- 
plied with  before  the  action  was  brought  It  is  claimed 
for  these  reasons  that  the  contract  was  not  enforceable. 
It  is  to  be  observed  with  regard  to  this  defense  that 
the  statement  of  claim  alleged  that  the  plaintiff 
corporation  was  at  all  times  wholly  and  exclusively 
engaged  in  interstate  commerce,  to  wit,  the  transpor- 
tation of  merchandise  between  Philadelphia,  Pennsyl- 
vania, and  New  Orleans,  Louisiana,  and  later  Charles- 
ton,  South   Carolina.      This  averment  was  admitted 
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with  the  qualification  that  in  addition  to  carrying  on 
the  business  of  transportation  of  merchandise  the  com- 
pany was  engaged  in  carrying  on  its  entire  corporate 
business  in  the  City  of  Philadelphia  as  more  fully  re- 
cited later  in  the  affidavit.  Recurring  to  the  affidavit  as 
to  this  branch  of  the  case  we  find  nothing  in  the  facts  to 
distinguish  it  in  any  essential  particular  from  the  cases 
of  Philadelphia  and  Gulf  Steamship  Company  v.  Clark, 
supra,  and  Philadelphia  and  Gulf  Steamship  Company 
V.  Soeffing,  59  Pa.  Superior  Ct.  429.  In  those  cases  we 
held  that  the  business  transacted  by  the  company  was 
exclusively  interstate  commerce  and,  therefore,  the  omis- 
sion to  comply  with  the  registration  laws  of  the  State  of 
Pennsylvania  was  not  fatal  to  its  right  to  recover  on  the 
contracts.  The  same  conclusion  is  applicable  here  and 
we  rest  the  case  upon  what  is  there  said  upon  the  sub- 
ject. 

The  judgment  is  affirmed. 


Wiland  v.  Royal  Insurance  Company,  Ltd., 
Appellant. 

Insurance — Fire  insurance — Affidavit  of  defense. 

In  an  action  upon  a  policy  of  fire  insurance  where  the  state- 
ment of  claim  avers  that  the  actual  cash  value  of  the  property 
damaged  was  $2,125.13  and  the  total  damage  to  said  property  was 
$1,606.22,  an  affidavit  of  defense  is  sufficient  which  avers  that  the 
actual  cash  value  of  the  property  damaged  did  not  amount  to  the 
sum  of  $2,125.13  as  claimed,  and  did  not  exceed  the  sum  of  $1,- 
757.43,  and  that  the  total  damage  to  the  property  did  not  amoimt 
to  the  sum  of  $1,606.22,  and  did  not  exceed  the  sum  of  $769.57. 

Argued  March  10,  1915.  Appeal,  No.  285,  Oct.  T., 
1914,  by  defendant,  from  order  of  C.  P.  No.  2,  Philadel- 
phia Co.,  Sept.  T.,  1914,  No.  2888,  making  absolute  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
in  case  of  John  A.  WUand,  trading  as  Wiland  &  Co.,  v. 


Digitized  by 


Google 


410     WILAND  v.  ROYAL  INS.  CO.,  LTD.,  Appellant. 
Statement  of  Facts — Opinion  of  the  Court.    [61  Pa.  Superior  Ct 
Royal  Insurance  Company,  Ltd.     Before  Rice,  P.  J., 
Orladt,  Head,  Henderson,  Eephart  and  Trbxler,  JJ. 
Reversed. 

Assumpsit  on  a  policy  of  fire  insurance. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  averments  of  the  statement  and  of  the  affidavit  of 
defense  are  set  forth  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

F,  R.  Shattuckj  for  appellant,  cited :  Wakely  v.  Sun 
Insurance  Office,  246  Pa.  268;  Penn  Plate  Glass  Co.  v. 
Spring  Garden  Insurance  Co.,  189  Pa.  255;  Miller  v. 
Iron  City  Mut.  Fire  Ins.  Co.,  4  Pa.  Superior  Ct  605; 
Ellis  V.  Agricultural  Ins.  Co.,  7  Pa.  Superior  Ct.  264. 

J.  E.  Shrader,  with  him  W.  B.  Linn,  H.  B.  Gill,  for 
appellee. 

Opinion  by  Tbbxler,  J.,  November  22, 1915 : 
This  is  an  action  on  an  insurance  policy.  The  ques- 
tion for  us  to  decide  is  whether  or  not  the  court  below 
erred  in  entering  judgment  against  the  defendant  for 
want  of  a  sufficient  affidavit  of  defense.  The  allegations 
of  the  plaintiff  as  to  the  loss  sustained  were  that  "The 
property  and  improvements  insured  were  destroyed  and 
damaged  by  fire,  the  actual  cash  value  of  said  property 
so  destroyed  and  damaged  being  |2,125.13  and  the  total 
damage  to  said  property  being  |1,606.22.''  The  defend- 
ant answered  in  this  wise :  "the  defendant  is  informed, 
believes  and  expects  to  be  able  to  prove  at  the  time  of 
the  trial  of  this  case  and  therefore  avers  that  the  actual 
cash  value  of  the  property  so  damaged  did  not  amount  to 
the  sum  of  f 2,125. 13,  as  claimed  by  the  plaintiff,  but, 
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on  the  contrary,  the  value  of  said  property  did  not  ex- 
ceed the  sum  of  |1,757.43.  Deponent  further  is  in- 
formed, believes,  and  expects  to  be  able  to  prove  at  the 
time  of  the  trial  of  this  case,  and,  therefore  avers  that 
the  total  damage  to  the  said  property  did  not  amount  to 
the  sum  of  |1,606.22,  but,  on  the  contrary,  the  said  dam- 
age did  not  exceed  the  sum  of  |769.57,  which  is  the  total 
amount  for  which  this  company  would  be  liable  to  the 
plaintiff,  if  liable  at  all,  which  is  denied,  and  deponent 
avers  that  said  excessive  claim,  as  made  in  the  proof  of 
loss  filed  with  the  defendant,  by  the  plaintiff,  and  in  the 
statement  of  claim,  sworn  to  by  him,  both  as  to  actual 
cash  value  and  damage  thereto,  is  falsely,  intentionally, 
deliberately  and  fraudulently  made  by  the  plaintiff,  for 
the  purpose  of  undertaking  to  require  this  defendant  to 
pay  a  sum  largely  in  excess  of  any  amount  which  would 
under  any  circumstances,  be  due  by  the  defendant  to  the 
plaintiff,  if  defendant  was  liable  at  all,  which  is  denied, 
for  the  reasons  above  set  forth." 

In  Penn  Plate  Glass  Co.  v.  Spring  Garden  Insurance 
Co.,  189  Pa.  255,  the  affidavit  was  very  similar  as  to  the 
averment  of  loss  to  the  one  in  question  and  we  quote  the 
following  from  the  opinion  of  Justice  Mitchell  in  that 
case,  "The  affidavit  of  defense  sets  up  clearly  and  spe- 
cifically in  the  established  and  approved  form  that  de- 
fendant "is  informed,  believes  and  expects  to  be  able  to 
prove'^  that  the  plaintiff's  loss  in  respect  of  equipment 
was  not  1228,734.00  as  claimed  but  did  not  exceed  |60,- 
000.00,  and  the  amount  of  defendant's  liability,  if  liable 
at  all,  was  not  |2,099.00  as  claimed  in  the  statement  but 
would  not  exceed  |1,035.00.  This  was  sufficient  to  pre- 
vent judgment  and  put  the  plaintiff  to  proof  of  the 
amount  of  its  loss.'' 

Furthermore  the  plaintiff  in  his  statement,  as  appears 
above,  sets  forth  his  loss  in  lump  figures.  The  defendant 
in  his  answer  does  the  same.  We  see  no  reason  why  the 
defendant  shall  be  held  to  a  greater  particularity  in  his 
affidavit  of  defense  than  the  plaintiff  in  his  statement. 

The  judgment  is  reversed  and  a  procedendo  awarded. 
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Commonwealth  v.  George,  Appellant 

Constitutional  law — Civil  rights — Theatre — Discrimination  on 
account  of  color — Equality  of  accommodations — Act  of  May  19, 
1887,  P.  L,  ISO— Police  power. 

The  Act  of  May  19,  1887,  P.  L.  130,  which  provides  "That  any 

person being  the  owner,  lessee,  or  manager  of  any 

theatre,  concert  hall,  or  place  of  entertainment,  or  amusement, 
who  shall  refuse  to  accommodate,  conv^,  or  admit  any  person  or 
persons  on  account  of  race  or  color into  their  theatre,  con- 
cert hall  or  place  of  amusement,  shall,  upon  conviction  thereof,  be 
guilty  of  a  misdemeanor,"  is  a  proper  exercise  of  the  police  power, 
and  is  constitutional. 

A  theatre  proprietor  who  sets  aside  a  i>ortion  of  his  theatre  for 
the  accommodation  of  colored  patrons  exclusively,  cannot  be  con- 
victed of  violating  the  Act  of  May  19, 1887,  P.  L.  130,  unless  it  be 
shown  to  the  satisfaction  of  a  jury  that  the  accommodation  af- 
forded by  the  portion  set  aside  is  not  equal  to  that  afforded  by 
other  parts  of  the  theatre. 

Argued  March  10,  1915.  Appeal,  No.  17,  March  T., 
1915,  by  defendant,  from  judgment  of  Q.  S.  Dauphin  Co., 
March  T.,  1913,  No.  80,  on  verdict  of  guilty  in  case  of 
Commonwealth  v.  Athens  George.  Before  Rice,  P.  J., 
Orlady,  Head,  Henderson,  Kephart  and  Trbxler,  JJ. 
Reversed. 

Indictment  for  violating  the  Act  of  May  19, 1887,  P.  L. 
130.    Before  McCarrell,  J. 

At  the  trial  it  appeared  that  the  prosecutors,  after  hav- 
ing bought  tickets  for  entrance  to  the  defendant's 
theatre,  were  refused  admission  to  the  ground  floor  and 
were  directed  to  sit  in  the  balcony.  Defendant  made 
the  following  offers : 

We  propose  to  show  that  the  seats  in  the  balcony  are 
the  same  style  as  the  seats  below;  the  seats  are  prac- 
tically the  same  style  and  quite  as  comfortable  as  the 
seats  below.  We  also  propose  to  show  that  the  balcony 
was  carpeted,  that  it  is  fitted  up  with  electric  fans  for 
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the  accommodation  of  patrons.  We  propose  to  show 
further  that  the  view  from  the  balcony,  if  anything,  is 
better  than  the  view  from  below,  and  that  white  people  as 
well  as  colored  people  choose  at  times  to  sit  in  the  bal- 
cony rather  than  down'  stairs,  and  that  the  seat  to  which 
the  prosecutor  was  directed  was  in  all  respect  a  comfort- 
able, safe  and  convenient  seat,  not  inferior  in  any  of 
these  respects  to  the  seats  in  the  lower  portions  of  the 
house. 

Mr.  Funk.  This  testimony  is  objected  to  for  the  rea- 
sons stated,  that  the  type  of  accommodations  is  not  in  the 
case,  the  question  being  whether  or  not  a  person  entitled 
to  a  seat  can  sit  where  he  or  she  has  the  right  to  sit,  irre- 
spective of  race  or  color.  Offer  excluded.  Excep- 
tion.    (10) 

^^e  propose  to  prove  by  the  witness  on  the  stand,  by 
Charles  B.  Van  Arsdellan,  by  R.  J.  Andrews,  a  represen- 
tative of  the  Harrisburg  Light,  Heat  and  Power  Com- 
pany, by  Mrs.  Pauline  Sanders,  By  Miss  Carrie  Yingst, 
by  Mrs.  John  Sheridan,  M.  E.  Windfleld,  by  E.  P.  Hand- 
shaw,  by  E.  G.  Blosser,  by  H.  W.  Smith,  by  C.  Schaflfner, 
all  residents  of  the  City  of  Harrisburg,  that  they  have 
been  from  time  to  time  patrons  of  the  Victoria  Theatre, 
that  they  are  all  white  people,  they  have  chosen  the  bal- 
cony of  that  theatre  by  preference,  that  the  accommo- 
dations there  are  as  good  as  the  accommodations  in  any 
other  part  of  the  house,  and  that  the  view  of  the  pictures, 
this  being  a  moving  picture  show,  is  better ;  that  for  the 
purpose  of  showing  that  the  seat  that  the  prosecutor  was 
invited  to  take,  was  in  all  respects  a  comfortable  safe  and 
convenient  seat  and  not  inferior  in  any  respect  to  those 
in  other  parts  of  the  house. 

"Mr.  Wickersham.  The  same  objection  is  made  as  to 
the  other  offer. 

"The  Court.  The  objection  is  sustained  and  the  evi- 
dence excluded  and  a  bill  sealed  for  the  defendant."  ( 11 ) 

Defendant  presented  this  point : 

11.  If  the  jury  believe  that  the  defendant  honestly  as- 
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signed  the  prosecutor  to  a  reasonably  comfortable  and 
convenient  seat  in  the  house  equal  in  every  respect  to  the 
average  accommodation  of  its  patrons  and  the  defendant 
objected  and  refused  to  occupy  this  seat  for  no  special  ob- 
jection and  for  no  reason  other  than  because  of  a  claim 
of  right  to  occupy  any  seat  in  the  house  he  saw  fit,  then 
the  verdict  must  be  for  the  defendant. 

Answer.    This  point  is  refused.     (12) 

The  court  charged  as  follows : 

You  must  be  satisfied  from  the  evidence  beyond  any 
reasonable  doubt  that  this  defendant  did  do  the  prohib- 
ited things  that  he  did  refuse  to  admit  or  refuse  to  give 
the  accommodations  of  the  theatre  or  place  of  amuse- 
ment to  those  persons  because  of  their  race  or  color.  If 
there  was  a  refusal  of  admission  to  the  place,  and  it  was 
for  any  other  reason,  it  is  matter  of  no  importance  here. 
If  there  was  a  refusal  to  admit  or  refusal  to  give  accom- 
modations because  of  that  fact  beyond  any  reasonable 
doubt,  it  is  your  duty  to  convict.    (15) 

These  persons  according  to  the  testimony  were  re- 
fused admission  to  the  first  floor  of  that  theatre.  Was 
that  refusal  because  of  their  race  or  color?  Are  you 
satisfied  beyond  a  reasonable  doubt  that  admission  to 
that  floor  was  refused,  that  the  accommodation  of  that 
floor  was  refused  because  of  their  race  or  color?  Are  you 
satisfied  of  that  beyond  a  reasonable  doubt?  You  must 
be  satisfied  of  that  beyond  a  reasonable  doubt.  You  con- 
sider the  testimony  of  Mr.  Bobinson  and  Dr.  Crampton 
and  the  other  witnesses  in  connection  with  this  notice 
which  was  posted  there  publicly.  Was  that  the  reason 
they  were  excluded?  If  you  are  satisfied  beyond  any 
reasonable  doubt  that  was  the  reason  they  were  excluded 
from  that  floor,  then  it  is  your  duty  to  convict.  It  does 
not  do  for  the  proprietor  of  a  place  of  that  kind  to  say : 
You  can  just  come  in  and  sit  on  the  balcony,  you  can  see 
better  on  the  balcony.  He  has  no  right  to  compel  you  to 
climb  the  stairway  on  to  the  balcony  when  there  are  un- 
occupied seats  on  the  first  floor.    You  have  the  right  to 
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select  your  own  seat  if  it  has  not  been  reserved  and  not 
occupied  by  anybody  else,  as  long  as  you  behave  yourself 
in  a  quiet  and  orderly  way.    (16) 
Verdict  of  guilty  upon  which  judgment  of  sentence  was 


Errors  assigned,  among  others,  were  (8, 12, 15, 16)  in- 
structions quoting  them  (10,  11),  rulings  on  evidence 
quoting  the  bill  of  exceptions. 

Wm.  M.  Hargest,  of  Hargest  &  Eargest,  with  him 
Fox  d  Oeyer,  for  appellant. — ^A  colored  person  has  no 
greater  rights  than  a  white  person  and  the  purchase  of  a 
theatre  ticket  cannot  invest  him  with  more :  Horney  v. 
Nixon,  213  Pa.  20. 

The  Act  of  1887  relates  only  to  admission  and  not  to 
accommodations  to  a  theatre:  Russ's  Application,  20 
Pa.  C.  C.  R.  510. 

The  Act  of  1887  provides  for  civil  rights,  but  does  not 
provide  for  either  the  same  or  greater  rights  to  colored 
persons:  Homey  v.  Nixon,  213  Pa.  20;  Choctaw  O.  & 
G.  Co.  V.  State,  75  Ark.  279;  Younger  v.  Judah,  16  L.  R. 
A.  558  (Mo.) ;  Anderson  v.  Louisville,  Etc.,  R.  R.  Co., 
62  Fed.  Rep.  46;  Plessy  v.  Ferguson,  63  U.  S.  537; 
Morrison  v.  State,  116  Tenn.  534;  State  v.  Hicks,  44  La. 
Ann.  770;  11  So.  Rep.  74;  Louisville,  Etc.,  Railroad 
Company  v.  Mississippi,  133  U.  S.  587 ;  Joyner  v.  Moore- 
Wiggins  Co.,  152  App.  Div.  (N.  Y.)  266;  Ferguson  v. 
Gies,  82  Mich.  358;  Baylies  v.  Curry,  128  111.  287;  Munn 
V.  State  of  Illinois,  94  U.  S.  113;  West  Chester  &  Phila- 
delphia R.  R.  Co.  V.  Miles,  55  Pa.  209. 

The  manager  of  a  place  of  amusement  may  make  rea- 
sonable regulations  for  the  separation  of  the  races  whom 
he  is  required  to  admit. 

J.  Clarence  Funk,  with  him  Michael  E.  Stroup,  Dis- 
trict Attorney,  and  Edward  F.  Doehne,  for  appellee. — 
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The  defendant  was  guilty  of  a  violation  of  the  statute : 
Buss's  Application,  20  Pa.  C.  C.  R.  510. 

The  oflfer  of  the  defendant  to  give  him  a  seat  in  the 
balcony  forms  no  excuse,  and  did  not  render  his  action 
any  less  a  discrimination  against  the  complainant,  or  any 
less  a  violation  of  the  statute :  Joyner  v.  Moore- Wiggins 
Co.,  152  App.  Div.  N.  Y.  266;  Central  R.  R.  of  N.  J.  v. 
Green,  86  Pa.  421 ;  Ferguson  v.  Gies,  82  Mich.  358. 

Though  a  penal  statute  making  a  strict  interpretation 
necessary,  the  interpretation  must  be  reasonable  as  well : 
Com.  V.  Grant,  2  Woodward  378;  Eshleman's  App.,  1 
Leg.  Chron.  (Pa.)  245. 

Especially  is  this  true  where  the  literal  meaning  would 
be  absurd :  Bartollet  v.  Achey,  38  Pa.  273 ;  Hazel  Town- 
ship, 1  D.  R.  813. 

Civil  rights  as  used  in  the  Act  of  May  19,  1887,  mean 
equal  or  same,  but  not  greater  rights:    R.  R.  Co.  v. 
'Brown,  17  Wall.  445. 

The  court  was  compelled,  on  the  trial  of  this  indict- 
ment to  exclude  any  and  all  evidence  tending  to  show 
that  the  seat  to  which  the  prosecutor  was  invited  was  in 
all  respects  equal  to  other  seats  in  the  theatre :  Railroad 
Co.  V.  Brown,  17  Wall.  445;  Joyner  v.  Moore- Wiggins 
Co.,  152  N.  Y.  App.  Div.  266 ;  Ferguson  v.  Gies,  82  Mich 
358;  Donnell  v.  State,  48  Miss.  661;  N.  Y.  v.  King,  1  L 
R.  A.  293. 

The  manager  of  a  place  of  amusement  may  make  rea- 
sonable regulations  for  the  comfort,  convenience  and 
control  of  his  theatre,  but  any  regulations  based  upon 
race  or  color  alone  are  not  reasonable  and  are  expressly 
prohibited  by  the  Act  of  May  19,  1887. 

Opinion  by  Kbphart,  J.,  October  11, 1915 : 
This  is  an  appeal  from  a  conviction  under  the  Act  of 
May  19,  1887,  P.  L.  130,  which,  in  substance,  is  as  fol- 
lows:  "That  any  person being  the  owner,  lessee. 

or  manager  of  any theatre,  concert  hall,  or  place 

of  entertainment,  or  amusement,  who  shall  refuse  to  ac- 
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commodate,  convey,  or  admit  any  person  or  persons  on 

account  of  race  or  color into  their  theatre,  concert 

hall,  or  place  of  amusement,  shall,  upon  conyiction 
thereof,  be  guilty  of  a  misdemeanor '*  The  defend- 
ant was  the  owner  of  a  theatre  in  the  City  of  Harris- 
burg,  consisting  of  a  main  floor  and  balcony.  On  the 
ticket  booth  there  was  posted  the  following  notice :  "The 
balcony  of  this  theatre  is  provided  for  our  colored  pa- 
trons. If  you  do  not  desire  to  sit  in  the  balcony  do  not 
purchase  tickets  as  they  will  not  be  honored  in  any  other 
section  of  the  house.'^  The  prosecutor,  with  another 
colored  person,  purchased  tickets,  was  admitted  to  the 
lobby,  and  requested  to  take  seats  in  the  balcony.  No 
seats  were  reserved  for  any  particular  persons,  either  on 
the  first  floor  or  in  the  balcony,  and  anyone  buying  a 
ticket  of  admission  had  permission  to  occupy  any  seat 
he  might  choose,  if  he  was  behaving  himself  and  con- 
ducting himself  in  an  orderly  way,  with  the  exception  of 
the  regulation  above  mentioned.  The  prosecutor  was 
denied  admission  to  the  first  floor,  and  upon  being  re- 
fused, he,  with  his  companion,  withdrew  from  the  thea- 
tre. Did  these  acts  of  the  owner  of  the  theatre  consti- 
tute a  violation  of  this  act  of  assembly? 

The  statute  before  us  is  a  proper  exercise  of  police 
power;  it  is  not  an  arbitrary  deprivation  of  property 
without  due  process  of  law.  In  the  enactment  of  laws 
under  the  police  power,  there  is  always  a  certain  amount 
of  interference  with  property  rights,  but  laws  are  not 
condemned  on  that  account,  unless  this  interference 
amounts  to  a  practical  confiscation.  That  its  constitu- 
tionality is  sustained  may  be  found  in  the  cases  of  Com. 
V.  Ayers,  17  Pa.  Superior  Ct.  352;  Com.  v.  Mintz,  19  Pa. 
Superior  Ct.  283;  Com.  v.  Rothermel,  27  Pa.  Superior 
Ct648. 

As  we  discuss  the  validity  of  this  act,  we  do  not  place 

much  stress  on  the  distinction,  urged  by  counsel,  between 

the  words  "admit"  and  "accommodate.'^    Either  would 

be  sufficient  if  the  act  were  intended  to  cover  the  facts 
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properly  before  the  court.  The  crux  of  this  case  is  in  the 
proper  construction  of  the  statute  as  a  whole,  applying 
to  it  the  results  sought  to  be  obtained,  and  under  the 
well-settled  principles  of  law  governing  the  construc- 
tion of  penal  statutes.  It  was  held  in  Homey  v.  Nixon, 
213  Pa.  20,  that  "the  proprietor  of  a  theatre  is  a  private 
individual,  engaged  in  a  strictly  private  business,  which, 
though  for  the  entertainment  of  the  public,  is  always 

limited  to  those  who  he  may  agree  to  admit  to  it A 

theatre  ticket  being  a  mere  license  to  the  purchaser, 
which  may  be  revoked  at  the  pleasure  of  the  theatrical 
manager."  But  to  this  must  be  added,  if  we  apply  the 
Act  of  1887,  except  that  he  may  not  refuse  to  admit 
persons  to  the  theatre  on  account  of  race  and  color.  It 
is  not  a  discrimination  in  favor  of  colored  persons,  as  it 
applies  to  all  races  and  all  colors.  The  title  to  the  act 
reads:  "To  provide  civil  rights  for  all  people  regardless 
of  race  and  color."  As  decided  in  Homey  v.  Nixon, 
supra,  there  is  no  vested  civil  right  in  a  person  intending 
to  visit  a  theatre  to  have  admission  given  him,  and  no 
tort  is  committed  at  common  law  by  refusing  or  cancel- 
ing such  admission.  Civil  rights,  as  they  have  been 
most  generally  defined,  are  those  which  have  no  relation 
to  the  establishment  or  management  of  government. 
They  consist  in  the  power  to  acquire  and  enjoy  property 
and  in  exercising  the  paternal  and  marital  powers  and 
the  like,  the  right  due  from  one  citizen  to  another :  An- 
derson's Law  Dictionary;  Bouvier's  Law  Dictionary. 
They  are  the  absolute  rights,  the  right  of  personal  se- 
curity, the  right  of  personal  liberty,  the  right  to  acquire 
and  enjoy  property  as  regulated  and  protected  by  law, 
and  are  distinct  from  political  rights  and  exist  without 
them.  The  title  of  the  act  evidently  intended  to  create 
a  "civil  right"  in  the  persons  to  be  benefited,  but  the 
body  of  the  act  nowhere  speaks  of  the  right  to  enter  a 
theatre  as  being  a  civil  right.  It  was  not  at  common  law ; 
but  whether  the  legislature  succeeded  in  creating  a  civil 
right,  the  deprivation  of  which  could  be  redressed  in 
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damages  for  its  violation,  we  need  not  here  decide.  As- 
suming, for  the  purpose  of  this  case,  that  a  civil  right  ex- 
ists, what  are  we  to  understand  by  "civil  righf  ^  as  ap- 
plied to  this  act  of  assembly?  It  was  the  intention  of  the 
13th,  14th  and  15th  amendments  to  the  Federal  Constitu- 
tion to  create,  and  protect  from  discrimination,  the  privi- 
leges and  immunities  (civil  rights)  of  citizens  of  the 
United  States,  regardless  of  race  and  color.  The  underly- 
ing motive,  existing  at  the  time  of  their  enactment,  was 
the  protection  of  the  colored  race.  It  was  thought  that  the 
intention  of  these  amendments  was  to  preserve  the  same 
rights  to  all  races  and  colors;  yet  the  Supreme  Court 
of  the  United  States  has  sustained  the  laws  and  regula- 
tions making  a  distinction  between  the  races  in  matters 
concerning  their  social  relations,  and  in  so  doing  em- 
phasized the  fact  that  civil  or  equal  rights  did  not  mean 
the  same  or  identical  rights.  In  Plessey  v.  Ferguson, 
163  U.  S.  537,  they  held  that  the  laws  of  Louisiana, 
which  required  railroad  companies  to  provide  separate 
accommodations  for  the  different  colors  and  races,  were 
not  a  violation  of  the  13th  and  14th  amendments,  which 
guaranteed  civil  rights,  freedom  from  discriminations 
by  state  laws  on  account  of  race  and  color.  It  was 
held  that  this  law  was  a  valid  exercise  of  the  legislative 
power,  evidencing  that  equal  rights  were  not  the  same 
and  identical.  In  Roberts  v.  City  of  Boston,  5  Cushing 
198,  the  Supreme  Court  of  Massachusetts  held  that  the 
general  school  committee  of  Boston  had  power  to  make 
provision  for  the  instruction  of  colored  children  in  sepa- 
rate schools  established  exclusively  for  them,  and  to 
prohibit  their  attendance  upon  the  other  schools.  And 
similar  legislation  has  been  enacted  by  Congress  for  the 
District  of  Columbia  and  in  various  states.  Laws  for- 
bidding intermarriage  of  two  races  have  been  held  valid : 
State  V.  Gibson,  36  Ind.  389.  In  the  most  recent  opinion 
on  the  subject,  Chiles  v.  Chesapeake  &  Ohio  Ry.  Co.,  218 
U.  S.  71,  it  was  held  that  the  regulation  of  a  railroad 
company  requiring  colored  passengers  and  white  passen- 
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gers  to  be  separate  while  traveling  between  states,  was  a 
reasonable  regulation  and  did  not  offend  against  the  con- 
stitutional amendments.  Under  a  statute,  "requiring 
railways  to  provide  separate  waiting  rooms  of  equal  and 
sufficient  accommodations,  for  the  two  races,  at  all 
passenger  depots,  it  is  not  necessary  for  a  railroad  to 

furnish  the  same  accommodations  for  each  race 

the  object  of  the  statute  is  merely  to  prevent  discrim- 
ination'' :  Choctaw,  O.  &  G.  R.  Co.  v.  State,  75  Ark.  279 ; 
87  S.  W.  Repr.  426.  It  was  held  by  the  Circuit  Court  of 
Appeals,  in  McCabe  v.  Atchison,  Topeka  &  Santa  Fe 
Railroad  Co.,  186  Fed.  Repr.  966,  that  where  a  statute 
provided  that  sleeping  cars,  dining  or  chair  cars,  at- 
tached to  their  trains,  should  be  used  for  either  white  or 
negro  passengers  separately,  imposed  no  obligation  on 
the  carriers  to  haul  dining  or  parlor  cars  for  both  races 
but  permits  them  to  haul  cars  for  the  separate  use  of 
either  race,  and  when  cars  are  hauled  for  the  one  race  it 
was  not  a  discrimination  against  the  other  race,  and  did 
not  deprive  any  race  of  the  equal  protection  of  the  law. 
The  dissenting  opinion  of  Mr.  Justice  Harlan,  in  Ples- 
sey  V.  Ferguson,  supra,  emphasizes  the  distinction  made 
by  the  majority  opinion  in  the  term  "civil  right,'^  but 
the  law  seems  to  be  now  well  settled  that  "civil  rights'' 
do  not  mean  the  same  or  identical  rights.  The  civil 
right  here  protected  would  indicate  an  equal,  as  good  as, 
and  a  sufficient  right.  The  defendant  having  admitted 
the  persons  to  the  theatre,  did  he  comply  with  the  Act  of 
1887  by  refusing  them  admission  to  any  part  of  the 
house,  or  refusing  to  furnish  them  the  same  accommoda- 
tions as  that  accorded  to  others  patronizing  the  theatre, 
or  was  there  a  compliance  with  the  act  if  equal  and  suf- 
ficient accommodations  were  offered? 

It  is  evident,  under  the  authority  of  Chiles  v.  Chesa- 
peake &  Ohio  Ry.  Co.,  supra,  that  the  regulation  of  the 
proprietor  of  the  theatre  would  not  have  been  any  vio- 
lation of  the  law  unless  the  Act  of  1887  makes  it  so. 
These  regulations  are  not  an  invasion  of  any  common 
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law  right.  As  stated  in  Younger  v.  Judah^  16  L.  R.  A. 
558,  "a  discrimination  against  colored  persons  by  per- 
mitting them  to  sit  only  in  the  balcony  of  a  theatre  is 
not  unlawful,  in  the  absence  of  any  statute  to  the  con- 
trary.'^ The  decisions  of  other  states,  predicated  on 
acts,  the  language  of  which  is  clear  and  explicit,  do 
not  aid  in  the  interpretation  of  the  statute  before  us. 
Beinembering  that  the  Supreme  Court  of  the  United 
States  has  held  that  ciyil  rights  do  not  mean  the  same 
or  identical  rights,  and  that  our  own  Supreme  Court  has 
held  that  the  owner  of  a  theatre  is  a  private  citizen  en- 
gaged in  a  strictly  private  business,  which,  though  for 
the  entertainment  of  the  public,  is  always  limited  to 
those  whom  he  may  agree  to  admit  to  it  (provided  he  can- 
not refuse  admission  on  account  of  race  and  color) ; 
that  penal  statutes  must  be  strictly  construed ;  that  the 
art  of  subtle  reasoning  should  not  be  employed  to 
bring  within  the  folds  of  the  statute  acts  which  would 
not  otherwise  l)e  an  offense,  should  the  defendant  have 
been  permitted  to  show  that  the  accommodations  offered 
were  equal  and  sufficient  to  those  accorded  others  in  the 
theatre?  Accepting  appellee's  contention  that  this 
"right"  was  "to  admit  and  accommodate,"  the  title  to  the 
act  might  well  have  read  "equal  and  sufficient  right." 
And  so  the  right  to  be  admitted  and  accommodated,  in 
so  far  as  its  legal  interpretation  bears  us  out,  might  well 
have  been  read  in  like  manner.  Being  bound  by  the  sub- 
ject-matter of  the  act,  expressed  in  the  title,  it  could  not 
have  a  meaning  in  excess  of  that  there  provided.  Had 
the  legislature,  in  view  of  the  law  as  it  existed,  wished 
this  "right"  to  be  the  same  right,  they  should  have  said 
so  in  plain  language.  When  an  act  of  assembly  seeks  to 
wipe  out  an  existing  common  law  right,  it  must  do  so 
in  language  such  as  to  leave  no  doubt  as  to  the  intention. 
The  common  law  recognized  the  right  to  make  different 
classes  of  accommodation  and  one  was  accommodated 
when  enjoying  any  one  of  those  classes ;  and  under  the 
Act  of  1887  he  is  still  accommodated  when  enjoying  any 
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one  of  those  classes.  With  this  in  addition^  such  accom- 
modation must  be  equal  and  sufficient  to  other  accom- 
modations and  no  discrimination  on  account  of  race  or 
color  is  permitted.  It  would  be  a  question  for  the  jury 
to  say  whether  seats  in  the  balcony  are  equal  to  seats  in 
the  orchestra  circle,  and  if  they  were  not,  the  defendant 
clearly  violated  this  act  of  assembly.  The  defendant  was 
permitted  to  make  reasonable  regulations  for  the  com- 
fort and  convenience  of  his  patrons,  such  regulations 
as  the  establi^h^  usages,  customs  and  traditions  of  the 
people,  and  the  preservation  of  the  public  peace  and  good 
order  demand.  These  common  law  rights,  in  view  of  the 
authorities  we  have  just  mentioned,  are  not  taken  away 
by  this  act  of  assembly  upon  any  reasonably  fair  inter- 
pretation of  it.  To  trace  the  act  to  the  conclusion  deemed 
logical  by  the  appellee  in  this  case,  it  would  be  necessary 
for  the  interpolation  of  sufficient  language  by  this  court 
to  make  the  offense  a  crime,  and  by  inference  to  wipe  out 
existing  rights  and  declare,  by  inference,  to  be  crimes, 
acts  which  before  had  the  sanction  of  the  law.  Penal 
statutes  are  to  be  strictly  construed. 

The  case  of  Railroad  Co.  v.  Brown,  17  Wallace  445, 
relied  on  by  counsel  for  the  appellee,  does  not  control  the 
question  before  us.  The  principal  reason  urged  for  the 
conclusion  reached  was  the  fact  that  there  "was  no  oc- 
casion in  legislating  for  a  railroad  corporation  to  annex 
a  condition  to  a  grant  of  power,  that  the  company  should 
allow  colored  persons  to  ride  in  its  cars.  This  right  had 
never  been  refused,  nor  could  there  have  been  in  the 
minds  of  any  one  an  apprehension  that  such  a  state  of 
things  would  ever  occur,"  and  as  stated  by  Mr.  Justice 
Brown,  in  Horney  v.  Nixon,  supra,  there  was  a  duty  "in 
the  case  of  a  common  carrier,  to  admit  everyone  who 

may  apply  and  be  willing  to  pay  for  a  ticket (as  a 

common  carrier)  has  acquired peculiar  rights  and 

privileges  from  the  state,  and  is,  therefore,  under 

implied  obligations  to  serve  the  public."    As  stated  in 
Bailroad  Company  v.  Brown,  supra,  the  condition  im- 
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posed  by  Congress  meant  something  beyond  mere  ad- 
mission to  ears,  and  "this  condition  it  had  a  right  to  im- 
pose." We  entirely  agree  with  the  sentiment  expressed 
in  New  York  v.  King,  1  L.  R.  A.  293 :  "The  race  prej- 
udice against  persons  of  color,  which  had  its  root  in 
part  at  least  in  the  system  of  slavery,  was  by  no  means 
extinguished  when  the  slaves  became  freemen  and  citi- 
zens. But  this  great  act  of  justice  towards  an  oppressed 
and  enslaved  people  imposed  upon  the  nation  great  re- 
sponsibilities  Both  justice  and  the  public  interest 

concur  in  a  policy  which  shall  elevate  them  as  indi- 
viduals, and  relieve  them  from  oppression  or  degrading 
discrimination,  and  which  shall  encourage  and  cultivate 
a  spirit  which  will  make  them  self-respecting,  contented, 
and  loyal  citizens  and  give  them  a  fair  chance  in  the 
struggle  of  life,  weighted,  as  they  are  at  best,  with  so 
many  disadvantages.  It  is  evident  that  to  exclude  col- 
ored people  from  places  of  public  resort  on  account  of 
their  race  is  to  fix  upon  them  a  brand  of  inferiority,  and 
tends  to  fix  their  position  as  a  servile  and  dependent 

people But  the  law  in  question  simply  insures  to 

colored  citizens  the  right  to  admission,  on  equal  terms 
with  others,  to  public  resorts,  and  to  equal  enjoyment  of 
privileges  of  a  quasi-public  character." 

The  tenth,  eleventh,  twelfth,  fifteenth  and  sixteenth 
assignments  of  error,  as  controlled  by  this  opinion,  are 
sustained.  The  eighth  assignment  is  denied  as  not  being 
broad  enough.  The  remaining  assignments  are  over- 
ruled. The  judgment  is  reversed  and  a  venire  facias  de 
novo  awarded. 


Commonwealth  v.  Exler,  Appellant 

Criminal  law — Statutory  rape — Murder — Former  acquittal. 

Consensual  or  statutory  rape  is  not  a  constituent  of  murder.  A 
Terdict  for  statutory  rape  cannot  therefore  be  returned  upon  an 
indictment  charging  murder. 
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If  a  person  has  been  convicted  of  miirder  in  the  first  degree, 
death  occurring  in  consequence  of  the  statutory  rape  of  a  child 
under  sixteen  years  of  age,  and  the  conviction  has  been  set  aside, 
the  defendant  on  a  subsequent  trial  for  the  statutory  offense  can- 
not set  up  the  plea  of  twice  in  jeopardy  as  a  defense.  Since. he 
could  not  have  been  convicted  of  this  offense  at  the  first  trial,  he 
is  not  twice  in  jeopardy  at  the  second. 

Criminal  law — Rape — Statutory  rape — Evidence — Circumstantial 
evidence^Act  of  May  19, 1887,  P.  L.  128. 

To  carnally  know  and  abuse  a  woman  child  under  the  Act  of 
Hay  19, 1887,  P.  L.  128,  there  must,  be  a  penetration  or  an  attempt 
to  have  intercourse.  This  may  be  shown  by  circumstantial  evi- 
dence; but  such  evidence,  both  as  to  the  fact  of  a  crime  com- 
mittedy  and  its  author  if  the  victim  is  dead,  should  be  such  as  to 
exclude  all  rational  theories  but  that  the  crime  was  committed, 
and  the  accused  was  its  author;  and  great  care  should  be  taken 
that  this  proof  should  be  clear  and  unequivocal.  A  conviction 
based  upon  such  evidence  will  be  sustained. 

Criminal  law — Jury — Challenges, 

On  the  trial  of  an  indictment  for  statutory  rape  it  is  proper 
practice  to  call  all  the  jurors  into  the  box,  examine  them  on  their 
voir  dire,  and  make  the  challenges  in  the  manner  provided  by  the 
Act  of  July  9, 1901,  P.  L.  629,  before  the  persons  called  are  sworn 
as  jurors. 

Criminal  law — Jurors — Challenge — Opinion  of  juror. 

A  challenge  of  a  juror  for  cause  in  a  criminal  case  is  prc^rly 
overruled,  where  the  juror  in  his  voir  dire  states  that  he  has  read 
of  the  case,  and  had  formed  and  expressed  an  opinion  as  to  the 
guilt  of  the  prisoner,  but  could  try  and  decide  the  case  from  the 
evidence  unaffected  by  such  former  opinion. 

Criminal  law — Seizure  of  prisoner's  clothing  to  he  used  as  evi- 
dence. 

On  the  trial  of  a  criminal  indictment  it  is  not  error  for  the 
court  to  refuse  a  motion  to  compel  the  district  attorney  to  return 
certain  clothing  of  the  defendant. which  was  seized  without  a 
search  warrant,  and  was  intended  to  be  used  as  evidence  at  the 
trial 

Criminal  law— 'Remarks  of  district  attorney. 
On  the  trial  of  an  indictment  for  statutory  rape  where  the  vic- 
tim is  dead  and  the  evidence  against  the  defendant  is  wh<dly  cir- 
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cumstantial,  it  is  not  reversible  error  for  the  court  to  refuse  to 
withdraw  a  juror  because  the  district  attorney  said:  **It  is  hard 
work  to  defend  a  gruilty  man,  it  is  always  hard  work  to  defend  one 
as  guilty  as  he,  as  we  will  show  he  is  by  the  evidence  that  we  have 
offered  in  this  case,"  and  also  used  other  language  strongly  con- 
demnatory of  the  accused. 

Criminal  law — Evidence — Photograph — cross-examination. 
On  the  trial  of  an  indictment  for  statutory  rape,  where  it  ap- 
pears that  the  victim  was  dead,  and  a  witness  identifies  the  girl 
from  a  photograph  in  evidence,  but  the  testimony  of  the  witness  is 
weakened  on  cross-examination,  the  testimony  is  for  the  jury's 
consideration,  and  a  i>o]nt  virtually  withdrawing  such  evidence 
from  the  jury's  consideration  is  properly  refused. 

Argued  April  16,  1915.  Appeal,  No.  132,  April  T., 
1915,  by  defendant,  from  judgment  of  O.  &  T.  Allegheny 
Co.,  March  Sessions  1914,  No.  12,  on  verdict  of  guilty 
in  case  of  Commonwealth  v.  Edward  Exler.  Before 
Rice,  P.  J.,  Orlady,  Head,  Henderson,  Kephart  and 
Trexler,  JJ.    Afllrmed. 

Indictment  for  statutory  rape.  Before  Macparlanb, 
Haymaker,  Brown,  J  J.,  and  Sloan,  J^  specially  sitting. 
See  Com.  v.  Exler,  243  Pa.  155. 

From  the  record  it  appeared  that  the  defendant  was 
about  twenty-five  years  old,  that  his  victim  was  twelve 
and  one-half  years  old,  and  that  the  crime  was  com- 
mitted on  November  27, 1912. 

The  circumstantial  evidence  as  to  the  crime  is  sum- 
marized in  the  opinion  of  the  Superior  Court. 

At  the  trial  the  court  permitted  all  the  jurors  to  be 
called  into  the  box,  after  which  they  were  examined  on 
their  voir  dire  and  challenges  were  made  (8,  9) . 

A.  H.  Willis,  a  juror,  was  examined  as  follows : 

By  Mr.  Wolf: 

Q.  Mr.  Willis,  where  do  you  live? 

A.  Baldwin  Township. 

Q.  Have  you  heard  of  the  Edward  Exler  case? 

A.  Yes,  sir. 
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Q.  Have  you  ever  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  Edward  Exler? 

A.  Yes,  sir,  I  did. 

Challenged  for  cause  by  defendant. 

By  the  Court: 

Q.  You  formed  an  opinion  at  that  time? 

A.  Yes,  sir. 

Q.  Is  that  a  fixed  opinion,  have  you  still  that  opinion? 

A.  Well,  no. 

Q.  If  you  were  sworn  as  a  juror  in  this  case  could  you 
try  it  and  decide  it  upon  the  evidence  that  would  be  in- 
troduced in  the  case? 

A.  Yes,  sir. 

Q.  Unaffected  by  your  former  judgment  or  your 
former  opinion? 

A.  Yes,  sir. 

Q.  Were  you  acquainted  with  the  details  of  the  case 
at  the  time  of  the  trial? 

A.  Just  read  of  it,  I  heard  them  speak  of  it,  that  is  all. 

Mr.  Wolf: 

Q.  You  read  the  testimony  in  the  former  case? 

A.  I  wouldn't  say  I  read  it  all,  I  read  some. 

Q.  You  read  a  good  deal  of  it? 

A.  Yes,  sir. 

Q.  And  your  opinion  is  based  on  what  you  read  of  that 
testimony? 

A.  Yes,  sir. 

Challenge  for  cause  renewed. 

Challenge  overruled. 

To  which  ruling  of  the  court  counsel  for  the  defendant 
except. 

Exception  allowed  and  bill  sealed.     (10) 

Counsel  for  defendant  moved  the  court  to  compel  the 
district  attorney  to  forthwith  return  to  the  defendant 
one  cap,  one  tan  raincoat,  one  white  shirt,  one  grey  suit 
and  some  underwear  now  in  the  possession  of  the  dis- 
trict attorney  and  which  the  district  attorney  has  stated 
he  will  use  as  evidence  in  the  trial  of  this  case,  which 
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articles  of  personal  property  were  obtained  by  the  dis- 
trict attorney,  or  some  of  his  detectives,  from  the  home 
of  the  defendant  without  a  search  warrant — the  seizure 
and  retention  thereof,  and  the  proposed  use  of  which  by 
the  district  attorney  is  an  invasion  of  the  constitutional 
rights  of  the  defendant. 

Motion  refused. 

To  which  ruling  of  the  court  counsel  for  defendant 
except. 

Exception  allowed  and  bill  sealed.     (11) 

By  Mr.  Simon : 

I  now  move  that  the  following  testimony  given  by 
James  Beech,  on  page  166,  be  stricken  from  the  record : 

Q.  Did  Mr.  Exler  make  any  purchases  from  you  the 
week  of  Thanksgiving,  1912? 

Objected  to  as  immaterial,  as  Frank  Exler  is  neither 
a  witness  nor  a  party  to  this  case. 

By  Mr.  Jackson : 

This  is  to  be  followed  by  evidence  .showing  the  pres- 
ence in  the  Exler  stable  of  a  bag,  which  we  undertake  to 
show  was  a  bag  delivered  there  by  this  witness. 

No  objection. 

Question  repeated. 

A.  Which  Mr.  Exler  do  you  mean? 

Q.  Mr.  Frank  Exler? 

A.  The  old  gentleman? 

Q.  Yes. 

A.  Yes,  sir,  he  dealt  with  me  continuously. 

Q.  I  have  asked  you  of  that  week. 

A.  Yes,  sir. 

Q.  What  did  he  buy  from  you  that  week? 

A.  The  last  thing  they  took  up  there,  on  the  25th  of 
November,  was  100  pounds  of  bran,  that  comes  in  100- 
pound  sacks,  and  178  pounds  of  shelled  corn. 

Q.  What  was  the  shelled  com  in? 

A.  In  a  burlap  sack. 

Q.  What  sized  sack? 

A.  Well,  that  would  be  over  three  bushels. 
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Q.  More  than  a  three-bushel  sack? 

A.  Yes,  sir. 

By  Mr.  Simon : 

I  move  the  court  to  strike  that  evidence  from  the 
record  because  the  district  attorney  stated  that  he  would 
follow  it  by  testimony  which  has  not  been  produced. 

By  Mr.  Jackson  : 

This  is  objected  to,  as  the  very  same  witness  said  he- 
did  so  deliver  it. 

By  the  Court :  The  motion  is  refused ;  partly  on  ac- 
count of  the  testimony  of  Frank  Neeper,  reported  on 
pages  386  and  387. 

To  which  ruling  of  the  court  counsel  for  the  defendant 
except 

Exception  allowed  and  bill  sealed.     (12) 

By  Mr.  Simon :  I  now  move  the  court  to  withdraw  a 
juror  and  continue  this  cause  on  account  of  the  intro- 
duction during  the  trial  of  a  great  deal  of  irrelevant,  in- 
competent and  immaterial  evidence,  which  would  tend 
to  prejudice  and  inflame  the  jury's  minds;  and  especial- 
ly on  account  of  the  introduction  of  the  testimony  of 
James  Beech,  as  to  a  feed  sack,  and  as  to  the  testimony 
of  Mrs.  Mary  Lain,  Mrs.  Mabel  Neeper,  Mrs.  Anna 
Probst,  relative  to  a  man  riding  a  wagon  down  Grand- 
view  avenue  on  the  evening  of  Wednesday,  November  27, 
1912;  because  all  of  the  evidence  is  in  its  nature  preju- 
dicial to  the  accused,  was  impressed  by  the  Common- 
wealth on  the  jury  as  being  material,  and  tending  to  in- 
flame the  minds  of  the  jury  against  the  defendant. 

Objected  to. 

Objection  sustained,  and  motion  to  withdraw  a  juror 
refused. 

To  which  ruling  of  the  court  counsel  for  defendant 
except. 

Exception  allowed  and  bill  sealed.     (13) 

During  the  progress  of  the  argument  of  the  district 
attorney  counsel  for  defendant  request  an  exception  to 
the  following  language  of  the  district  attorney :  '^It  is 


Digitized  by 


Google 


COMMONWEALTH  v.  EXLER,  Appellant.         429 
423,  (1915).]  Statement  of  Facts. 

hard  work  to  defend  a  guilty  man;  it  is  always  hard 
work  to  defend  one  as  guilty  as  he." 

Counsel  for  defendant  move  the  court  to  withdraw  a 
juror  on  account  of  the  said  improper  remark. 

Py  Mr.  Jackson :  At  the  point  where  I  was  interrupted 
by  counsel  for  the  defense  I  stopped,  and  not  being  ad- 
dressed by  the  court,  or  stopped  by  the  court,  I  finished 
the  sentence  that  I  was  then  uttering  with  these  words, 
"as  we  will  show  he  is  by  the  evidence  that  we  have 
offered  in  this  case." 

By  the  Court :  The  motion  is  refused. 

To  which  ruling  of  the  court  counsel  for  the  defendant 
except. 

Exception  allowed  and  bill  sealed.     (21) 

By  Mr.  Jackson :  What  went  on  in  that  stable  was 
never  known  until  the  body  of  Lillian  Schadle  was  taken 
from  underneath  the  waters  of  the  Ardmore  Dam,  and 
never  would  have  been  known  if  it  had  not  been.  You 
know  now  what  happened,  you  know  now.  So  does 
everybody  that  heard  this  testimony — knows  that  that 
defendant  sitting  here  inveigled  that  child  into  that  sta- 
ble by  some  means,  by  the  means,  I  think,  that  I  have 
suggested  to  you,  because  of- his  beastly  passions — 

By  Mr.  Simon :  I  object  to  the  improper  remarks  of 
the  district  attorney. 

By  the  Court:  For  what  reason? 

By  Mr.  Simon :  Misstatement  of  the  evidence. 

By  Mr.  Jackson  (continuing) :  This  cruel  deed  was 
committed.  That  little  girl  was  sent  into  eternity  as  a 
result  of  it.  You  tell  me  that  there  is  a  doubt  of  who 
did  it,  that  there  is  a  doubt  of  who  did  it?  That  there 
is  a  weak  link  in  the  chain?  Never  was  there  a  stronger 
chain  of  evidence  woven  in  this  world  than  that  which 
leads  Ed  Exler  with  the  little  girl  that  wore  that  blue 
coat  into  the  Exler  stable  on  the  night  of  Thanksgiving, 
1912,  about  twenty  minutes  after  five  o'clock — 

By  Mr.  Simon :  I  object  to  the  improper  remarks  of 
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the  district  attorney,  and  move  the  court  to  withdraw  a 
juror. 

By  the  Court :  State  the  reason  for  your  objection. 

By  Mr.  Simon :  The  stating  of  facts  which  are  not  in 
the  evidence  in  this  case. 

By  the  Court:  State  what  you  consider  is  not  in  evi- 
dence. 

By  Mr.  Simon :  There  is  no  evidence  that  the  little  girl 
that  was  supposed  to  have  gone  into  the  stable  wore  that 
coat.  There  is  no  evidence  that  the  defendant  in  that 
stable  assaulted  that  girl. 

By  the  Court :  The  motion  is  overruled. 

To  which  ruling  of  the  court  counsel  for  the  defend- 
ant except. 

Exception  allowed  and  bill  sealed.     (22) 

By  Mr.  Jackson :  (Exhibiting  garments  offered  in  evi- 
dence to  the  jury.)  "Justice  cries  out  to  me  and  cries 
out  to  you  from  every  one  of  these  dust  covered  garments, 
it  cries  out  from  the  blood  of  the  little  victim,  it  cries 
out  from  the  womanhood  of  this  great  Commonwealth, 
that  men  shall  have  the  nerve,  the  stability,  the  force,  to 
apply  the  evidence  in  this  case  and  pronounce  the  ver- 
dict that  it  justifies,  and  that  they  will  render  a  verdict 
of  guilty  as  indicted  against  the  defendant.^* 

Counsel  for  the  defendant  object  to  these  remarks  as 
improper.     (23) 

Q.  Miss  Hricz,  I  show  you  a  photograph,  Exhibit  No. 
30,  and  ask  you  to  state  whether  or  not  any  of  the  faces 
or  forms  there  is  a  photograph  of  the  little  girl  that  you 
saw  there  with  Edward  Exler? 

By  Mr.  Simon :  If  the  court  please,  I  object  to  this,  be- 
cause the  photograph  shown  in  that  picture  as  being 
Lillian  Schadle  is  marked  with  a  big  check  mark,  and  I 
object  to  it  on  the  ground  that  it  is  leading. 

Objection  overruled. 

To  which  ruling  of  the  court  counsel  for  defendant 
except. 

Exception  allowed  and  bill  sealed. 
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By  Mr.  Jackson : 

Q.  What  is  your  answer? 

A.  This  is  the  girl  I  seen  coming  down  (indicating). 
(24) 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed.    Defendant  appealed. 

Errors  assigned,  among  others,  were  (1)  sentence  of 
the  court,  (2)  refusal  of  binding  instructions  for  the 
prisoner;  (6)  refusal  to  accept  the  plea  of  former  ac- 
quittal ;  ( 10, 11, 12, 13, 21, 22, 23, 24)  various  rulings  as 
above  quoting  the  bill  of  exceptions. 

A.  M.  Simon,  with  him  Rohhin  B.  Wolfe,  for  appel- 
lant.— The  verdict  has  no  sufficient  evidence  to  support 
it,  because  there  is  no  direct  evidence  either  to  prove  the 
corpus  delicti  or  to  establish  the  connection  of  the  de- 
fendant with  the  assumed  crime :  Com.  v.  Byers,  45  Pa. 
Superior  Ct.  37;  Com.  v.  Exler,  243  Pa.  155;  Com.  v. 
Lavery,  247  Pa.  139;  Pauli  v.  Com.,  89  Pa.  432;  Krause 
V.  Com.,  93  Pa.  418 ;  Com.  v.  McManus,  143  Pa.  64 ;  Com. 
V.  Ruddle,  142  Pa.  144. 

We  contend  that  by  the  judgment  of  the  Supreme 
Court  in  the  case  of  Commonwealth  v.  Exler,  243  Pa 
155,  the  entire  question  as  to  whether  or  not  the  defend 
ant  Edward  Exler  did  or  did  not  commit  a  rape  upon 
Lillian  W.  Schadle,  or  did  or  did  not  assault  Lillian  W 
Schadle,  is  res  adjudicata  and  has  been  judicially  de 
termined :  Com.  v.  Exler,  243  Pa.  155 ;  Com.  v.  Shoener. 
216  Pa.  71;  Com.  v.  Shoener,  30  Pa.  Superior  Ct.  321 
Hilands  V.  Com.,  Ill  Pa.  1;  Dinkey  v.  Com.,  17  Pa.  126; 
Com.  V.  Adams,  2  Pa.  Superior  Ct.  46 ;  Hilands  v.  Com., 
114  Pa.  372;   Walters  v.  Com.,  44  Pa.  135;  Laflferty's 
Est,  230  Pa.  496;  In  re  Gottesfeld,  245  Pa.  314;  Com. 
V.  Amer,  149  Pa.  35. 

The  manner  in  which  the  jury  was  selected  over  our 
objection  and  exception  amounted  to  a  standing  aside  of 
jurors:   Com.  v.  Kay,  14  Pa.  Superior  Ct.  376;   Com. 
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V.  Grauman,  52  Pa.  Superior  Ct.  215;  Com.  v.  Lavery, 
247  Pa.  139. 

There  was  error  in  the  rulings  on  the  challenge :  Al- 
lison V.  Com.,  99  Pa.  17;  Com.  v.  Fisher,  226  Pa.  189; 
Staup  V.  Com.,  74  Pa.  458;  O'Mara  v.  Com.,  75  Pa.  424. 

We  contend  that  the  court  should  have  compelled  the 
district  attorney  to  forthwith  return  to  the  defendant 
certain  clothing  obtained  by  the  district  attorney  with- 
out a  search  warrant :  Weeks  v.  United  States,  232  U.  S. 
383;  Com.  v.  Meads,  11  D.  R.  10;  Boyle  v.  Smithman, 
146  Pa.  255;  Osbom  v.  First  Natl.  Bank,  154  Pa.  134. 

The  remarks  of  the  district  attorney  were  prejudicial 
to  the  defendant:  Com.  v.  Bubnis,  197  Pa.  542;  Com. 
V.  Nicely,  130  Pa.  261;  Com.  v.  Shoemaker,  240  Pa.  255. 

R.  H.  Jackson,  District  Attorney,  with  him  Homer  N. 
Young,  Assistant  District  Attorney,  for  appellee,  cited 
as  to  the  plea  of  twice  in  jeopardy :  Hilands  v.  Com.,  114 
Pa.  372;  Heikes  v.  Com.,  26  Pa.  513. 

Cited  as  to  disqualification  of  juror :  Com.  v.  Taylor, 
129  Pa.  534. 

Cited  as  to  the  district  attorney's  address:  Com.  v. 
Zappe,  153  Pa.  498. 

Opinion  by  Kephart,  J.,  October  11, 1915 : 
The  defendant  was  twice  tried.  His  first  trial  re- 
sulted in  a  conviction  of  murder  in  the  first  degree. 
This  judgment  was  reversed  by  the  Supreme  Court  in 
an  opinion  by  Mr.  Justice  Stewart,  Com.  v.  Exler,  243 
Pa.  155.  The  second  trial  (and  here  appealed)  was  on 
the  charge  of  rape  under  the  Act  of  May  19,  1887,  P.  L. 

128,  which  reads  as  follows :  "If  any  person who 

being  of  the  age  of  sixteen  years  and  upwards,  shall  un- 
lawfully an4  carnally  know  and  abuse  any  woman  child 
under  the  age  of  sixteen  years,  with  or  without  her  con- 
sent, such  person  shall  be  adjudged  guilty  of  felonious 

rape "  Appellant  contends  that  if  a  verdict  for 

statutory  rape  could  have  been  returned  upon  the  indict- 


Digitized  by 


Google 


COMJIONWEALTH  v.  EXLER,  Appellant.         433 
423,  (1915).]  Opinion  of  the  Court, 

ment  charging  murder,  he  would  have  been  in  jeopardy 
under  that  indictment  and  could  not  again  be  placed  in 
jeopardy  under  the  present  indictment.  The  defendant 
had  been  charged  with  common  law  murder,  death  oc- 
curring in  consequence  of  consensual  fornication  or 
statutory  rape.  Com.  v.  Exler,  supra,  holds  that  mur- 
der and  rape  should  be  given  their  common  law  mean- 
ings. Rape  as  thus  defined  would  not  include  statutory 
rape.  The  evidence  presented  at  that  trial  fell  short  of 
establishing  a  common  law  rape,  and  had  the  defendant 
been  then  indicted  for  rape,,  without  proof  of  want  of 
consent,  there  could  have  been  no  conviction.  The  fact 
that  the  legislature  calls  consensual  fornication  feloni- 
ous rape,  would  not  cause  it  to  be  an  ingredient  or  con- 
stituent element  of  common  law  murder  without  express 
legislative  direction.  It  follows,  therefore,  that  under 
the  first  indictment  (excluding  the  question  as  to 
whether  under  an  indictment  for  murder  a  verdict  for 
rape  could  be  returned)  the  defendant  could  not  have 
been  convicted  of  "statutory  rape,''  it  not  being  an  ele- 
ment of  common  law  rape,  and  therefore  not  an  element 
of  common  law  murder.  Unless  the  evidence  presented 
at  the  former  trial  could  have  resulted  in  a  legal  con- 
viction of  the  offense  there  charged,  or  some  offense 
forming  a  constituent  part  of  the  offense  there  charged, 
the  prisoner  would  not  be  in  jeopardy,  though  substan- 
tially the  same  evidence  is  used  in  another  trial  for  an 
offense  declared  not  embraced  within  the  first  indict- 
ment and  insuflBicient  to  support  any  verdict  thereunder : 
Hilands  v.  Com.,  114  Pa.  372;  Com.  v.  Shoener,  216  Pa. 
71. 

To  carnally  know  and  abuse  any  woman  child  under 
the  Act  of  1887,  there  must  be  penetration  or  an  attempt 
to  have  intercourse.  There  must  be  at  least  contact  of 
the  sexual  organs :  Wharton's  Criminal  Law,  11th  Ed., 
Vol.  I,  Section  684,  p.  855;  33  Cyc.  1421.  In  this  case 
the  proof  of  penetration,  the  necessary  fact  to  show  that 
the  crime  was  committed,  and  that  the  defendant  was 
Vol.  lxi— 28 
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responsible  for  that  crime,  rests  solely  on  circumstantial 
evidence.  The  defendant,  age  twenty-five,  with  Lillian 
Schadle,  aged  twelve,  was  seen  by  a  number  of  persons 
on  the  afternoon  of  November  27,  1912,  going  into  a 
stable  owned  by  defendant's  parents.  This  was  the  last 
time  the  girl  was  seen  alive.  The  next  day  her  body  was 
taken  from  a  reservoir  not  far  distant.  The  only  ex- 
ternal mark  of  violence  disclosed  by  the  autopsy  and 
other  testimony  was  the  laceration  of  the  perineum  for 
the  depth  of  an  inch,  or  ^*a  split  through  the  perineum 
connecting  the  vagina  and  rectum^'  converting  **both 
these  openings  into  one  large  opening."  "The  split- 
ting process  started  at  the  vagina'*  going  downward  and 
"was  caused  by  the  introduction  of  some  object  within 
the  vagina.  The  most  probable  object  was  a  male  or- 
gan." On  cross-examination  Dr.  Schildecker,  the  medi- 
cal expert  chiefly  relied  on  by  the  Commonwealth,  was 
asked  if  this  injury  could  have  been  produced  by  falling 
on  a  protruding  object  or  on  a  chair.  This  he  admitted 
was  possible  but  "very  improbable"  and  said  that  fall- 
ing on  an  object  "would  produce  a  much  more  severe  in- 
jury." The  essential  element  of  this  crime,  which  lacked 
positive  evidence,  was  the  fact  of  penetration.  That 
penetration  in  a  charge  of  rape,  as  the  corpus  delicti  in 
any  other  case,  may  be  proven  by  circumstantial  evi- 
dence, is  generally  accepted  as  the  law:  Wharton's 
Criminal  Law,  11th  Ed.,  Vol.  I,  p.  870.  "Circumstantial 
evidence  is,  in  the  abstract,  nearly,  though  perhaps  not 
altogether,  as  strong  as  positive  evidence;  in  the  con- 
crete, it  may  be  infinitely  stronger" :  Com.  v.  Harman, 
4  Pa.  269.  Whether  such  evidence  has  been  produced 
sufficient  in  quantity  to  overcome  the  presumption  of  in- 
nocence and  reasonably  free  from  hypotheses  other  than 
guilt,  is  for  the  court.  The  affirmative  facts  here  shown 
are  consistent  with  the  hypothesis  of  penetration,  their 
probative  value  being  the  degree  of  certainty  created  in 
the  minds  of  the  jury.  Their  weakness,  if  any,  comes 
from  the  existence  of  possible  causes  other  than  the  one 
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here  claimed  to  be  the  producing  cause  of  the  injury.  If 
these  other  causes  are  vaguely  remote  or  not  consistent 
with  the  proven  facts,  they  cannot  be  considered  as  be- 
ing sufficient  to  destroy  this  probative  value  of  the  af- 
firmative facts  shown,  or  stamp  these  facts  as  not  being 
sufficient  to  present  a  prima  facie  case.  These  hypothe- 
ses other  than  guilt  must  produce  disbelief,  "that  is, 
actual,  and  not  technical  disbelief;  for  he  who  is  to  pass 
on  the  question,  is  not  at  liberty  to  disbelieve  as  a  juror 
(or  a  judge)  while  he  believes  as  a  man.  It  is  enough 
that  his  conscience  is  clear'^ :  Com.  v.  Harman,  supra. 
There  were  no  marks,  abrasions,  or  bruises  in  the  region 
of  the  injury  other  than  the  wound  described.  If  this 
laceration  were  made  by  falling  on  a  chair,  or  on  a 
protruding  object,  the  body  would  show  such  bruises  or 
abrasions  in  the  region  of  this  injury  on  other  parts  of 
the  body ;  and  as  to  child  birth  being  a  possible  cause, 
under  the  evidence  it  was  too  remote  for  consideration. 
These  possibilities,  such  as  are  urged  as  being  sufficient 
to  produce  moral  uncertainty  as  to  the  fact  of  penetra- 
tion, are  further  removed,  their  influence  lessened,  and 
the  existence  of  the  disputed  fact  strengthened,  when  we 
consider  the  defendant's  relation  to  the  crime,  partic- 
ularly, that  portion  of  his  body,  or  clothing,  that  would, 
if  he  be  guilty,  be  brought  in  contact  with  the  female 
organs.  We  have  his  admission,  made  very  shortly  after 
the  crime  was  committed,  that  there  were  blood  spots  on 
his  trousers,  which  he  stated  came  from  urinated  blood. 
There  was  testimony  that  blood  was  found  on  the  tail 
and  cuflf  of  his  shirt.  There  was  no  explanation  of  these 
inculpatory  facts.  Circumstantial  evidence  as  to  the 
fact  of  a  crime  committed,  and  its  author,  should  be  such 
as  to  exclude  all  rational  theories  but  that  the  crime  ex- 
isted and  the  accused  was  its  author;  and  in  criminal 
cases  great  care  should  be  taken  that  this  proof  should 
be  clear  and  unequivocal.  Such  was  the  evidence  here 
produced  by  the  Commonwealth;  it  was  sufficient  to 
warrant  a  finding  of  penetration.    We  need  not  narrate 
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the  facts  showing  this  defendant  to  be  the  author  of  the 
crime.  But  one  conclusion  could  be  drawn  therefrom. 
While  some  of  the  events  standing  alone  would  be  of 
little  evidentiary  value,  yet  taken  in  connection  with  the 
proof  of  identification  and  the  conduct  of  the  defendant 
after  the  commission  of  the  crime,  they  become  impor- 
tant links  of  evidence  bearing  strongly  in  establishing 
the  defendant's  guilt.  We  refer  to  the  evidence  as  to  the 
disposition  of  the  girl's  body,  and  the  likeness  of  the  de- 
fendant to  the  person  coming  from  the  direction  of  this 
stable,  driving  a  horse  and  dropping  some  object  into  the 
reservoir. 

The  eighth  and  ninth  assignments  complain  of  the 
manner  in  which  the  jury  was  selected.  It  arose  in  this 
manner:  after  the  first  juror  was  called,  sworn  on  his 
voir  dire,  and  examined,  the  district  attorney  objected 
to  this  practice  as  irregular  and  requested  that  the  box 
be  filled  before  any  challenges  were  assigned.  The  trial 
court  sustained  the  district  attorney's  contention,  where- 
upon the  remaining  nineteen  jurors  were  called  and  ex- 
amined on  their  voir  dire.  Challenges  were  then  made 
under  the  Act  of  1901.  The  trial  court,  in  its  opinion 
overruling  the  motion  for  a  new  trial,  held  that  the  prac- 
tice of  examining  jurors  on  their  voir  dire  in  homicide, 
was  irregular  in  other  criminal  cases ;  that  the  regular 
practice  in  these  cases  was  to  call  all  the  jurors  into  the 
box,  examine  them  on  their  voir  dire,  and  challenge 
therefrom,  allowing  challenges  for  cause  where  it  could 
be  shown  to  exist,  and  if  not,  the  challenges  to  be  regu- 
lated by  the  Act  of  1901.  This,  we  take  it,  is  the  custom- 
ary practice  throughout  the  Commonwealth.  It  is  the 
practice  in  Allegheny  County.  Trial  courts  should  be 
permitted  to  regulate  this  practice.  Where  this  is  done, 
or  a  method  of  procedure  is  established  by  long  con- 
tinued custom,  and  these  regulations  do  not  offend 
against  the  Act  of  1901,  and  there  is  no  abuse  of  discre- 
tion or  impairment  of  some  right  of  the  defendant,  such 
rules  or  methods  will  not  be  disturbed  by  this  court    It 
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is  quite  clear  there  is  no  abuse  of  discretion.  Unneces- 
sary delay  in  the  trial  of  cases  is  thereby  prevented.  The 
method  of  selecting  jurors  had  a  tendency  to  be  more 
beneficial  than  harmful  to  the  defendant.  The  manner  of 
selection  was  not  contrary  to  the  Act  of  1901.  The  prac- 
tice regulating  the  selection  of  juroris  in  homicide  is  very 
well  established^  and  in  other  cases  it  is  sufficient  under 
this  act  if  all  the  jurors  are  called  into  the  box  and  the 
challenges  are  made  before  the  persons  called  are  sworn 
as  jurors. 

The  objection  to  juror  Willis  is  not  well  founded.  It 
does  not  come  within  the  rule  laid  down  in  Com.  v. 
House,  3  Pa.  Superior  Ct.  304,  and  the  ruling  of  the  trial 
court  on  the  objection  made  was  in  accordance  with 
Com.  V.  Crossmire,  156  Pa.  304  (10th  assignment). 

We  agree  with  the  trial  court  in  its  holding  that  the 
petition  for  the  return  of  personal  property  did  not  set 
forth  sufficient  facts  to  bring  it  within  the  rule  of  Weeks 
V.  U.  S.,  232  U.  S.  383  (11th  assignment). 

The  court  withdrew  from  the  jury's  consideration  the 
testimony  of  Beech  as  to  the  sacks  of  bran  sold,  and  they 
were  sufficiently  instructed  as  to  this  testimony  (12th 
and  13th  assignments). 

Assignments  fourteen  to  nineteen,  inclusive,  com- 
plain of  the  charge  of  the  court,  and  the  answers  to 
points.  They  are  without  merit ;  as  is  also  the  twentieth 
assignment,  relating  to  the  offer  of  the  undergarments 
of  the  deceased,  identified  by  the  mother.  For  the  pur- 
pose of  identification,  these  garments  were  competent. 

The  objections  to  the  remarks  of  the  district  attorney 
cannot  fairly  be  the  subject  of  error.  He  was  the  Com- 
monwealth's officer,  charged  with  an  important  duty.  It 
included  a  presentation  of  the  case  as  its  circumstances 
demanded.  We  need  not  dwell  on  this  further.  The 
language  used  was  a  fair  statement,  considering  the 
nature  of  the  offense  charged  and  the  evidence  presented 
(21st,  22d,  and  23d  assignments). 

Much  stress  is  laid  on  the  testimony  of  Mary  Hricz, 
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who  identified  the  girl  from  the  photograph  in  evidence. 
Whatever  may  be  said  as  to  the  quality  of  this  testimony, 
its  weakness  as  developed  through  cross-examination,  it 
was  clearly  for  the  jury's  consideration.  The  point  sub- 
mitted in  relation  thereto,  if  affirmed,  virtually  with- 
drew it  from  the  jury's  consideration.  The  learned 
court's  action  on  this  point,  and  on  the  evidence  of  this 
witness,  as  well  as  its  instructions  to  the  jury  on  the 
question  of  reasonable  doubt,  were  in  no  manner  preju- 
dicial to  the  defendant  (24th,  25th  and  26th  assign- 
ments). 

The  twenty-seventh  assignment  is  without  merit.  We 
have  reviewed  the  evidence  with  much  care  and  are  fully 
satisfied  that  the  jury  was  warranted  in  reaching  the 
conclusion  that  a  statutory  rape  had  been  committed  on 
this  young  girl,  and  that  this  defendant  was  the  author 
of  the  crime. 

All  the  assignments  of  error  are  overruled,  the  judg- 
ment is  affirmed. 


Jeflfries  v.  Uniontown  Radial  Street  Railways 
Company. 

Evidence — Proof  of  execution  of  order. 

A  person  who  presents  to  an  auditor  a  written  order  for  the 
payment  of  money  out  of  a  fund  which  the  auditor  is  distributing, 
must  prove  the  execution  of  the  order  under  the  rules  of  evidence 
applicable  to  other  written  instnmients,  if  specific  objection  is 
made  to  the  execution  of  the  order.  If  such  person  fails  to  present 
such  proof  he  has  no  standing  to  object  to  the  order  of  distribution 
subsequently  made. 

Argued  April  19,  1915.  Appeal,  No.  107,  April  T., 
1915,  by  Citizens  Title  &  Trust  Company,  from  order  of 
C.  P.  Fayette  Co.,  March  T.,  1914,  No.  187,  dismissing 
exceptions  to  auditor's  report  Jn  case  of  Gteorge  B.  Jef- 
fries, et  al.^  y.  Uniontown  Radial  Street  Railways  Oom- 
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pany.    Before  Bigb,  P.  J.,  Orlady,  Head,  Hbndbrson, 
Kbphabt  and  Trexleb,  JJ.    Affirmed. 

Exceptions  to  report  of  James  R.  Cray,  Esq.,  auditor. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  the  order  of  the  court. 

Robinson  d  McKean,  for  appellant. 

George  B.  Jeffries,  with  him  Oeorge  Patterson,  for  ap- 
pellees. 

Opinion  by  Kephart,  J.,  October  11, 1915 : 
The  question  presented  by  this  record  is  not  whether 
the  appellees  are  entitled  to  a  preference  in  the  distri- 
bution of  the  fund  by  the  auditor,  but  whether  the  appel- 
lant has  brought  itself  within  the  record,  so  as  to  entitle 
it  to  object  to  such  preference  in  the  distribution  made 
in  the  court  below.  We  do  not  pass  upon  the  propositions 
of  law  sustained  by  the  auditor.  It  is  unnecessary  in 
the  determination  of  this  appeal. 

The  contest  arose  over  the  distribution  of  money  due  to 
a  contractor,  attached  by  creditors,  and  on  the  petition 
ordered  into  court  for  adjudication.  This  order  was  with- 
in the  equitable  power  of  the  court :  Knoll  v.  New  York, 
Etc.,  Railway  Co.,  121  Pa.  467.  A  number  pf  creditors 
presented  claims  before  the  auditor,  among  them  were 
wage  claims.  To  a  part  of  this  latter  class,  the  auditor 
awarded  the  fund.  This  appellant  presented  an  assign- 
ment antedating  the  wage  claims.  It  was  directed  to 
the  West  Penn  Railway  Company.  The  company  that 
contracted  with  the  defendant  in  the  attachment  was  the 
Uniontown  Radial  Railways  Company.  There  was  evi- 
dence, however,  that  the  Uniontown  Radial  Railways 
Company  was  a  subsidiary  of  the  West  Penn  Railway 
Company,  to  which  the  order  was  directed,  and  that  the 
estimate,  <m  the  back  of  which  appellant's  assignment 
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/was  drawn,  embraced  work  and  material  done  for  the 
subsidiary  company  and  was  received  as  an  order  against 
the  subsidiary  company.  In  all  contests  among  creditors 
over  a  sum  of  money,  the  basis  of  the  creditors'  or  as- 
signees' claims,  when  objected  to,  must  be  fully  made 
out.  There  is  no  proof  here  of  the  execution  of  the  order, 
or  that  the  persons  giving  the  order  intended  it  to  oper- 
ate as  claimed  by  the  appellant  in  this  case.  An 
order  directing  the  assignor's  debtor  to  pay  to  the  as- 
signee a  certain  sum  of  money,  comes  under  the  same 
rules  of  evidence  applicable  to  other  written  instru- 
ments, and  its  execution  must  be  proven  unless  that  re- 
quirement is  waived.  A  specific  objection  to  this  lack  of 
proof  was  made.  The  order  should  not  have  been  re- 
ceived in  evidence  and  this  appellant  is  therefore  in  no 
position  to  contest  the  scheme  of  distribution  sustained 
by  the  court  below. 

The  assignments  of  error  are  overruled  and  the  de- 
cree affirmed. 


Winter,  Appellant,  v.  Mahoning  &  Shenango  Rail- 
way &  Light  Co. 

Negligence  —  Street  railways  —  Crossing  tracks  —  Pedestrian  — 
Measure  of  duty, 

A  pedestrian  desiring  to  cross  a  city  street  is  not  prohibited  by 
law  or  reason  from  doing  so  merely  because  a  car  is  approaching 
at  some  distance  away,  although  plainly  in  sight;  but  in  making 
the  crossing  he  must  exercise  such  judgment  and  care  as  a  rea- 
sonably prudent  person  would  use  imder  the  circumstances.  If  he 
starts  across  the  street  with  a  car  in  full  sight,  but  after  one  look, 
pays  no  further  attention  to  it,  and  goes  upon  the  tracks  without 
any  observation  as  to  the  position  of  the  car,  or  its  speed,  or  its 
distance  from  him,  and  is  struck  and  injured,  he  cannot  recover 
for  his  injury. 

Argued  May  10,  1915.  Appeal,  No.  135,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Lawrence  CJo., 
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Dec.  T.,  1913,  No.  94,  for  defendant  n.  o.  v.  in  case  of 
Mary  Winter  v.  Mahoning  &  Shenango  Railway  &  Light 
Company.  Before  Rice,  P.  J.,  Oblady,  Head,  Porter, 
Henderson,  Kephart  and  Trexlbr,  JJ.    AflSrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Porter,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

J.  Clyde  Gilfillan,  for  appellant. 

C.  H.  AkenSy  of  Akens,  Wilkinson,  Lockhart  &  Cham- 
hers,  for  appellee. 

Opinion  by  Kephart,  J.,  October  11, 1915 : 
This  appeal  is  from  the  entry  of  judgment  by  the  court 
below  on  the  appellee's  motion  for  judgment  n.  o.  v.  The 
relative  rights  of  the  public  and  street  railway  com- 
panies as  to  the  use  of  public  highways  have  been  fre- 
quently expressed.  The  dominant  right  to  the  use  of  the 
tracks  of  a  street  railway  company  on  a  public  highway 
is  in  the  company ;  and  that  right  must  be  conceded  and 
deferred  to  by  all  the  public  who  have  the  right  to  cross 
the  tracks.  When  about  to  cross,  they  must  use  ordinary 
prudence  to  ascertain  whether  the  owner  of  the  tracks  is 
about  to  use  them :  McCracken  v.  Consolidated  Traction 
Co.,  201  Pa.  378.  There  is,  however,  nothing  in  this 
principle  which  prohibits  the  pedestrian  from  crossing 
a  street  simply  because  there  is  a  street  car  thereon.  As 
stated  by  Judge  Head,  in  Connor  v.  Pittsburgh  Rail- 
ways Co.,  50  Pa.  Superior  Ct.  629 :  "A  pedestrian  may 
not  uijdertake  to  cross  a  track  in  front  of  a  visibly  ap- 
proaching car,  running  under  normal  conditions,  with- 
out leaving  himself  sufficient  time  to  clear  the  track  be- 
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fore  the  arrival  of  the  car.  But  it  is  equally  true  that 
a  pedestrian,  desiring  to  cross  a  city  street,  is  not  pro- 
hibited either  by  law  or  reason  from  doing  so  merely  be- 
cause a  car  is  approaching  at  some  distance  away  al- 
though plainly  in  sight.  Otherwise,  the  streets  of  our 
cities  would  have  to  be  given  up  exclusively  to  the  use  of 
the  cars  operated  thereon.  Between  these  two  extreme 
cases  there  must  be  a  zone  of  reasonable  safety  within 
which  a  pedestrian  may  undertake  to  cross  a  street,  al- 
though a  car  be  approaching,  without  it  being  apparent 
that  he  has  violated  any  rule  either  of  law  or  common 
sense.''  In  all  cases  where  such  crossing  calls  into  ques- 
tion the  exercise  of  reasonable  judgment  or  the  care  of  a 
reasonably  prudent  person  under  the  circumstances,  the 
jury  must  determine  whether  such  care  or  judgment  has 
been  fairly  exercised.  In  those  cases  where  it  is  ap- 
parent that  the  pedestrian  has  failed  to  observe  well 
settled  rules  for  safety,  and  is  injured  by  a  street  car  in 
attempting  to  make  a  crossing,  he  cannot  recover. 

Counsel  for  appellant  urges  that  the  plaintiff  used  due 
care  and  exercised  the  judgment  that  her  surroundings 
called  for,  which,  though  faulty,  was  such  that  relieved 
her  of  the  charge  of  contributory  negligence.  She  was 
walking  down  Highland  avenue  on  her  way  to  church. 
Seeing  the  car  approaching  in  the  direction  she  was 
traveling,  and  fearing  she  might  be  late,  the  plaintiff 
started  to  run  or  walk  rapidly  diagonally  across  an  in- 
tersecting street  to  where  the  approaching  car  would 
receive  passengers.  To  reach  that  place  she  must  cross 
two  tracks.  About  half  way  between  the  curb  and  the 
first  track,  without  slacking  her  pace,  she  waived  her 
umbrella  for  the  car  to  stop.  It  was  then  about  a  block 
and  a  half,  or  from  three  to  four  hundred  feet  away. 
Without  again  looking  up  to  observe  where  the  car  was, 
she  continued  her  run,  passing  over  the  first  track  in 
safety  into  the  middle  of  the  second  track  on  which  the 
car  was  running.  Here  she  looked  up,  and  without  de- 
creasing her  speed  again  signaled  the  car  with  the  um- 
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brella.  She  took  about  three  steps  when  the  fender  of 
the  ear  struck  her.  When  she  looked  up  the  second  time, 
she  states  twice  in  her  testimony  that  she  did  not  know 
where  the  car  was,  and  at  no  time  did  she  observe  the 
speed  of  the  car. 

The  facts  in  this  case  bring  it  squarely  in  line  with  a 
number  of  authorities.  In  the  present  case  the  plaintiff 
made  no  stop  from  the  time  she  left  the  curb  until  struck, 
a  distance  of  some  thirty-six  feet  After  she  left  the 
curb  and  within  a  short  distance  of  it,  she  noticed  the 
position  of  the  car,  and  though  she  was  traveling  some- 
what in  the  same  direction  as  the  car  was  moving,  and 
with  her  back  to  it,  she  did  not  look  at  the  car  to  locate 
its  position  until  she  was  in  the  middle  of  the  track  on 
which  she  was  struck ;  then  she  noticed  the  car.  Its  dis- 
tance from  her  must  not  have  been  very  far  and  could  be 
"measured  only  by  the  space  of  time  it  took  for  her  to 
make"  the  two  steps  to  clear  the  tracks.  When  she  did 
look,  from  her  testimony  she  was  moving  rapidly,  conse- 
quently this  space  of  time  must  have  been  very  short,  so 
short  that  it  may  be  said  the  contact  was  almost  in- 
stantaneous. It  will  not  do  for  a  pedestrian  standing  on 
the  curb,  intending  to  cross  a  street  diagonally,  either  at 
a  crossing  or  between  crossings,  to  locate  the  car  before 
he  starts,  and  then,  without  further  attention  to  its  po- 
sition, proceed  to  cross  the  tracks.  The  law  imposes  on 
him  a  different  duty.  Before  he  enters  the  zone  of  dan- 
ger or  the  path  of  the  car,  the  duty  of  observing  the  car's 
position  is  imperative.  *'It  is  the  absolute  duty  of  a 
traveler  or  driver  of  a  team  at  the  intersection  of  two 
streets  upon  which  is  laid  a  line  of  street  railway  to  look 
immediately  before  going  on  the  tracks,  and  failure  to 
do  so  is  negligence  per  se The  one  positive  and  im- 
perative duty  always  required  under  such  circumstances 
is  to  look  when  the  tracks  are  reached  and  immediately 
before  attempting  to  cross.  Failure  to  perform  this  ab- 
solute duty  will  defeat  a  recovery  under  the  authority 
of  all  our  cases" :  Smathers  v.  P.  &  B.  St.  By.  Ck).,  226 
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Pa.  212;  Cornell  v.  Pittsburgh  Railways  Co.,  54  Pa. 
Superior  Ct.  230.  This  plaintiff  did  not  attempt  to  fol- 
low this  injunction  until  she  was  in  the  middle  of  the 
tracks  on  which  the  car  was  running.  Her  previous 
conduct  just  as  she  left  the  curb  before  she  reached  this 
path  of  danger  "cannot  atone  for  her  failure  to  watch 
the  car,  which  she  knew  was  there  and  in  service" :  Cor- 
nell V.  Pittsburgh  Railways  Co.,  supra.  Her  view  was 
unobstructed,  and  the  fact  that  the  injury  occurred  so 
shortly  after  she  had  reached  the  danger  zone  leads  us 
to  conclude  that  her  mind  was  so  preoccupied  with  her 
desire  to  reach  what  she  was  "aiming  at''  that  she  did 
not  think  of  the  danger  from  her  acts.  She  frankly  ad- 
mits that  she  was  not  thinking  about  the  car  but  was 
thinking  about  going  on.  It  is  a  primary  rule  that  the 
min4s  of  pedestrians  on  public  highways  must  be  rea- 
sonably free  to  observe  conditions  and  circumstances 
under  which  they  are  traveling.  "Cases  of  collisions  in 
right  angle  crossings,  between  railway  cars  and  wagons 
are  not  analogous.  A  pedestrian,  having  his  own  safety 
to  guard,  requires  but  a  small  space  in  which  to  stand, 
and  can  turn  or  step  very  quickly  in  protecting  himself, 
or  in  avoiding  an  approaching  car  running  upon  a  fixed 
track.  Therefore,  when  a  pedestrian,  after  stepping  in 
front  of  a  car,  comes  in  practically  instantaneous  contact 
with  it,  it  matters  not  what  the  testimony  as  to  his  pre- 
vious actions  may  have  been.  The  mischief  is  done  at  that 
time,  and  the  collision  occurs  practically  on  the  instant : 
Cunningham  v.  Philadelphia  R.  T.  Co.,  240  Pa.  194.  The 
presu^lption  in  such  cases  is  that  the  plaintiflF  did  not 
look  and  listen  to  observe  the  car's  position  and  w^hether 
the  car  was  moving  under  normal  conditions.  It  is  ad- 
mitted by  the  plaintiff  that  she  did  not  notice  the  speed 
of  the  car.  She  had  abundant  opportunity  to  become 
familiar  with  their  movements  as  they  passed  her  house 
daily  and  she  should  have  been  able  to  judge  something 
of  their  speed,  that  is,  she  should  have  been  able  to  know 
whether  they  were  going  fast  or  slow,  or  give  some  idea 
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as  to  what  she  considered  the  speed  of  the  car, — this,  so 
that  she  might  be  better  able  to  form  her  judgment 
whether  it  was  safe  to  cross.  Under  the  evidence  we 
think  the  trial  judge  was  clearly  right  in  sustaining  the 
motion  for  judgment  n.  o.  v. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Commonwealth,  ex  rel.,  Hess  v.  Francies. 

Criminal  law — Sentence — False  pretense — Discharge  on  habeas 
corpus. 

Where  a  prisoner  charged  with  the  offense  of  false  pretense  has 
pleaded  guilty,  and  been  sentenced  to  imprisonment  in  the  peni- 
tentiary, and  has  served  part  of  his  sentence,  he  will  be  discharged 
on  habeas  corpus  proceedings  in  the  Superior  Court.  In  such  a 
case  the  sentence  should  have  been  to  the  county  jail  and  not  to  the 
penitentiary. 

Petition  for  writ  of  habeas  corpus. 

Pee  Curiam,  November  25, 1915 : 

It  appears  by  the  petition  and  the  record  of  the  Court 
of  Quarter  Sessions  sent  up  in  obedience  to  the  ancillary 
writ  of  certiorari,  that  the  relator  was  returned  to  the 
Court  of  Quarter  Sessions  of  Blair  County  on  a  charge  of 
having  obtained  the  sum  of  |125  by  false  pretense.  An 
indictment  prepared  by  the  district  attorney,  but  not 
sent  to  the  grand  jury,  charged  him  with  the  said  offense, 
and  he  entered  a  plea  of  guilty  to  it  under  the  provisions 
of  the  Act  of  April  15,  1907.  The  court  thereupon,  on 
February  24, 1914,  sentenced  him  to  pay  a  fine  of  |5.00, 
and  undergo  an  imprisonment  in  the  western  peniten- 
tiary of  not  less  than  two  nor  more  than  three  years. 
He  now  asks  to  be  discharged  from  custody  on  the  ground 
that  the  imprisonment  ought  to  have  been  in  the  county 
jail,  and  not  in  the  penitentiary. 
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It  will  be  seen  from  the  foregoing  statement  that  the 
case  is  exactly  like  the  case  of  C!om.,  ex  reL,  Stanton  v. 
Francies,  250  Pa.  350.  For  the  reasons  there  stated, 
the  relator  is  entitled  to  be  discharged. 

The  relator  is  discharged. 


Commonwealth,  ex  reL,  Wilson  v.  McKenty. 

Criminal  law  —  Sentence  —  Larceny  —  Discharge  of  prisoner  — 
Habeas  corpus. 

Where  a  prisoner,  never  previously  convicted  of  larceny  has  heen 
sentenced  to  a  term  of  six  years  imprisonment  for  larceny,  and  has 
served  three  years,  he  will  be  discharged  on  habeas  corpus  proceed- 
ings, inasmuch  as  the  court  has  no  power  to  impose  a  sentence  of 
more  than  three  years  in  such  a  case. 

Petition  for  habeas  corpus. 
W.  8.  Harris,  for  petitioner. 

Per  Curiam,  November  15, 1915 : 

The  relator  was  convicted  of  larceny  and  sentenced 
on  September  23,  1912,  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  less  than  seventy-one  months  nor 
more  than  seventy-two  months.  In  the  absence  of  aver- 
ment in  the  indictment  that  he  had  previously  been  con- 
victed of  a  similar  offense  the  maximum  term  of  impris- 
onment that  the  court  had  power  to  impose  was  three 
years.  The  principles  leading  to  this  conclusion  are  fully 
set  forth  in  Halderman's  Case,  53  Pa.  Superior  Ct  554, 
and  they  have  been  applied  to  cases  similar  to  this  in  all 
essential  features  by  the  Supreme  Court  in  Common- 
wealth, ex  reL,  Stanton  v.  Francies  and  by  the  Superior 
Court  in  Commonwealth,  ex  reL,  Hess  v.  Francies.  As 
the  relator  has  suffered  the  full  term  of  imprisonment  to 
which  he  could  have  been  lawfully  sentenced  under  the 
indictment,  he  is  entitled  to  be  discharged.  The  relator 
is  discharged. 
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Chirti  V.  Hartrick,  Appellant 

Mechanic's  lien — Dwelling  house — Reference  to  other  buildings 
—Extent  of  curtilage— Act  of  June  4, 1901,  P.  L.  Jfil. 

A  mechanic's  lien  filed  by  a  subcontractor  for  materials  and 
labor  furnished  in  the  construction  of  a  residence,  is  not  fatally 
defective  because  the  description  in  the  claim  states  that  the  lot 
on  which  the  house  was  erected  contained  about  seven  acres,  and 
that  a  tenant  house  and  bam  were  erected  about  the  same  time  on 
the  same  lot.  If  the  curtilage  described  contains  more  land  than 
"should  be  justly  included  therein,"  Section  23  of  the  Act  of  June  4, 
1901,  P.  L.  431,  furnishes  an  ample  remedy  to  have  the  curtilage 
restricted  to  what  may  be  reasonably  necessary. 

Mechanic's  lien — Subcontractor — Labor  and  material — Prices — 
Lumping  prices. 

A  mechanic's  lien  claim  filed  by  a  subcontractor  for  material  and 
labor  furnished  under  a  contract  with  the  contractor  is  sufficient, 
if  it  sets  forth,  the  number  of  perch  of  stone  furnished  at  a  price 
per  perch  stated,  and  the  number  of  window  sills  and  chimney  caps 
with  the  price  per  sill  and  cap  stated;  but  an  item  of  fifty  dollars 
for  "material  and  labor  building  concrete  footing  course,"  and  an 
item  of  '^our  hours'  extra  labor  at  twenty-five  cents  per  hour,''  are 
insufficient,  and  should  be  excluded. 

Mechanic's  lien — Notice  to  owner  by  subcontractor—Reference 
to  other  buildings — TivM. 

A  notice  by  a  subcontractor  of  an  intention  to  file  a  lien  against 
a  dwelling  house  is  not  defective  and  void  because  it  also  states  an 
intention  to  file  liens  against  a  bam  and  a  tenant  house  which  were 
being  built  at  the  same  time  on  the  same  lot  and  for  which  the 
claimant  furnished  material  and  labor. 

Where  the  material  averments  of  a  mechanic's  lien  and  the  proof 
of  service  of  the  notice  of  intention  to  file,  are  not  directly  and  spe- 
cifically traversed  and  denied,  they  will  be  taken  as  admitted. 

Where  a  mechanic's  lien  sets  forth  the  period  within  which  the 
woik  was  done  under  the  contract,  and  the  time  when  the  last  work 
was  done,  and  that  it  was  all  done  within  six  months  last  past, 
objection  cannot  be  taken  to  it  because  it  fails  to  show  what  items 
were  furnished  within  three  months  immediately  proceeding  the  fil* 
ing  of  the  lien. 
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Argued  April  29,  1915.  Appeal,  No.  67,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  C5o., 
January  T.,  1913,  No.  2378,  on  verdict  for  plaintiff  in 
case  of  Peter  Curti  v.  J.  Albert  Hartrick  and  Lillian 
Brant  Hartrick,  his  wife,  Owners  or  reputed  owners, 
and  Thomas  O.  Reese  and  Charles  McCune  Reese,  part- 
ners, as  T.  O.  Reese  &  Brother,  Contractors.  Before 
Rice,  P.  J.,  Orlady,  Head,  Henderson,  Kephart  and 
Trexler,  JJ.    Judgment  modified  and  affirmed. 

Scire  facias  sur  mechanic's  lien.    Before  Carnahan,  J. 

The  lien  was  as  follows : 

Peter  Curti,  plaintiff  above  named,  hereby  files  his 
claim  or  statement  of  demand  for  the  price  and  value  of 
materials  furnished  and  for  work  and  labor  done  for 
and  about  the  erection  and  construction  of  a  certain 
building  hereafter  described,  against  the  building  and 
ground  thereby  covered,  and  so  much  other  ground  im- 
mediately adjacent  thereto  and  belonging  to  the  owner 
or  reputed  owner  thereof,  as  may  be  necessary  for  the 
ordinary  and  usual  purpose  of  such  building,  and  set 
forth  in  his  claim  as  follows: 

First    The  name  of  the  claimant  is  Peter  Curti. 

Second.  The  name  of  the  owners  or  reputed  owners 
of  the  building  and  property  is  J.  Albert  Hartrick  and 
Lillian  Brant  Hartrick,  his  wife. 

Third.  The  names  of  the  parties  with  whom  the  claim- 
ant contracted  are  T.  O.  Reese  and  Charles  McCune 
Reese,  partners  doing  business  as  T.  O.  Reese  &  Bro. 

Fourth.  The  amount  or  sum  claimed  to  be  due  is  five 
hundred  and  eighty-three  ($583.00)  dollars,  with  inter- 
est from  the  fourth  day  of  May,  1912,  for  work  done  and 
materials  furnished  within  six  months  last  past  for  and 
about  the  erection  and  construction  and  upon  the  credit 
of  the  building  hereinafter  described.  A  detailed  state- 
ment of  the  kind  and  character  of  the  work  and  labor 
done  and  the  kind  and  amount  of  material  furnished 
and  of  the  dates  when  said  work  and  labor  was  done 
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and  materials  were  furnished  and  the  prices  charged 
therefor  being  fully  set  forth  in  bill  of  particulars  hereto 
annexed  and  made  part  hereof. 

Fifth.  The  lien  is  claimed  against  the  following  de- 
jscribed  property  and  the  structure  thereon : 

All  that  certain  lot  or  piece  of  ground  situate  in  Ross 
Township,  Allegheny  County,  Pennsylvania,  bounded 
and  described  as  follows :  Beginning  at  a  point  at  the  in- 
tersection  of  the  center  line  of  Perrysville  avenue  with 

the  center  line  of  Sch witter  avenue ; Containing 

seven  and  thirty-eight  hundredths  (7.38)  acres,  exclusive 
of  the  area  in  the  street.  Said  building  being  a  two-story 
brick  and. shingle  dwelling  house,  for  the  erection  and 
construction  of  the  foundations  of  which  said  materials 
were  furnished  and  labor  done  and  performed.  That 
there  are  also  erected  on  said  property  a  frame  bam  and 
a  two-story  frame  and  tile  eottage. 

That  the  said  material  and  labor  was  furnished  on  the 
faith  and  credit  of  said  building,  under  a  written  bid  to 
do  the  same  furnished  to  and  accepted  verbally  on  the 
10th  day  of  November,  1911,  by  T.  O.  Reese  &  Bro.,  the 
general  contractor  with  said  owners  for  the  erection 
thereof. 

That  the  items  claimed  as  extras  in  the  annexed  state- 
ment were  furnished  and  done  by  claimant  by  and  with 
the  consent  and  approval  of  the  architect  and  owners  of 
said  building. 

The  date  when  the  last  material  and  labor  was  fur- 
nished and  done  was  May  4th,  1912. 

Claimant  is  a  subcontractor  and  written  notice  of  his 
intention  to  file  a  lien  was  served  personally  upon  Ed- 
ward B.  Lee,  architect  for  said  building,  at  his  office, 
Peoples  Bank  Building,  Pittsburgh,  Pa.,  on  the  24th  day 
of  July,  1912,  and  also  by  posting  a  copy  of  said  notice 
upon  the  premises  on  the  25th  day  of  July,  1912,  the  said 
owners  at  that  time  being  out  of  and  absent  from  the 
State. 

Vol.  lxi— 29 
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Witness  the  hand  of  said  claimant  this  16th  day  of 
October,  1912.  Pbtbr  Curtl 

EXHIBIT  ^^A.'' 

West  View,  Pa.,  May  4, 1912. 
T.  O.  Reese  &  Bro., 

To  Peter  Curti,  Dr. 
To  material  furnished  and  work  and  labor  done  be- 
tween the  dates  November  10, 1911,  and  May  4, 1912,  in 
and  about  the  erection  of  the  foundation,  etc.,  of  a  brick 
and  shingle  dwelling  house  for  which  said  T.  O.  Reese 
&  Bro.  were  the  general  contractors  and  J.  Albert  Hart- 
rick  and  Lillian  Brant  Hartrick  are  the  owners  under  a 
written  bid  furnished  to  and  verbally  accepted  by  said 
T.  O.  Reese  &  Bro.,  as  follows  : 

100  perch  stone  including  lime,  cement, 

sand  and  laying  same,  at  |4.75  per 

perch, 1475.00 

8  window  sills  and  setting  same  at  |1.00 

per  sill, 8.00 

Material  and  labor  building  concrete 

footing  course, 50.00 

Cut  stone  chimney  cap,  2  doors,  sills 

and  step, 87.00 

1620.00 

4  perch  stone  extra  on  height  of  wall  at 

f4.75  per  perch, |19.00 

4  hours'  extra  labor  at  25  cts.  per  hour,      1.00 

20.00 

Total,   1640.00 

Credit. 
By  12  perch  stone  omitted  from  con- 
tract and  not  built  at  |4.75  per  perch,  57 .  00 


Balance  due, 1583.00 
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The  notice  of  intention  to  file  the  lien  against  the 
dwelling  house  contained  also  notice  of  an  intention  to 
file  liens  against  the  tenant  house  and  the  barn. 

At  the  trial  the  defendants  moved  for  a  nonsuit  for  the 
following  reasons : 

The  notice  of  intention  to  file  a  lien  in  this  case  is 
irregular,  defective,  insufficient  and  void,  and  not  in  ac- 
cordance with  the  act  of  assembly,  only  one  notice  being 
given  for  the  aggregate  amount  claimed  for  the  work, 
and  materials  furnished  on  the  three  separate  buildings 
or  structures,  and  the  three  separate  liens  thereafter 
filed  in  pursuance  thereof,  said  notice  stating  that  the 
subcontractor  intended  to  file  "a  mechanic's  lien" 
against  certain  *^uildings,  improvements  and  curtilage" 
for  work  done  on  a  "two-story  brick  and  shingle  dwelling 
house  or  bungalow,  frame  and  tile  cottage,  and  frame 
bam." 

The  mechanic's  lien  in  the  same  regard  is  defective. 

The  notice  of  intention,  the  lien,  and  the  scire  facias 
contain  a  lumping  charge  as  respects  the  items  of  labor 
and  materials,  and  also  a  lumping  charge  as  respects 
the  dates  of  the  same. 

The  notice  of  intention  and  also  the  lien  fail  to  show 
the  amount  of  work  or  materials,  if  any,  that  were  fur- 
nished within  three  months  immediately  preceding  the 
giving  of  the  notice  of  intention  to  file  a  lien,  whether 
a  substantial  amount  or  merely  a  nominal  amount  to 
extend  the  time  of  filing  said  lien,  nor  whether  the  same 
was  for  work  done  under  the  contract  or  for  work  of  re- 
pairing or  replacing  the  same,  there  being  merely  the 
general  averment  at  the  end  of  said  lien  that  all  the  ma- 
terials were  furnished  "Between  the  dates  November 
20, 1911,  and  May  4, 1912,"  a  period  of  six  months,  with- 
out showing  what  items  were  furnished  within  three 
months  immediately  preceding  the  giving  of  said  notice. 

There  is  no  allegation  in  the  lien,  of  the  defendants' 
"residence  out  of  the  county,"  to  entitle  the  plaintiff  to  a 
substituted  service  upon  the  architect,  or  to  the  con- 
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structive  service  by  posting  the  premises,  the  alleged 
service  of  the  notice  of  intention  being  thus  irregular, 
defective  and  void. 

Verdict  and  judgment  for  plaintiff  for  |655.29.  De- 
fendant appealed. 

Errors  dssigned  were  various  rulings  and  instructions. 

Herman  L,  Orote,  with  him  Frederick  C.  Orote,  for 
appellant. — Three  structures  were  wrongfully  combined 
in  one  lien:  Schively  v.  Radell,  227  Pa.  434;  Todd  v. 
Gernert,  223  Pa.  103;  Hiestand  v.  Keath,  229  Pa.  149; 
Nagle  V.  Henninger,  4  Lehigh  197. 

Each  lien  is  in  reality  a  joint  lien,  no  longer  permitted, 
and  embraces  the  entire  block,  constituting  the  curti- 
lages of  all  the  structures,  described  in  each  lien  as  the 
same  tract  of  land :  Girard  Point  Storage  Co.  v.  South- 
ward Foundry  Co.,  15  W.  N.  C.  25;  Hiestand  v.  Keath, 
229  Pa.  149. 

The  prices  were  not  itemized :  Chapman  v.  Faith,  18 
Pa.  Superior  Ct.  578 ;  Shields  v.  Garrett,  5  W.  N.  C.  120 ; 
Burrows  v.  Carson,  53  Pa.  Superior  Ct.  488;  McFarland 
V.  Schultz,  168  Pa.  634;  Kussell  v.  Bell,  44  Pa.  47;  Lee 
V.  Burke,  66  Pa.  336;  Fahnestock  v.  Speer,  92  Pa.  146. 

Time  when  furnished  is  not  set  forth :  McFarland  v. 
Schultz,  168  Pa.  634 ;  Breitweisser  Lumber  Co.  v.  Wyss- 
Thalman,  51  Pa.  Superior  Ct.  83 ;  Crane  Co.  v.  Rogers, 
23  D.  R.  583;  Burrows  v.  Carson,  53  Pa.  Superior  Ct. 
488. 

No  proper  items  were  stated  within  the  three  months : 
Lee  V.  Burke,  66  Pa.  336;  Shields  v.  Garrett,  5  W.  N.  C. 
120;  Kohler  v.  Mountney,  5  W.  N.  C.  260;  Wilson  v. 
Forder,  30  Pa.  129;  Phillips  v.  Duncan,  5  Clark  358; 
Wolf  Co.  V.  Penna.  R.  R.  Co.,  29  Pa.  Superior  Ct.  439 ; 
Day  V.  Penna.  R.  R.  Co.,  224  Pa.  193;  Busse  v.  Canter, 
51  Pa.  Superior  Ct.  514. 

A,  (7.  Johnston^  with  him  (7.  M,  Johnston,  for  appellee. 
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— The  lien  and  notice  were  sufficient :  Day  v.  Penna.  R. 
R.  Co.,  35  Pa.  Superior  Ct.  586;  Smith  v.  Sarver,  4  Sad- 
ler 298;  Donahoo  v.  Scott,  12  Pa.  45;  Calhoun  v.  Mahon, 
14  Pa.  56;  McClintock  v.  Rush,  63  Pa.  203;  Langenheim 
V.  Anschutz-Bradbury  Co.,  2  Pa.  Superior  Ct.  285;  Win- 
ton  V.  Benore,  28  Pa.  Superior  Ct.  27;  American  Car  & 
Foundry  Co.  v.  Alexandria  Water  Co.,  215  Pa.  520; 
Este  V.  Penna.  R.  R.  Co.  27  Pa.  Superior  Ct.  521 ;  Bayer 
V.  Reeside,  14  Pa,  167;  Lee  v.  Exeter  Club,  9  Pa.  Su- 
perior Ct.  581;  Thirsk  v.  Evans,  211  Pa.  239;  Willson 
V.  Canevin,  226  Pa.  362. 

Opinion  by  Henderson,  J.,  November  29, 1915 : 
The  plaintiff  filed  a  lien  against  the  defendants  for  a 
claim  arising  out  of  a  contract  between  him  and  the  con- 
tractors for  the  owner,  for  the  stone,  cement,  tile  and 
other  work  necessary  in  the  construction  of  the  foun- 
dation of  a  dwelling  house  erected  by  the  owners  on  their 
land.    The  claim  sets  forth  the  following  items : 

Furnishing  materials  and  building  foundation 
for  dwelling-house,  100  perch  stone,  including 
lime,  cement,  sand  and  labor  laying  same  at 

14.75  per  perch, |475,00 

8  window  sills  and  setting  same  fl.OO  per  sill,. .       8.00 
Material  and  labor  building  concrete  footing 

course, 50.00 

Cut  stone  chimney  cap,  2  door  sills  and  step,  . .     87.00 
4  perch  extra  stone  on  height  of  wall  at  |4.75  per 

perch,  19.00 

4  hours'  extra  labor  at  25  cents  per  hour, 1 .  00 

At  the  trial  the  court  instructed  the  jury  that  plaintiff 
was  entitled  to  a  verdict  and  judgment  was  accordingly 
entered. 

Objection  is  made  that  the  lien  covers  more  than  one 
building  and  that  the  claim  cannot  be  sustained  for  that 
reason.    This  objection  arises  out  of  the  fact  that  the 
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lot  on  which  the  house  was  erected  contained  about  seven 
acres  and  that  a  tenant  house  and  bam  were  erected 
about  the  same  time,  which  latter  buildings  are  referred 
to  in  the  lien.  It  is  obvious,  however,  that  the  claim  is 
filed  against  the  dwelling-house  and  that  the  reference 
to  the  tenant  house  and  barn  is  by  way  of  description 
of  the  whole  lot.  The  objection  is  really  against  the  in- 
clusion of  so  much  land  in  the  curtilage  but  this  is  not 
sufficient  to  defeat  the  lien.  In  the  case  of  Black  v. 
Hartrick,  247  Pa.  504,  which  was  the  case  of  a  lien 
against  the  same  premises  and  the  same  defendants,  it 
was  held  that  the  lien  should  not  be  stricken  down  be- 
cause more  land  was  included  in  the  description  of  the 
curtilage  than  was  reasonably  necessary  for  the  general 
purposes  of  the  residence  and  that  if  the  question  be- 
came a  material  one  application  might  be  made  to  the 
court  below  to  have  the  curtilage  defined  and  the  lien 
limited  to  the  boundaries  thus  ascertained.  The  same 
conclusion  was  reached  in  the  case  of  Bennett  Lumber 
&  Manufacturing  Co.  v.  the  same  defendants,  in  the  case 
of  a  lien  against  the  same  premises  in  an  opinion  this  day 
handed  down  in  this  court.  Exception  is  taken  to  the 
bill  of  particulars  attached  to  the  lien  on  the  ground  that 
the  prices  are  not  itemized  and  that  lumping  charges  are 
contained  therein.  As  to  all  of  the  items  except  that  for 
material  and  labor  building  concrete  footing  course 
150.00  and  4  hours'  extra  labor  at  25  cents  per  hour  ^.00, 
the  specifications  are  sufficient  under  the  authorities. 
The  work  was  done  by  contract  and  the  price  per  perch  of 
stone  in  the  wall  is  set  forth  in  the  usual  way  and  with 
sufficient  particularity  to  put  the  defendant  on  inquiry. 
The  same  is  true  with  reference  to  the  window  sills,  the 
chimney  cap  and  door  sills  and  step.  They  were  part  of 
the  building  open  to  observation  and  the  owners  could 
not  have  had  any  difficulty  in  satisfying  themselves  as 
to  the  correctness  of  the  bills.  This  portion  of  the  claim 
is  clearly  within  the  rule  declared  in  Wilson  v.  Canevin, 
226  Pa.  362.   The  items  for  labor  and  material  and  work 
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in  building  the  concrete  footing  course  and  for  4  hours' 
extra  labor  at  25  cents  per  hour  |1.00,  are  not  sufficiently 
specific.  A  claim  of  the  same  character  was  excluded  in 
Shields  v.  Garrett,  5  W.  N.  C.  120 :  Wharton  v.  Beal  Est. 
Investment  Co.  of  Philadelphia,  180  Pa.  168.  These 
items  give  no  information  as  to  the  material  used  or  the 
labor  involved  or  the  extent  of  the  construction  and  the 
last  item  gives  no  information  as  to  the  character  of  the 
labor  or  upon  what  it  was  applied.  The  amount  of  the 
claim  should  have  been  reduced  to  the  extent  of  these 
two  items. 

It  is  further  objected  that  the  notice  of  the  intention 
to  file  the  lien  is  insufficient  because  it  includes  a  specifi- 
cation of  claims  against  three  separate  buildings  on  each 
ol  which  work  was  done  by  the  plaintiff.  The  object  of 
this  notice  is  to  inform  the  owner  of  the  demand  and  its 
nature,  to  the  end  that  he  may  require  payment  by  the 
contractor  or  secure  himself  against  double  payment. 
No  particular  form  of  notice  is  required  and  it  is  not  a 
valid  objection  to  a  particular  notice  that  more  is  con- 
tained therein  than  is  relevant  to  the  claim:  Ameri- 
can Car  &  Foundry  Co.  v.  Alexandria  Water  Co., 
215  Pa.  520;  Day  v.  Pennsylvania  R.  R.  Co.,  35  Pa.  Su- 
perior Ct.  586.  The  statute  requires  that  a  subcontract- 
or who  intends  to  file  a  lien  against  property  must  give 
the  owner  written  notice,  verified  by  affidavit  setting 
forth  the  name  of  the  party  with  whom  he  contracted,  the 
amount  alleged  to  be  still  due,  the  nature  of  the  labor 
or  materials  furnished  and  the  date  when  the  last  work 
was  done  or  materials  furnished.  The  claimant  has 
complied  with  these  requirements  of  the  statute  in  the 
notice  given.  The  prima  facie  case  of  nonresidence  of 
the  owners  was  made  out  by  the  affidavit  of  proof  of 
service  of  the  notice  and  the  operation  of  Rule  VIII  of 
the  Court  of  Common  Pleas  of  Allegheny  County.  The 
material  averments  of  the  lien  and  the  proof  of  service 
were  not  directly  and  specifically  traversed  and  denied 
and  are  to  be  taken  as  admitted. 
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The  objection  as  to  the  time  when  the  lien  was  filed 
with  reference  to  the  date  of  the  completion  of  the  work 
is  not  well  taken.  The  period  within  which  the  work 
was  done  under  the  contract  and  the  time  when  the  last 
work  was  done  are  set  forth  with  sufficient  definiteness 
to  sustain  the  claim.  On  an  examination  of  the  whole 
case  we  are  not  satisfied  that  any  of  the  assignments  can 
be  sustained  except  that  affecting  the  lumping  charge 
for  the  construction  of  the  footing  course  and  the  charge 
for  extra  labor,  the  two  items  amounting  to  fSl.OO. 

The  judgment  should  be  reduced  to  the  extent  of  these 
two  items,  with  interest  thereon  from  the  date  of  the  ver- 
dict, and  the  judgment  as  thus  modified  is  affirmed. 

Dissenting  Opinion  by  Kbphart,  J.,  November  29, 
1915: 

For  the  reasons  assigned  in  the  dissenting  opinion  filed 
in  Bennett  Lumber  Company  v.  Hartrick,  I  would  re- 
verse the  judgment 


Bennett  Lumber  &  Manufacturing  Co.  v.  Hartrick, 
Appellant,  (No.  1). 

Mechanic's  lien — Separate  liens — Dwelling  house — Curtilage — 
Reference  to  other  buildings — Act  of  June  J^,  1901,  P,  L,  J^Sl. 

Where  a  materialman  has  three  separate  contracts  with  a  con- 
tractor to  furnish  certain  material  respectively  for  a  dweUincr 
house,  tenant's  house  and  a  barn  all  to  be  constructed  on  a  lot  con- 
sisting of  seven  acres,  the  whole  to  constitute  a  "residential  plant*' 
for  the  owner,  a  mechanic's  lien  filed  by  him  for  material  furnished 
to  the  dwelling  house  is  not  void  because  he  also  filed  at  the  same 
time  liens  against  the  tenant's  house  and  the  barn,  and  refers  to 
these  structures  in  the  lien  filed  against  the  dwelling  house.  If  the 
curtilage  described  contained  more  land  than  "should  be  justly  in- 
cluded therein,"  Section  23  of  the  Act  of  June  4,  1901,  P.  L.  431, 
furnishes  an  ample  remedy  to  have  the  curtilage  restricted  to  what 
may  be  reasonably  necessary. 

In  such  a  case  the  lien  against  the  dwelling  house  is  not  defeated 
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because  the  owner  made  a  subdivision  of  the  whole  lot  after  the 
plaintiff's  bill  had  been  incurred,  so  as  to  leave  each  of  the  three 
structures  on  a  separate  lot. 

Mechanic's  lien — Lumping  charge — Price  of  items. 

Where  a  materialman  contracts  to  furnish  a  specified  number  of 
frames  for  windows  and  frames  for  doors  and  a  specified  number 
of  feet  of  cornice  for  a  lump  sum,  he  will  not  be  required  in  filing 
a  mechanic's  lien  for  such  material,  to  specify  a  price  for  each 
item  of  material  furnished,  if  he  sets  forth  the  number  of  frames 
and  the  number  of  feet  of  cornice,  furnished. 

Mechanics'  liens — Times  when  materials  were  furnished. 
Where  a  subcontractor  files  a  lien  for  material  furnished  imder 
a  contract  and  states  the  time  when  the  last  material  was  furnished 
and  that  it  was  all  furnished  within  six  months  last  past,  objection 
cannot  be  taken  to  the  lien  because  it  fails  to  show  what  items  were 
furnished  within  three  months  immediately  preceding  the  giving 
of  notice  of  the  intention  to  file  the  lien. 

Argued  April  26,  1915.  Appeal,  No.  140,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  Jan.  T.,  1913,  No.  1775,  on  verdict  for  plaintiff  in 
case  of  Bennett  Lumber  &  Manufacturing  Company  v. 
J.  Albert  Hartrick  and  Lillian  Brant  Hartrick,  Owners 
or  reputed  owners  and  T.  O.  Reese  &  Brother,  Contract- 
ors, Commonwealth  Trust  Co.,  Trustee  in  bankruptcy  of 
Y.  O.  Reese  &  Brother.  Before  Rice,  P.  J.,  Orlady, 
Head,  Henderson,  Kephast  and  Tbexlbb,  JJ.  Af- 
firmed. 

Scire  facias  sur  mechanic's  lien.    Before  Davis,  J. 

The  lien  filed  was  substantially  in  the  form  of  that 
filed  in  Curti  v.  Hartrick,  supra. 

The  exhibit  attached  to  the  lien  was  as  follows : 

The  kind  of  work  done  and  material  furnished  was 
lumber  and  mill  work. 

It  was  furnished  under  a  contract  made  by  claimant 
with  T.  O.  Reese,  a  partner  of  T.  O.  Reese  and  Brother, 
contractors  for  said  building  and  this  contract  consisted 
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of  the  oral  acceptance  on  or  about  December  19, 1911,  by 
said  T.  O.  Reese  of  a  written  bid  made  by  claimant  to 
furnish  certain  lumber  and  mill  work  for  said  building 
for  the  sum  of  nine  hundred  (1900.00)  dollars.  Of  said 
lumber  and  mill  work  so  agreed  to  be  furnished  there 
was  furnished  between  the  dates  of  December  19^  1911, 
and  April  23,  1912,  the  following: 

1  Cellar  Dr.  frame 

1  Mullion  Cellar  frame 
-    3  Box  Cellar  frames 

2  Rear  Door  frames 

1  Side  Door  frame 

2  Front  Wd.  frames 
17  Wd.  frames 

3  Cas.  Wd.  frames 
1  Mullion  Wd.  frames 
440  ft.  Cornice 

which  said  material  constituted  two  hundred  and  forty- 
seven  (1247.00)  dollars  of  the  total  contract. 

Owing  to  the  bankruptcy  of  said  contractor  claimant 
suspended  further  work  on  said  contract. 

Verdict  and  judgment  for  plaintiff  for  |282.81.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  and  instructions. 

Herman  L.  Orote,  with  him  Frederick  C.  Grote,  for 
appellant. 

Robert  P.  Petty,  Jr.,  with  him  William  F.  Petty,  for 
appellee. 

Opinion  by  Henderson,  J.,  November  29, 1915: 

The  plaintiff  was  a  subcontractor  for  material  used  in 

the  erection  of  a  dwelling  house.    The  owners  purchased 

seven  acres  of  land  and  proceeded  to  erect  thereon  the 

dwelling  referred  to,  a  laborer's  cottage  and  a  bam. 
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Separate  contracts  for  the  construction  of  these  build- 
ings were  entered  into  on  the  same  day  with  T.  O.  Keese 
&  Brother,  contractors.  The  material  furnished  for 
which  this  lien  was  filed  consisted  of  door  frames,  ynn- 
dow  frames  and  cornice,  the  same  having  been  furnished 
in  performance  of  a  contract  between  the  claimant  and 
the  contractor.  It  is  not  disputed  that  the  material  was 
placed  in  the  building.  Objection  is  made  that  the  lien 
is  filed  against  the  whole  property  which  includes  the 
laborer's  dwelling  and  the  barn,  and  that  separate  liens 
were  filed  in  like  manner  against  the  laborer's  house  and 
the  barn  for  materials  furnished  in  the  construction  of 
them.  The  appellant's  contention  is  that  each  lien  is  in 
reality  filed  against  all  three  structures  and  that  the  de- 
cision in  Schively  v.  Badell,  227  Pa.  434,  prohibits  such  a 
charge.  That  case  held  that  one  lien  could  not  be  filed 
against  two  structures  built  on  separate  lots  for  material 
furnished  for  use  in  each  of  the  buildings  and  is  decisive 
of  the  question  there  involved,  but  the  claimant  here  did 
not  file  his  lien  against  the  three  buildings.  It  was  filed 
against  the  principal  building  and  the  reference  to  the 
cottage  and  the  barn  was  incidental  to  the  description  of 
the  curtilage.  The  claim  for  material  furnished  to  each 
of  the  buildings  was  embraced  in  the  lien  filed  against  the 
particular  building.  It  is  true  each  lien  describes  the 
curtilage  as  the  seven  acre  lot,  but  it  is  not  in  an  actual 
or  legal  sense  the  case  of  one  lien  against  several  struc- 
tures. The  third  section  of  the  Act  of  June  4,  1901,  P. 
L.  431,  provides  that  "The  curtilage  appurtenant  to  the 
structure  or  other  improvement  shall  be  such  as  is  rea- 
sonably needed  for  the  general  purpose  for  which  such 
structure  or  other  improvement  was  made,  and  belonging 
to  the  same  owner,  including  other  structures,  whether 
newly  erected,  or  altered,  or  changed  for  such  purpose, 
and  forming  part  of  a  single  business  or  residential 
plant."  Assuming  that  the  whole  lot  is  the  appropriate 
curtilage  a  claimant  who  furnished  material  for  the  large 
dwelling  house  could  properly  describe  it  as  the  curti- 
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lage  with  the  other  buildings  thereon.  If  different  ma- 
terialmen had  furnished  material  for  each  of  the  build- 
ings each  of  such  contractors  could  have  filed  a  lien 
against  the  building  to  which  he  was  a  contributor  and 
include  such  appurtenant  land  as  was  reasonably  needed 
for  the  general  purpose  for  which  such  structure  was 
made  and  we  see  no  reason  why  a  single  contractor  fur- 
nishing material  to  each  of  the  buildings  is  in  a  different 
situation.  A  separate  lien  was  filed  against  the  large 
dwelling  as  was  also  done  in  the  case  of  the  cottage  and 
the  bam.  The  real  complaint  is,  therefore,  that  more 
was  included  in  the  curtilage  than  properly  belonged 
there.  The  evidence  shows  that  at  the  time  the  plaintiff 
commenced  to  furnish  material  to  the  owners  the  land 
and  buildings  were  intended  to  constitute  "a  residential 
plant."  The  residence  was  located  at  the  corner  of  Per- 
rysville  and  Schwitter  avenues ;  the  bam  was  near  the 
center  of  the  whole  plot  and  the  cottage  on  Schwitter 
avenue  at  a  suitable  distance  from  the  dwelling.  It  was 
the  declared  intention  of  the  owners  to  use  the  property 
as  a  residence  and  truck  and  poultry  farm  and  the  build- 
ings were  adapted  to  such  a  use.  The  subdivision  of  the 
whole  property  was  made  about  the  time  the  buildings 
were  completed  or  later  and  after  the  plaintiff's  bill  for 
material  had  been  incurred.  There  was  justification  for 
the  plaintiff's  assumption,  therefore,  that  the  property 
should  be  considered  as  an  entirety  and  subject  to  the 
lien,  but  if  a  greater  curtilage  is  claimed  in  the  lien  than 
is  supported  by  the  facts  under  the  authority  of  Black  v. 
Hartrick,  247  Pa.  504,  relief  could  be  had  by  applicaticm 
to  the  court  below  to  restrict  the  lien  to  proper  limits. 
That  case  arose  out  of  the  same  building  construction 
and  related  to  the  same  piece  of  land.  A  single  lien  was 
filed  for  materials  furnished  in  the  construction  of  two 
of  the  buildings  under  separate  contracts.  This  it  was 
held  could  not  be  done  but  an  item  for  materials  and 
labor  furnished  for  extra  work  on  the  residence  was  sus- 
tained as  a  single  claim  against  a  separate  structure. 
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One  of  the  defenses  there  as  here  was  that  the  descrip- 
tion of  the  land  on  which  the  residence  was  erected  con- 
tained more  than  was  reasonably  necessary  as  a  curti- 
lage and  included  the  ground  on  which  the  other  struc- 
tures were  located.  Of  this  the  court  said  "The  answer 
to  this  position  is  that  if  the  curtilage  described  contains 
more  land  than  ^should  be  justly  included  therein/  sec- 
tion 23  of  the  Act  of  June  4,  1901,  P.  L.  431,  furnishes 
an  ample  remedy  to  have  the  same  restricted  to  what 
may  be  reasonably  necessary. 

"Notwithstanding  the  very  able  argument  of  counsel 
for  appellee  on  this  point  our  conclusion  is  that  the  item 
of  claim  for  extra  materials  and  labor  furnished  on  the 
basement  walls  of  the  residence  valid  in  every  other  re- 
spect should  not  be  stricken  down  because  more  land 
was  included  in  the  description  of  the  curtilage  than  was 
reasonably  necessary  for  the  general  purposes  of  the 
residence.  If  this  becomes  a  material  question  applica- 
tion may  be  made  to  the  court  below  to  have  the  curti- 
lage defined  and  the  lien  limited  to  the  boundaries  thus 
ascertained."  The  method  thus  pointed  out  protects  the 
owner  from  an  unauthorized  and  unjust  application  of 
the  lien  to  property  not  reasonably  within  the  curtilage. 
Whether,  therefore,  we  regard  the  claim  as  good  against 
the  whole  plot  or  consider  the  description  of  the  premises 
as  in  excess  of  the  area  properly  constituting  the  curti- 
lage we  do  not  find  any  basis  for  sustaining  the  appel- 
lant's contention  on  this  part  of  the  case. 

It  is  further  objected  that  the  lien  is  a  lumping  charge 
in  that  the  price  in  each  item  of  materials  is  not  given. 
The  11th  Section  of  the  Act  of  June  4, 1901,  as  amended 
by  the  Act  of  April  17, 1905,  P.  L.  172,  directs  what  shall 
be  set  forth  in  a  claim  of  this  character.  The  second 
paragraph  of  the  section  requires  a  statement  of  "the 
amount  or  sum  claimed  to  be  due  and  the  nature  or  kind 
of  the  work  done  or  the  kind  and  amount  of  materials 
furnished  or  both."  This  provision  calls  for  a  statement 
of  the  amount  claimed  to  be  due  and  of  the  kind  and 
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amount  of  materials  furnished  but  tiiere  is  no  statutory 
requirement  calling  for  a  statement  of  the  price  of  each 
article.  The  object  of  such  information  is  to  give  the 
owner  the  necessary  knowledge  to  enable  him  to  deter- 
mine the  correctness  of  the  claim  and  where  the  informa- 
tion contained  in  the  lien  is  sufficient  on  inquiry  to  give 
him  such  knowledge  it  is  all  that  the  law  requires.  "All 
the  cases  agree  that  a  substantial  compliance  is  sufficient 
and  this  is  shown  to  exist  wherever  enough  appears  on 
the  face  of  the  statement  to  point  the  way  to  successful 
inquiry."  American  Car  and  Foundry  Co.  v.  Alexandria 
Water  Co.,  215  Pa.  520.  The  plaintiflFs  claim  was  for 
ten  items  consisting  of  window  and  door  frames  and  a 
specified  quantity  of  cornice.  They  were  placed  in  the 
building,  they  were  open  to  the  inspection  of  the  owners 
and  from  such  inspection  or  further  inquiry  the  fairness 
of  the  price  charged  could  easily  be  ascertained.  We  are 
unable  to  see  that  the  appellants  were  in  any  way  prej- 
udiced by  the  failure  of  the  claimant  to  set  forth  the 
price  of  each  frame  and  as  there  was  no  statutory  obli- 
gation resting  on  the  plaintiflf.to  specify  the  price  of  each 
article  where  the  whole  was  furnished  under  a  lump  con- 
tract we  think  the  claim  is  not  objectionable  on  this 
ground.  In  Willson  v.  Canevin,  226  Pa*  362,  a  much 
larger  claim  of  a  similar  character  was  the  subject  of  con- 
troversy. In  that  case  the  court  said  "The  statement 
gives  the  owners  a  detailed  account  of  the  various  items 
of  materials  furnished,  the  total  of  the  price  to  be  paid 
and  the  kind  of  materials  furnished.  This  is  all  the  infor- 
mation he  needs  to  enable  him  to  deal  intelligently  with 

the  contractor  and  protect  himself While  the  price 

agreed  to  be  paid  was  a  lump  sum,  the  various  items  of 
the  materials  furnished  are  specifically  set  forth  in  the 
statement.  This  differentiates  it  from  the  case  where  the 
items  and  character  of  the  material  are  not  given  and 
the  price  is  a  lump  sum."  Compliance  with  the  terms  of 
the  statute  is  necessary  but  the  remedy  is  not  to  be  nulli- 
fied by  the  imposition  of  conditions  not  demanded  by  the 
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legislation  and  which  make  the  benefits  intended  to  be 
secured  difficult  of  attainment. 

The  objection  that  there  were  no  proper  items  charged 
within  the  three  months  immediately  preceding  the  giv- 
ing of  notice  of  the  intention  to  file  a  lien  is  evidently  an 
afterthought.  No  reference  was  made  thereto  in  the  very 
elaborate  and  specific  affidavit  of  defense  filed  nor  does 
the  point  appear  to  have  been  raised  during  the  progress 
of  the  trial.  It  is  true  that  the  first  item  in  the  bill  was 
furnished  more  than  three  months  before  the  giving  of 
the  notice  of  intention  to  file  a  lien,  but  all  of  the  items 
were  furnished  under  a  contract  The  necessary  aver- 
ment as  to  time  appears  in  the  lien,  the  date  of  the  last 
item  is  given  and  all  the  material  went  into  the  building. 
There  does  not  appear  to  be  any  merit  in  this  objection. 

That  the  material  was  furnished  on  the  credit  of  the 
building  is  averred  in  the  lien  and  appears  affirmatively 
in  the  testimony.  A  prima  facie  case  is  certainly  made 
out  and  as  there  is  no  evidence  to  the  contrary  there  is 
no  support  for  the  appellant's  contention  on  this  point. 

The  judgment  is  affirmed. 

Dissenting  Opinion  by  Kbphart,  J.,  November  29, 
1915: 

I  have  no  difficulty  with  the  conclusion  of  the  majority 
of  the  court  with  respect  to  the  objection  that  the  lien 
was  filed  against  the  whole  property,  including  a  la- 
borer's dwelling  and  barn,  but  must  express  dissent  with 
the  conclusions  on  the  other  questions  submitted.  The 
Act  of  April  17, 1905,  P.  L.  172,  amending  Section  11  of 
the  Act  of  June  4,  1901,  P.  L.  431,  and  as  applicable  to 
the  question  now  considered  reenacts  Section  12  of  the 
Act  of  June  16, 1836,  P.  L.  695.  It  is  stated  that  the  lien 
shall  set  forth  "the  time  when  the  materials  were  fur- 
nished." The  items  in  this  lien  were  furnished  between 
the  dates  of  December  19,  1911,  and  April  23,  1912,  the 
lien  having  been  filed  some  months  later.  It  is  not  nec- 
essary to  state  again  the  reasons  why  claims  consisting 
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of  a  number  of  items  filed  by  a  subcontractor  have  been 
held  defective  where  the  time  of  furnishing  is  as  here 
stated.  In  Burrows  v.  Carson,  244  Pa.  6;  Crane  v. 
Rogers  (Nos.  1  and  2) ,  in  opinions  recently  handed  down 
by  this  court  those  reasons  are  fully  set  forth.  It  is  only 
necessary  to  cite  the  cases  which  we  believe  to  be  con- 
trolling. In  McFarland  v.  Schultz,  168  Pa.  634,  the 
claim  was  for  grading  and  digging  lots  between  August 
28,  1892,  and  October  22,  1892.  The  claim  was  held  de- 
fective for  the  reason  that  it  did  not  sufficiently  set  forth 
the  nature  and  kind  of  work  done  or  wh6n  it  was  done. 
In  Burrows  v.  Carson,  the  claim  was  "1911,  April  4,  to 
November  20,  137  hours'  labor  at  60  cents  per  hour, 
182.20.''  Justice  Mestrbzat  says:  "The  only  informa- 
tion as  to  the  time  when  the  labor  was  furnished  is  the 
statement  that  it  was  performed  between  the  dates  of 
April  4  and  November  20,  1911,  that  is,  some  time  dur- 
ing a  period  of  over  seven  months.  Such  claims  have 
never  been  held  to  be  sufficient  as  to  the  kind  of  work 
or  the  time  when  it  was  done,  either  under  the  present  or 
prior  legislation  on  the  subject."  In  Brant  v.  Hartrick, 
a  case  recently  decided  by  this  court,  the  claim  was  "1911, 
December  8,  excavations  from  November  16  to  December 
8, 17  days,  at  |5.50  per  day,  |93.50."  Judge  Henderson 
quoted  with  approval  both  of  these  cases  and  held  the 
lien  to  be  defective.  In  Crane  v.  Kogers,  No.  1,  the  claim 
was  for  plumbing  supplies  first  furnished  on  December 
13, 1910,  and  last  furnished  on  October  28, 1911,  and  con- 
tinuously from  time  to  time  between  those  dates.  A 
large  number  of  items  was  included  in  the  claim.  Fol- 
lowing the  decision  of  Burrows  v.  Carson  the  lien  was 
held  defective.  A  similar  ruling  was  made  in  Crane  v. 
Rogers  ( No.  2 ) .  In  that  case  there  was  a  written  contract 
for  material.  The  time  was  set  forth  in  the  same  lan- 
guage as  in  the  preceding  case.  This  court  held  that 
Burrows  v.  Carson  applied  to  oral  and  written  contracts 
alike  and  that  items  for  material  were  included  within 
the  rule.    The  court  below,  in  considering  the  motion^ 
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states  as  one  of  the  questions  the  time  or  dates  the  ma- 
terials were  furnished^  and  in  commenting  on  the  ques- 
tion says :  "Was  the  time  when  they  were  furnished  suf- 
ficiently specific,  it  having  been  averred  that  they  were 
furnished  within  six  months  last  past  and  between  De- 
cember 19,  1911,  and  April  23,  1912,"  and  Judge  Hay- 
maker held  Burrows  v.  Carson  not  applicable,  his 
thought  being,  as  I  understand,  that  it  applied  to  labor 
only.  It  will  thus  be  seen  that  the  question  was  not  only 
presented  in  the  court  below  but  considered  thoroughly 
by  the  court  in  banc  in  dismissing  the  motion  for  judg- 
ment n.  o.  V. 

The  lien  in  this  case  provides  as  follows : 

"1  Cellar  Dr.  frame 

1  Mullion  Cellar  frame 
3  Box  Cellar  frames 

2  Rear  Door  frames 

1  Side  Door  frame 

2  Front  Wd.  frames 
17  Wd.  frames 

3  Cas.  Wd.  frames 
1  Mullion  Wd.  frame 

440  ft.  Cornice 

Discussing  the  lien  from  the  standpoint  of  a  lumping 
charge,  I  believe,  it  cannot  be  sustained  under  the  opin- 
ions of  this  court  and  the  Supreme  Court.  A  lumping 
charge  has  been  defined  by  Mr.  Justice  MrrcHELL  to  be 
articles  of  a  diflferent  nature,  kind  or  class  embraced  or 
embodied  in  one  charge.  This  has  been  modified  to  a  cer- 
tain extent  by  Mr.  Justice  Mestrezat,  in  Willson  v. 
Canevin,  226  Pa.  362,  where  it  was  held  that  if  there  is 
a  specific  and  accurate  description  of  the  articles 
charged,  giving  details  of  kind  and  character  of  materi- 
als, and  if  the  price  for  the  individual  item  could,  by 
mathematical  calculation,  be  ascertained,  a  flat  charge 
for  the  whole  would  not  be  a  lumping  charge.  Here  we 
Vol.  lxi — 30 
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have  ten  separate  and  distinct  items  lumped  into  one 
charge.  There  is  positively  nothing  which  identifies 
any  one  of  the  items  in  such  manner  that  the  owner  of 
the  property  could  intelligently  arrive  at  their  value. 
We  think  the  case  is  controlled  by  the  opinion  of  Mr. 
Justice  Mitchell,  in  Wharton,  et  al.,  v.  Real  Est.  Invest- 
ment Co.,  180  Pa.  168.  A  lien  was  there  filed  for  a  boiler, 
a  feed  water  heater,  blow-oflf  tank,  and  Worthington-Du- 
plex  pumps,  in  one  charge  for  the  whole.  All  these  items 
were  essentially  connected,  being  necessary  to  a  com- 
plete steam  power  outfit.  Mr.  Justice  Mitchbll  says, 
"there  was  no  specification  of  prices,  the  whole  being 
included  in  one  sum.  It  was  said  in  the  argument  with- 
out contradiction,  that  the  boiler  was  the  only  part  of 
the  whole  that  was  made  as  well  as  furnished  by  the 
plaintiffs,  and  that  the  other  parts  were  bought  by  them 
from  third  parties  to  complete  the  outfit.  Whether  this 
be  so  or  not  it  is  clear  from  plaintiffs'  own  bill  of  par- 
ticulars that  the  prices  could  have  been  itemized  at 
least  as  to  these  four  parts,  and  where  that  is  the  case 
it  must  be  done.''  The  bill  of  particulars  itemized  the 
four  parts,  but  one  part  was  exclusively  of  claimants' 
own  manufacture. 

What  could  have  prevented  this  appellee  from  setting 
forth  the  prices,  sizes,  and  character  of  materials  of  the 
different  articles  mentioned  in  this  lien?  Willson  v. 
Canevin,  supra,  relied  upon  in  this  case,  is  vastly  differ- 
ent from  the  case  now  under  consideration.  The  items 
there  mentioned  were  described  minutely.  The  number, 
the  size,  the  lights,  and  sash  size  were  all  specified  in 
detail.  One  price  was  given  for  the  whole.  Mr.  Justice 
Mbstrezat  says,  in  effect,  that  it  was  merely  a  matter 
of  mathematical  calculation,  anyone  experienced  in  the 
business  could  have  told  the  price  of  the  individual  item 
or  whether  the  total  sum  charged  was  exorbitant.  He 
says:  *^While  the  price  agreed  to  be  paid  was  a  lump 
sum,  the  various  items  of  the  materials  furnished  are 
specifically  set  forth  in  the  statement.    This  differenti- 
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ates  it  from  the  case  where  the  items  and  character  of 
the  material  are  not  given  and  the  price  is  a  lump  sum. 
In  such  case  the  statement  would  not  be  sufficient  be- 
cause it  would  not  enable  the  owner  to  ascertain  the  fair 
value  of  the  materials  furnished  for  which  only  is  he 
liable."  In  that  lien  there  was  sufficient  information  to 
have  enabled  a  contractor  desiring  to  estimate  on  a  simi- 
lar amount  of  material  to  have  furnished  a  complete  bid 
without  additional  information.  In  the  lien  here  filed 
the  character  of  the  materials  is  not  given,  nor  the  size, 
grade  or  any  sufficient  information  upon  which  to  base 
a  price,  and  it  would  be  a  mere  guess  on  the  part  of  the 
owner  or  anyone  else  in  determining  whether  it  was  fair 
or  not.  In  Shields  v.  Garrett,  5  W.  N.  C.  120,  the  follow- 
ing item  was  held  to  be  a  lumping  charge :  "May  10,  to 
job  of  flag  pavement  and  granite  curb,  as  per  agree- 
ment, 11,076.00."  In  Burrows  v.  Carson,  244  Pa.  6,  the 
claim  was  not  itemized  and  a  lump  sum  was  given.  In 
that  case,  where  the  claim  filed  contained  the  item  "137 
hours'  labor  at  60  cents  per  hour,  |82.20,"  the  Supreme 
Court  sustained  the  case  of  McFarland  v.  Schultz,  168 
Pa.  634,  by  saying  that  the  item  did  not  set  forth  "the 
nature  or  kind  of  work  or  when  it  was  done."  All  the 
liens  in  the  cases  cited  "pointed  the  way"  for  the  owner 
to  ascertain  the  correctness  of  the  charge,  just  as  much 
as  the  lien  now  under  consideration.  We  agree  with  the 
opinion  of  the  court  that  the  "remedy  is  not  to  be  nulli- 
fied by  the  imposition  of  conditions  not  demanded  by  the 
legislation  and  which  make  the  benefits  to  be  secured 
difficult  of  attainment,"  but  our  appellate  courts  have 
seen  fit  by  their  judicial  utterances  to  impose  these  con- 
ditions as  a  fair  interpretation  of  the  legislative  will  and 
as  this  is  special  legislation  in  favor  of  a  special  class 
of  creditors,  who  have  no  more  moral  right  to  file  a  lien 
for  their  claims  than  the  grocer  or  the  doctor  has  to  file 
a  lien  for  his  claims,  it  has  been  the  uniform  practice  of 
this  court  and  the  Supreme  Court  to  hold  the  lienors  to 
a  strict  compliance  with  the  act.    The  section  of  the  Act 
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of  April  17,  1905,  P.  L.  172,  dealing  with  this  subject, 
amending  Section  11  of  the  Act  of  June  4,  1901,  P.  L. 
431,  virtually  re-enacts  Section  12  of  the  Act  of  June 
16, 1836,  P.  L.  695,  as  it  relates  to  this  question.  There- 
fore the  cases  predicated  on  the  Act  of  1836  would  con- 
trol the  determination  of  this  question:  Burrows  v. 
Carson,  supra.  The  very  nature  of  the  articles  furnished 
makes  them  susceptible  of  many  different  prices.  What 
difficulty  was  there  in  requiring  this  lien  creditor  to 
designate,  as  Mr.  Justice  Mbstrbzat  says,  the  character 
of  the  materials  and  to  place  opposite  them  the  price? 
Surely  the  owner  is  entitled  to  this  much  information, 
but  in  the  light  of  the  majority  decision  in  this  case, 
we  feel  that  almost  any  lien  would  be  sustainable  as  not 
being  in  violation  of  the  principle  or  "lumping  charge.^' 
The  owner  could  not  have  inspected  the  building  and  by 
inquiry  ascertained  the  fairness  of  the  price,  because  the 
lien  does  not  give  sufficient  information  for  him  to  de- 
termine that  fact.  Prom  the  character  of  this  building, 
no  one,  not  even  the  lien  creditor,  could  have  ascertained 
the  fairness  of  the  price  from  the  information  here  given. 
If  these  were  the  only  items  of  their  class  in  the  entire 
building,  this  argument  that  an  inspection  would  reveal 
the  price  would  be  formidable,  but  the  lien  is  silent  on 
this  and  the  evidence  indicates  otherwise.  In  fact,  it  ap- 
pears that  through  bankruptcy  the  creditor  did  not  com- 
plete its  contract  and  this  lien  represents  less  than  one- 
third  of  the  material  to  be  furnished. 
I  would  therefore  reverse  this  judgment 
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Bennett  Lumber  &  Manufacturing  Co.  v.  Hartrick, 
Appellant,  (No.  2). 

Opinion  by  Henderson,  J.,  November  29, 1915 : 
This  case  involves  the  same  questions  considered  in 
an  opinion  this  day  filed  in  an  action  between  the  same 
parties  on  a  scire  facias  sup  mechanic's  lien  at  No.  140, 
April  Term,  1915.  The  lien  in  this  case  was  filed  against 
the  barn  erected  on  the  seven  acre  lot.  For  the  reasons 
given  in  the  opinion  above  referred  to  the  judgment  in 
this  case  is  afBrmed. 


Bennett  Lumber  &  Manufacturing  Co.  v.  Hartrick, 
Appellant,  (No.  3). 

Opinion  by  Henderson,  J.,  November  29,  1915 : 
This  case  involves  the  same  question  considered  in  an 
opinioii  this  day  filed  in  an  action  between  the  same 
parties  on  a  scire  facias  sur  mechanic's  lien  at  No.  140, 
April  Term,  1915.  The  lien  in  this  case  was  filed  against 
the  laborer's  cottage  on  the  seven  acre  lot.  For  the  rea- 
sons given  in  the  opinion  referred  to  the  judgment  in  this 
case  is  affirmed. 


Osterling,  Appellant,  v.  Smith. 

Contract — Written  contract — Evidence — Declarations, 
Where  a  person  who  is  about  to  submit  a  proposal  for  a  contract 
for  the  construction  of  a  county  court  bouse,  requests  the  owners 
of  a  quarry  to  submit  bim  prices  for  stone  work  complete  ''in  con- 
nection with  the  proposed  court  bouse,"  and  in  answer  to  the  same 
the  owners  of  the  quarry  make  an  offer  in  writing  to  fumisK  at 
specific  prices  unnamed  quantities  of  their  stone  for  the  court 
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house,  and  nine  months  thereafter  and  after  the  contract  is  award- 
ed, the  contractor  accepts  the  offer  with  a  modification  as  to  the 
prices  of  two  classes  of  stone,  but  without  reference  to  quantities, 
times  of  delivery,  dates  of  payment  or  other  matters,  such  accept- 
ance does  not  bind  him  to  take  more  of  the  stone  than  is  shipped 
upon  his  order  from  time  to  time;  and  declarations  subsequently 
made  by  him  to  the  effect  that  he  intended  to  have  the  owners  of 
the  quarry  furnish  the  stone  for  the  whole  contract  are  inadmis- 
sible. 

Argued  May  3,  1915.  Appeal,  No.  7,  March  T.,  1916, 
by  plaintiffs,  from  judgment  of  C.  P.  Luzerne  Co.,  Dec. 
T.,  1909,  No.  136,  for  defendant  non  obstante  veredicto 
in  case  of  D.  P.  Osterling  and  J.  J.  Zimmerman,  doing 
business  as  Columbia  Stone  Company  v.  Wilson  J. 
Smith.  Before  KiCE,  P.  J.,  Orlady,  Head,  Porter,  Hen- 
derson, Kephart  and  Trexlbr,  JJ.    Affirmed. 

Assumpsit  for  stone  sold  and  delivered.  Before 
MosER,  P.  J.,  specially  presiding. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  to 
recover  the  sum  of  |787.14  for  stone  delivered  to  WUson 
J.  Smith  and  for  |5,739.42  for  stone  shipped  and  de< 
livered  to  Smith  care  Carlucci  Stone  Company. 

The  facts  as  stated  by  the  trial  judge  were  as  follows : 

Wilson  J.  Smith  entered  into  an  agreement  with  the 
County  of  Luzerne  to  build  a  court  house  and  appurte- 
nances under  date  of  July  31, 1902.  The  said  agreement 
was  approved  by  the  judges  of  the  Court  of  Common 
Pleas  of  said  county  on  the  9th  day  of  March,  1903. 

P.  J.  Osterling  was  the  architect  selected  to  prepare 
plans  and  specifications  for  said  building,  which  pro- 
vided for  a  stone  structure. 

The  Columbia  Stone  Company,  the  plaintiffs  in  this 
action,  were  engaged  in  the  stone  business  near  Cleve- 
land, Ohio.  They  did  business  as  a  copartnership  and 
the  members  of  the  firm  were,  Mr.  Osterling,  the  father 
of  the  architect,  Daniel  P.  Osterling,  a  brother  of  the 
architect^  and  J.  J.  Zimmerman. 
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Following  some  negotiations  with  the  plaintiffs  rela- 
tive to  stone  for  the  said  court  house  the  defendant  re- 
ceived from  them  a  proposal  which  was  afterward  ac- 
cepted by  the  defendant  completing  the  writing  declared 
upon  by  the  plaintiffs  in  this  action. 

The  said  proposal  and  acceptance  reads  as  follows : 

Cleveland,  O.,  July  15, 1902. 
Mr.  Wilson  J.  Smith, 

Ross  &  Canal  Streets, 
Wilkes-Barre,  Pa. 
Dear  Sir: 

We  propose  to  furnish  our  Plum  Creek  Stone  for  the 
Luzerne  County  court  house  at  prices  as  follows : 

Block  Stone, 74c  per  cu.  ft. 

Dimension  Blk., 79c    "    "    " 

Stone  S2S, 99c    "    "    "        .94 

Stone  S4S, |1.19    "    "    "      1.14 

Columns,   1.00    "    "    " 

All  the  above  prices  f.  o.  b.  cars  at  our  quarry  less 
freight  to  Wilkes-Barre,  Pa. 

We  trust  you  will  And  these  prices  satisfactory  and 
hoping  to  be  favorably  considered,  we  are. 
Very  truly, 

Columbia  Stone  Company, 

By  J.  J.  ZiMMB&MAN. 

Accepted  with  the  understiinding  that  the  prices  will 
be  changed  as  above  noted. 
March  10,  1903.  Wilson  J.  Smfth. 

Pursuant  to  the  foregoing  proposal  and  acceptance, 
the  defendant  purchased  a  quantity  of  stone  from  the 
plaintiffs  at  the  prices  therein  named.  The  stone  work 
was  not  completed  by  the  defendant  however,  but  was 
subletted  to  the  Carlucci  Stone  Company  on  the  23d  day 
of  January,  1905.  On  October  3,  1903,  the  defendant 
notified  the  plaintiff  not  to  ship  any  additional  stone  to 


Digitized  by 


Google 


472  OSTERLING,  Appellant,  v.  SMITH. 

Statement  of  Facts.  [61  Pa.  Superior  Ct 
him  except  upon  itemized  orders  and  by  letter  of  April 
18, 1904,  not  to  ship  any  more  stone  nntil  further  notice. 

The  plaintiffs  insist  that  it  was  the  intention  of  the 
parties  to  the  above  proposal  and  acceptance  that  all  the 
stone  needed  for  the  court  house  and  called  for  in  the 
specifications  must  be  purchased  from  the  plaintiffs  at 
the  prices  therein  set  forth;  that  they  made  extensive 
and  costly  preparations  to  furnish  the  same  promptly 
and  prepared  much  of  the  stone  which  remained  on  their 
hands  for  long  periods  of  time  and  was  finally  disposed 
of  at  a  sacrifice  and  loss. 

Plaintiffs  therefore  make  claim  for  storage;  for  loss  on 
Btone  sawed  and  prepared;  for  loss  of  profits  on  full 
amount  of  stone  required  to  complete  the  work  accord- 
ing to  plans  and  specifications ;  for  loss  of  profit  of  saw- 
ing and  for  sum  expended  by  way  of  preparations  for 
carrying  out  the  entire  contract,  in  the  purchase  of  ma- 
chinery for  equipping  their  quarries  to  promptly  supply 
the  large  amount  of  stone  required. 

To  sustain  the  aforesaid  contention  the  plaintiffs  of- 
fered to  introduce  in  evidence  the  testimony  of  Daniel 
P.  Osterling,  that  it  was  the  understanding  of  the  parties 
that  the  said  proposal  was  to  cover  all  the  stone  needed 
by  the  defendant  for  the  court  house ;  the  drawings  and 
specifications  of  the  proposed  court  house ;  and  the  fol- 
lowing communications  from  the  defendant,  to  wit : 

Wilkes-Barre,  Pa.,  May  16, 1902. 
Columbia  Stone  Co., 
Cleveland,  Ohio. 
Gentlemen : 

I  should  be  pleased  to  have  you  furnish  me  a  sample  of 
your  No.  1  sandstone  as  well  as  your  lowest  price  as  I 
desire  to  consider  same  in  connection  with  proposed  Lu- 
zerne Co.  court  house.  Please  express  sample  at  once.  I 
should  be  pleased  to  consider  a  proposition  for  the  stone 
work  complete.  Yours  truly, 

Wilson  J.  Smith. 
Courtesy  of  Mr.  F.  J.  Osterling,  Architect. 
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Wilkes-Barre,  Pa.,  May  28,  1902. 
Columbia  Stone  Co., 
Cleveland,  Ohio. 
Gentlemen : 

I  am  sending  you  under  separate  cover  details  and  list 
of  quantities  of  stone  work  required  for  the  Luzerne 
County  court  house.  I  should  be  pleased  to  have  you 
name  me  lowest  figures  f .  o.  b.  cars  Wilkes-Barre,  Pa.  T 
wish  separate  estimate  for  the  stone  delivered  in  the 
rough  and  cut  and  finished.  Also  estimate  for  carving 
separate.  Yours  respectfully, 

Wilson  J.  Smith. 
P.  S. — Face  of  all  stone  to  be  finely  cradled. 

The  defendant  objected  to  the  foregoing  testimony, 
contending  that  it  was  an  attempt  to  vary,  alter  or 
change  a  written  contract  by  the  introduction  of  parol 
testimony  and  further  that  the  communications  offered 
were  too  remote,  and  nothing  more  than  preliminary  ne- 
gotiations. We  sustained  the  objections  and  excluded 
the  testimony.  We  also  held,  in  effect,  that  under  the 
said  proposal  and  acceptance  the  defendant  was  liable 
only  for  stone  delivered  and  accepted  by  him  pursuant 
to  his  orders  at  the  prices  set  out  in  the  writing. 

The  plaintiffs  alleged  that  the  first  shipment  of  stone 
was  in  pursuance  of  a  verbal  order  given  on  or  about  the 
14th  day  of  August,  1903.  The  defendant  denies  any 
such  order  but  admits  that  the  stone  shipped  in  August 
and  September,  1903,  was  eventually  accepted  by  him. 
The  first  specific  written  order  for  stone  was  dated  Oc- 
tober 19,  1903,  and  though  the  proposal  and  acceptance 
was  not  received  by  the  plaintiflfs  until  the  15th  day  of 
April,  1903,  the  defendant  produced  the  following  letter 
from  the  plaintiffs : 

Cleveland,  O.,  March  18, 1903. 
Mr.  Wilson  J.  Smith, 

Wilkes-Barre,  Pa. 
Dear  Sir: 

We  have  received  instructions  from  Mr.  P.  J.  Oster- 
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ling,  architect,  to  proceed  at  once  and  get  out  the  stone 
for  you  for  your  new  court  house  at  Wilkes-Barre. 

We  thank  you  very  kindly  for  the  order  and  will  give 
the  same  our  most  careful  attention. 

We  understand  that  it  is  your  intention  to  come  here 
and  we  will  be  pleased  to  see  you  at  any  time. 

With  reference  to  the  routing,  we  would  ask  if  New 
York,  Susquehanna  &  Western  delivery  and  Lehigh  Val- 
ley will  be  satisfactory  to  you,  as  we  would  like  to  have 
as  many  routes  as  possible  to  ship  via ;  as  we  wish  to 
take  this  question  up  with  the  R.  R.  Co.  here  we  would 
request  an  early  reply. 

Thanking  you  and  with  regards,  we  are. 
Very  truly, 

Columbia  Stone  Co., 
By  J.  J.  Zimmerman. 

In  reply  to  this  letter  the  defendant  wrote : 

Wilkes-Barre,  Pa.,  March  23,  1903. 
Columbia  Stone  Co., 

Cleveland,  Ohio. 
Mr.  J.  J.  Zimmerman, 

Dear  Sir: 
Answering  your  favor  of  the  18th  inst.,  you  will 
please  note  as  I  stated  to  Mr.  Osterling  and  now  advise 
you  the  price  of  the  stone  must  be  reduced  to  conform 
with  quotations  from  the  Cleveland  Stone  Co.  I  would 
suggest  that  no  order  be  booked  or  any  work  done  until 
I  have  examined  the  quarries  and  have  taken  the  mat- 
ter up  in  a  business  like  way,  so  that  there  shall  be  no 
misunderstanding.  As  to  the  routing  I  will  have  no  pref- 
erence, the  one  you  suggest  will  be  satisfactory  to  me. 
The  most  direct  route  I  should  think  would  be  Nickel 
Plate  &  Lehigh  Valley,  Lake  Shore  &  Lehigh  Valley,  or 
Penna.  Yours  truly, 

Wilson  J.  Smith. 
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Defendant  also  wrote  plaintiff  as  follows : 

Wilkes-Barre,  Pa.,  Sept.  3, 1903. 
Columbia  Stone  Co., 
Cleveland,  Ohio. 
Oentlemen : 

I  herewith  return  enclosed  bill  for  stone,  as  I  have  not 
ordered  any  stone  from  your  company,  I  therefore  re- 
fuse to  receive  or  accept  it,  or  any  stone  from  your  com- 
pany, until  a  better  understanding  is  had  in  this  matter. 

Yours  respectfully, 

Wilson  J.  Smith. 

On  January  23, 1905,  Smith  sublet  the  unfinished  bal- 
ance of  the  stone  work  of  the  building  to  the  Carlucci 
Stone  Company,  the  stone  company  agreeing  to  "furnish 
all  material"  necessary  therefor.  Later,  on  October  10, 
1905,  he  gave  to  the  Carlucci  Stone  Company  a  power  of 
attorney  to  act  for  him  in  the  matter  of  removing  certain 
hindrances  to  the  completion  of  the  stone  subcontract 
caused  by  the  refusal  of  the  Columbian  Pireproofing 
Company,  a  subcontractor  for  iron  and  fireproofing,  to 
proceed  with  its  subcontract. 

The  jury  returned  a  verdict  for  plaintiffs  for  both 
items  of  claim.  Subsequently  on  a  motion  for  judgment 
n.  o.  V.  the  court  entered  judgment  on  the  verdict  for  the 
first  item,  but  entered  judgment  for  defendant  n.  o.  v. 
on  the  second  item,  citing  Musselman  v.  Stoner,  31  Pa. 
265;  Shafer  v.  Senseman,  125  Pa.  310;  Hoffman  v. 
Maflftoli,  104  Wis.  630;  Wells  v.  Milwaukee  &  St.  Paul 
By.  Co.,  30  Wis.  605. 

Errors  assigned  were  in  entering  judgment  for  defend- 
ant n.  o.  v.,  and  in  ruling  out  written  declarations  of  the 
defendant. 

Thomas  F.  Farrell,  with  him  John  T.  Lenahan  and 
John  R.  Halsey  and  Watson  d  Freeman,  for  appellant. 
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cited:  Edwards  v.  Goldsmith,  16  Pa.  43;  Barnhart  v. 
Riddle,  29  Pa.  92;  Miller  v.  Fichthorn,  31  Pa.  252 ;  Mor- 
ris's App.,  88  Pa.  368;  Dubois  v.  Bigler,  Young  &  Co., 
95  Pa.  203;  Centenary  M.  E.  Church  v.  Clime,  116  Pa. 
146;  Bole  v.  New  Hampshire  Fire  Ins.  Co.,  159  Pa.  53; 
Cummins  v.  German  American  Ins.  Co.,  197  Pa.  61; 
Easton  Power  Co.  v.  Sterlingworth  Railway  Supply  Co., 
22  Pa.  Superior  Ct.  538;  Bratten  v.  Catawissa  R.  R.  Co., 
211  Pa.  21;  Croyle  v.  Cambria  Land  &  Imp.  Co.,  233 
Pa.  310. 

F.  W.  Wheaton,  with  him  P.  F,  O'Neill,  for  appellee.— 
That  Smith  had  no  intention  to  bind  himself  to  take 
from  plaintiffs  all  the  stone  required  for  the  court  house 
was  shown  conclusively  by  all  of  his  subsequent  conduct 
and  correspondence. 

If  any  of  the  terms  of  a  contract  are  to  be  determined 
in  the  future,  the  contract  is  not  complete  until  this  is 
done:  Smith  v.  Loag,  132  Pa.  301;  Zoebisch  v.  Ranch, 
133  Pa.  532. 

Opinion  by  Henderson,  J.,  November  29, 1916 : 
The  majority  of  the  court  are  of  the  opinion  that  the 
judgment  of  the  court  below  should  be  affirmed.  The 
affidavit  of  defense  on  which  a  part  of  the  argument  of 
the  appellants  is  based  was  not  offered  in  evidence  and 
no  conclusion  of  fact  from  any  declarations  therein  made 
could  have  been  used  by  the  jury  to  aid  in  the  inquiry 
whether  any  additions  were  made  to  the  contract  other 
than  the  tender  offered  by  the  plaintiffs  and  the  accept- 
ance by  the  defendant.  At  the  time  of  this  tender  of 
prices  on  July  15,  1902,  the  defendant  had  not  con- 
tracted for  the  construction  of  the  court  house  and  it 
was  not  until  the  acceptance  of  the  plaintiffs'  offer  as  of 
March  10,  1903,  that  any  liability  of  the  defendant  ex- 
isted in  favor  of  the  plaintiffs.  The  plaintiffs  claimed  to 
have  a  contract  as  of  that  date  and  declined  to  enter  into 
any  contract  in  writing  of  a  different  tenor  or  imjiort. 
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On  March  17th  F.  J.  Osterling,  the  architect,  informed 
the  plaintiffs  that  the  defendant  had  that  day  awarded 
to  them  the  contract  for  furnishing  the  required  stone 
for  the  exterior  of  the  building  and  on  March  18th 
the  plaintiffs  in  a  letter  to  the  defendant  stated  that  they 
had  received  instructions  from  F.  J.  Osterling,  the  archi- 
tect, to  proceed  at  once  and  get  out  the  stone  for 
the  new  court  house;  the  letter  also  contained  the 
thanks  of  the  plaintiffs  for  the  order.  It  seems  clear 
that  the  plaintiffs  claimed  at  that  time  to  have  a  con- 
tract with  the  defendant  for  the  furnishing  of  the  stone.* 
Between  the  date  of  the  plaintiffs'  tender  of  price  in  July, 
1902,  and  the  date  in  March,  1903,  when  the  architect 
notified  the  plaintiffs  of  the  awarding  of  the  contract  to 
the  latter,  and  the  plaintiffs  notified  the  defendant  that 
they  would  proceed  at  once  and  get  out  the  stone  no 
qualifying  agreement  is  shown  to  have  been  made  or  any 
change  in  price  except  that  indicated  by  the  letter  of  the 
architect  of  March  17th.  The  learned  trial  judge  was  of 
the  opinion,  therefore,  that  the  offer  of  declarations  of 
the  defendant  made  at  a  later  time  that  he  intended  to 
have  the  plaintiffs  furnish  stone  for  the  whole  contract, 
was  irrelevant  and  this  conclusion  is  supported  by  the 
evidence.  The  effect  of  the  assignment  by  the  defendant 
to  Carlucci  Bros,  and  of  the  defendant's  power  of  at- 
torney to  them  was  well  considered  by  the  court  and  in 
accordance  with  the  terms  of  the  documents  involved. 
The  case  was  carefully  tried  and  elaborately  discussed 
by  the  learned  trial  judge  in  disposing  of  the  plaintiffs' 
motion  for  a  new  trial  and  the  defendant's  motion  for 
judgment  non  obstante  as  to  the  second  special  verdict 
and  a  repetition  of  the  citations  of  authority  would  not 
be  profitable  here.  Our  conclusion  is  that  the  judgment 
be  affirmed. 
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Weitzel,  Appellant,  v.  Zane. 

Mechanic's  lien — Defenses — Agreement  hy  contract  with  credi- 
tors^Act  of  June  Jk,  1901,  Section  86,  P.  L.  iSL 

Where  a  firm  of  contractors  makes  an  assignment  for  the  benefit 
of  creditors  under  the  Pennsylvania  Insolvency  Act,  and  subse- 
quently enter  into  an  agreement  with  their  creditors  by  which  the 
latter  agree  to  refrain  from  bringing  any  action  or  suit  against 
the  insolvents  and  to  release  and  exonerate  them  from  any  and  all 
further  liability,  and  to  release  the  right  to  file  liens  against  any 
of  the  real  estate  involved,  an  owner  of  real  estate  against  which 
one  of  the  creditors  subsequently  files  a  mechanic's  lien,  may  set 
up  the  agreement  as  a  defense  under  Section  34  of  the  Act  of  June 
4,  1901,  P.  L.  431,  which  provides  that  "any  defense  which  will 
defeat  the  action  were  it  a  personal  one  against  the  contractor  to 
recover  for  the  particular  work  or  materials  required  to  be  done 

or  furnished  under  the  ^contract  with  the  owner shall  wholly 

defeat  the  claim";    and  this  is  the  case  although  the  agreement 

provided  that  creditors  who  "hold  collateral  security shall 

have  all  the  rights  and  privileges  in  their  said  collateral.'* 

In  such  a  case  the  owner  may  set  up  the  agreement  as  a  defense 
without  showing  payment  to  the  contractor  for  materials,  or  any 
other  equity. 

Argued  Dec.  14, 1914.  Appeal,  No.  256,  Oct.  T.,  1914, 
by  plaintiflfs,  from  judgment  of  C.  P.  No.  3,  Philadelphia 
Co.,  March  T.,  1912,  No.  2175,  M.  L.  D.,  on  verdict  for  de- 
fendants in  case  of  P.  Elmer  Weitzel,  et  al.,  trading  as  P. 
Elmer  Weitzel  Brothers  &  Sons,  v.  Anthony  M.  Zane, 
owner  or  reputed  owner,  and  George  W.  and  Judson  M. 
Zane,  trading  as  G.  W.  and  J.  M.  Zane,  Contractors.  Be- 
fore Rice,  P.  J.,  Orladt,  Head,  Kbphart  and  Trexusb, 
JJ.    Affirmed. 

Scire  facias  sur  mechanic's  lien.    Before  Ferguson,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  court  gave  binding  instructions  for 
defendants. 
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Verdict  and  judgment  for  defendants.  Plaintiflf  ap- 
pealed. 

Error  assigned  was  in  giving  binding  instructions 
for  defendants. 

Wayne  P.  Ramho,  with  him  Robert  Mater  and  Ormond 
Ramho. — ^The  terms  of  the  agreement  among  the  cred- 
itors of  G.  W.  and  J.  M.  Zane,  in  the  insolvency  pro- 
ceedings providing  for  the  administration  of  the  in- 
solvent estate,  and  for  the  artificial  discharge  of  the  in- 
solvents from  personal  liability,  and  reserving  all  rights 
as  to  collateral,  does  not  prevent  the  plaintiffs  from 
maintaining  their  lien  against  real  estate  of  a  third 
person,  viz :  A.  M.  Zane :  Sterling  Bronze  Co.  v.  Syria 
Imp.  Assn.,  226  Pa.  475. 

The  agreement  made  among  creditors  in  the  insol- 
vency proceedings,  whereby  the  insolvents  were  to  be 
artificially  discharged  from  personal  liability  from  their 
debts,  is  not  a  defense  within  the  meaning  of  the  me- 
chanic's lien  law,  of  1901,  considering  all  sections  of  the 
mechanics'  law,  not  Section  36  alone ;  Clark  v.  Israel,  6 
Binney  391;  Tinstman  v.  Flenniken,  6  W.  N.  C.  29; 
Galbraith  v.  Fisher,  22  Pa.  406;  Reeser  v.  Johnson,  76 
Pa.  313 ;  Keller  v.  Denmead,  68  Pa.  449 ;  Kean  v.  Frank- 
lin,  5  S.  &  R.  147. 

Anthony  M.  Zane,  the  owner  of  the  real  estate  sub- 
ject to  the  lien  has  not  a  legal  right  or  status  to  plead 
the  agreement  entered  into  among  the  creditors  of  G. 
W.  and  J.  M.  Zane  in  the  insolvency  proceedings  with- 
out showing  or  offering  to  show  that  he,  A.  M.  Zane, 
either  paid  for  the  materials  or  in  some  other  way  is 
legally  or  equitably  entitled  to  plead  the  benefits  of  the 
agreement  among  the  creditors  in  the  insolvency  pro- 
ceedings :  Moyer  v.  Dewey,  103  U.  S.  301 ;  In  re  Emslie, 
102  Fed.  Rep.  291;  In  re  Kerby-Dennis  Co.,  94  Fed. 
Rep.  818;  In  re  Burton,  29  Fed.  Rep.  637;  Phillips  ^ 
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Solomon,  42  Ga.  192;  Ray  v.  Brenner,  12  Kansas  105; 
Garnett  v.  Roper,  10  Ala.  842. 

Walter  Biddle  Saul,  with  him  E.  0.  Michener,  for  ap- 
pellees. 

Opinion  by  Rice,  P.  J.,  Dec.  6,  1915 : 

This  is  an  appeal  by  plaintiffs  from  judgment  on  di- 
rected verdict  in  favor  of  defendants  in  an  issue  arising 
out  of  a  scire  facias  on  a  mechanic's  lien,  filed  on  March 
23,  1912.  Binding  direction  in  favor  of  the  defendants 
was  based  on  the  provision  of  Section  36  of  the  Act  of 
June  4, 1901,  P.  L.  431,  that :  "any  defense  which  would 
defeat  the  action  wiere  it  a  personal  one  against  the  con- 
tractor to  recover  for  the  particular  work  or  materials 
required  to  be  done  or  furnished  under  the  contract  of 

the  owner shall  wholly  defeat  the  claim."     The 

facts  pertinent  to  the  defense  which  the  learned  trial 
judge  held  to  be  sufl8cient  to  defeat  the  plaintiffs'  claim 
are  not  in  dispute  and  may  be  summarized  as  follows : 
The  materials  for  which  the  lien  was  filed  were  furnished 
between  July  5  and  October  4,  1911,  under  a  contract 
between  the  plaintiffs  and  G.  W.  and  J.  M.  Zane  desig- 
nated in  the  lien  as  contractors  and  builders.  On  Oc- 
tober 14, 1911,  G.  W.  and  J.  M.  Zane  made  an  assignment 
for  the  benefit  of  creditors  under  the  Pennsylvania  In- 
solvency Act  of  1901,  and  about  the  same  date  an  agree- 
ment was  entered  into  to  which  were  parties :  ( 1 )  G.  W. 
and  J.  M.  Zane;  (2)  Harrison  N.  Deisel,  designated  as 
trustee;  (3)  certain  persons  constituting  a  committee 
representing  all  the  creditors;  (4)  the  various  creditors 
of  G.  W.  and  J.  M.  Zane  including  these  plaintiffs.  This 
agreement  provided  an  elaborate  plan  for  the  adminis- 
tration of  the  insolvent  estate  through  the  trustee  named 
therein  who  was  to  act  under  the  direction  of  a  commit- 
tee of  creditors  also  named  therein.  The  details  of  this 
plan  need  not  be  recited.  It  is  sufficient  for  present 
purposes  to  refer  to  the  clauses  of  the  agreement  em- 
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bracing  and  expressing  the  obligations  and  undertakings 
of  the  creditors.  First.  They  promised  and  agreed  "to 
refrain  from  instituting  or  prosecuting  any  action  or 
actions,  suit  or  suits,  at  law  or  in  equity  in  the  State 
court  or  Federal  courts  under  the  Federal  Bankruptcy 
Act  against  the  said  G.  W.  and  J.  M.  Zane  for  the  collec- 
tion of  their  claims" ;  secondly,  they  "do  severally  re- 
lease, exonerate  and  discharge  the  said  G.  W.  and  J.  M. 
Zane  of  and  from  any  and  all  further  liability  on  their 
part,  or  either  of  them  individually  or  jointly  on  account 
of  any  of  the  said  several  claims,  provided  however 
should  the  said  G.  W.  and  J.  M.  Zane  or  either  of  them 
become  adjudged  bankrupts  and  this  agreement  be  va- 
cated, annulled  or  set  aside  this  release  shall  also  become 
void  and  of  no  further  force  or  effect."  It  was  admitted 
on  the  trial  that  the  agreement  was  not  vacated  or  an- 
nulled by  G.  W.  and  J.  M.  Zane  being  adjudged  bank- 
rupts but  was  still  in  force.  These  clauses  of  the  agree- 
ment are  clear  and  unambiguous.  On  their  face  they  im- 
port not  merely  a  promise  to  release,  but  a  present  re- 
lease and  exoneration  of  G.  W.  and  J.  M.  Zane  from  lia- 
bility to  personal  action.  Counsel  for  the  appellants 
throughout  their  elaborate  and  ingenious  argument 
called  this  an  "artificial"  release,  but  it  is  not  perceived 
why  it  should  be  so  characterized.  True,  the  debts  were 
not  wholly  extinguished  and  as  the  learned  trial  judge 
says,  the  object  of  these  provisions  was  "to  make  it  pos- 
sible for  the  trustee,  in  handling  the  property,  to  be  ab- 
solutely free  from  embarrassment  by  reason  of  the  fact 
that  creditors  might  run  in  and  file  liens  or  bring  suits 
or  things  of  that  sort."  Nevertheless,  the  release  to 
which  all  the  parties  agreed  was  actual  and  expressed, 
and  its  force  and  effect  are  not  detracted  from  by  reason 
of  the  fact  that  it  was  part  of  a  plan  for  the  convenient 
administration  and  distribution  of  the  assets  of  the  in- 
solvent estate.  In  the  sense  that  the  release  was  expressly 
agreed  to  and  did  not  arise  by  operation  of  law  from 
payment  or  from  the  fact  of  insolvency  and  the  assign- 
VOL.  LXI— 31 
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ment  under  the  insolvency  statute,  it  was  "artificial"  but 
not  in  any  other  sense  that  we  can  perceive.  It  is  argued 
that  the  sixth  clause  of  the  agreement  whereby  the  credi- 
tors released  the  right  to  file  liens  against  any  of  the 
real  estate  passing  under  the  assignment  taken  in  con- 
nection with  the  seventh  clause  in  which  it  was  provided 
that  creditors  "who  hold  collateral  security  or  endorse- 
ments for  the  payment  of  their  claims  shall  have  all  the 
rights  and  privileges  which  they  possess  in  their  said 
collateral  or  against  the  said  endorsers  at  the  signing  of 
this  agreement,"  tend  to  show  that  the  right  to  file  liens 
against  property  not  belonging  to  the  assigned  estate 
was  reserved.  We  have  given  consideration  to  the  argu- 
ment of  appellants'  counsel  in  support  of  this  proposi- 
tion, but  are  unable  to  adopt  the  conclusion  at  which 
they  arrive,  viz,  that  the  right  to  file  the  lien  in  question 
was  reserved.  Having  regard  to  the  context  the  reserva- 
tion to  creditors  of  rights  in  collateral  securities  held  by 
them  may  well  be  satisfied  without  extending  it  by  doubt- 
ful construction,  so  as  to  include  the  right  to  file  a  lien 
against  property  owned  by  one  who  was  not  party  to  the 
agreement.  Presumably,  the  parties  to  the  agreement 
knew  of  the  provisions  of  the  Act  of  1901  to  which  we 
have  referred  and,  therefore,  the  plaintiffs  must  be  pre- 
sumed to  have  known  that  when  they  did  that  which 
would  defeat  a  personal  action  against  G.  W.  and  J.  M. 
Zane,  their  immediate  debtors,  they  at  the  same  time  did 
that  which  would  defeat  their  claim  against  property 
of  A.  M.  Zane  who  was  not  a  party  to  the  agreement. 
Whether  by  any  sort  of  ingenious  stipulation  in  an 
agreement  between  contractor  and  subcontractor  the 
right  of  the  latter  to  maintain  a  mechanic's  lien  against 
property  of  a  third  person  could  be  preserved,  and  the 
personal  liability  of  the  contractor,  the  principal  debtor, 
be  discharged,  is  a  question  that  need  not  be  discussed. 
It  is  sufficient  to  say  that  we  find  no  substantial  basis  in 
the  agreement  for  concluding  that  the  parties  intended 
to  accomplish  that  difficult  thing. 
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It  is  argued  that  the  defendants  have  not  a  legal  right 
to  plead  the  agreement  without  showing  payment  to  the 
contractor  for  the  materials  or  some  other  equity.  When 
it  is  remembered,  as  has  often  been  said,  that  the  owner 
of  a  building,  or  rather  the  building  itself  when  erected 
by  contract,  stands  very  much  in  the  relation  of  surety 
for  the  contractor,  it  needs  no  elaborate  argument  to 
show  that  the  owner  has  an  equity  arising  out  of  the 
subcontractor's  release  of  the  contractor,  the  principal 
debtor  from  personal  liability.  But  we  need  not  go  into 
that  question.  The  statutory  right  of  a  subcontractor 
to  file  a  mechanic's  lien  rises  no  higher  in  equity  than  the 
owner's  right  to  maintain  a  defense  thereto  which  the 
statute  gives.  The  defense  set  up  here  is  a  legal  defense 
expressly  given  by  the  statute.  The  burden  was  not  on 
the  defendants  to  prove  that  it  was  supported  by  some 
special  equity  as  well. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Bitner,  Appellant,  v.  Diehl. 

Promissory  notes — Duress — Surety — Notice  'of  defective  title — 
Evidence, 

The  general  rule  is  that  the  defense  of  duress  in  an  action  on  a 
promissory  note  is  open  only  to  the  party  upon  whom  the  duress 
has  been  imposed;  but  a  third  party  who  has  become  surety  for 
the  payment  of  the  claim  may  avail  himself  of  such  defense  if  it 
is  shown  that  be  signed  the  obligation  without  knowledge  of  the 
duress. 

Promissory  notes — Duress — Endorsee — Notice  of  defective  title 
— Case  for  jury. 

In  an  action  by  the  endorsee  of  a  promissory  note  against  the 
maker,  where  the  defendant  sets  up  as  a  defense  duress  exerted 
upon  him  by  the  payee  in  securing  the  note,  and  there  is  no  evi- 
dence that  the  endorsee  who  had  purchased  the  note  for  a  valuable 
consideration  before  maturity  had  knowledge  of  the  duress,  and 
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he  denies  on  the  stand  that  he  had  any  such  knowledge,  and  the 
payee  when  called  by  the  plaintiff  as  a  witness,  states  under  cross- 
examination  by  the  defendant  that  he  did  not  inform  the  plaintiff 
of  the  duress  when  he  sold  the  note  to  him,  it  is  error  for  the  trial 
judge  to  submit  the  case  to  the  jury,  and  to  permit  a  judgment  on 
a  verdict  for  the  defendant  to  stand.  The  appellate  court  in  re- 
versing such  a  judgment  cannot  however  enter  judgment  for  the 
plaintiff,  if  the  record  does  not  show  a  motion  for  judgment  non 
obstante  veredicto*  All  that  can  be  done  is  to  reverse  the  judg- 
ment and  award  a  venire  facias  de  novo. 

In  such  a  case  the  fact  that  the  plaintiff  purchased  the  note  at 
a  very  large  discount  is  not  sufficient,  of  itself,  to  sustain  an  in- 
ference that  he  knew  that  there  was  any  infirmity  in  the  note,  or 
in  the  payee's  title. 

Argued  Feb.  23,  1915.  Appeal,  No.  11,  Feb.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Clinton  Co.,  April 
T.,  1913,  No.  130,  on  verdict  for  defendants  in  case  of 
Charles  A.  Bitner  v.  Joseph  D.  Diehl,  et  al.  Before 
Rice,  P.  J.,  Orlady,  Head,  Kephart  and  Trexlbe,  JJ. 
Reversed. 

Assumpsit  on  a  promissory  note.    Before  Hall,  P.  J. 

The  note  was  as  follows : 
11,000.00  Lock  Haven,  Pa.,  Dec.  31, 1912. 

Three  months  after  date  we  promise  to  pay  to  the 
order  of  J.  H.  Crider  at  the  Lock  Haven  Trust  and  Safe 
Deposit  Co.,  of  Lock  Haven,  Pa., 

One  Thousand Dollars 

without  defalcation  for  value  received. 

Joseph  D.  Dieiil. 
Charles  Basinger. 
INDORSED 
Now  Feb.  5,  1913  for 
value  received,  I  here- 
by    assign,     transfer 
and  set  over  to  Chas. 
A.  Bitner  the  within 
note. 

J.  H.  Cru)ER. 
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The  defense  set  up  was  that  the  note  had  been  signed 
by  Diehl  under  duress  exerted  upon  him  by  Crider,  and 
that  Basinger  had  signed  the  note  as  surety  for  Diehl 
without  knowledge  of  the  duress. 

The  plaintiff  purchased  the  note  for  f 750.00.  There 
was  no  evidence  that  he  knew  of  the  duress  practiced  on 
Diehl,  and  when  on  the  stand  denied  that  he  had  ever 
such  knowledge.  Crider  was  called  by  the  plaintiff  to 
testify  to  the  genuineness  of  his  signature  to  the  endorse- 
ment. He  was  subjected  to  a  cross-examination  by  the 
defendant  in  the  course  of  which  he  stated  that  he  did 
not  explain  to  Bitner  how  he  got  the  note,  and  that 
both  he  and  his  lawyer  assured  Bitner  that  it  was  a  good 
and  valid  note. 

The  court  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  defendants.  Plaintiff  ap- 
pealed. 

Error  assigned,  among  others,  was  in  refusing  binding 
instructions  for  plaintiff. 

J.  J.  Kintnery  for  appellant. — From  the  evidence  sub- 
mitted there  was  no  disputed  fact  for  the  jury  to  pass 
upon:  Second  Nat.  Bank  v.  Hoffman,  233  Pa.  390; 
Beeper  v.  Greevy,  5  Pa.  Superior  Ct.  316;  Howie  v. 
Lewis,  14  Pa.  Superior  Ct.  232;  McSparran  v.  Neely, 
91  Pa.  17;  Lamb  v.  Burke,  132  Pa.  413;  Winton  v.  Free, 
man,  102  Pa.  366;  Myers  v.  Shickler,  47  Pa.  Superior 
Ct.  282;  Lerch  Hardware  Co.,  Ltd.,  v.  First  Nat.  Bank 
of  Columbia,  109  Pa.  240;  Second  Nat.  Bank  of  Clarion 
V.  Morgan,  165  Pa.  199. 

R.  B.  McCormick,  with  him  H.  T.  Hale. — Duress  of 
the  principal  will  avoid  the  obligation  of  a  surety,  if  he 
is  ignorant  of  the  circumstances  which  rendered  it  void- 
able by  the  principal :  Osborn  v.  Bobbins,  36  N.  Y.  365 ; 
Patterson  v.  Gibson,  81  Ga.  802. 

The  case  was  for  the  jury:    Second  Nat.  Bank  of 
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Pittsburgh  v.  Hoffman,  229  Pa.  429;  Schultheis  v.  Sel- 
lers, 223  Pa.  513;  Grange  Trust  Co.  v.  Bro\ni,  49  Pa. 
Superior  Ct.  274. 

Opiniqn  by  Rice,  P.  J.,  December  13, 1915 : 
This  was  an  action  of  assumpsit  on  a  promissory  note 
for  one  thousand  dollars  made  by  the  defendants  to  the 
order  of  J.  H.  Crider,  and  before  maturity  sold  and  trans- 
ferred by  him  to  Charles  A.  Bitner  by  writing  endorsed 
thereon.  The  defense  was  that  as  between  the  original 
parties  to  the  note  Basinger  was  surety  for  Diehl  and 
that  Diehl,  the  principal,  gave  the  note  under  duress  ex- 
erted by  Crider.  "The  general  rule  undoubtedly  is  that 
the  defense  of  duress  is  open  only  to  the  party  upon 
whom  it  is  imposed,  and  that  a  third  party  who  has  be- 
come surety  for  the  payment  of  the  claim  cannot  avail 
himself  of  the  plea  unless  he  signed  the  obligation  with- 
out knowledge  of  the  duress."  Mestbezat,  J.,  in  Foun- 
tain V.  Bigham,  235  Pa.  35.  The  principle  upon  which 
the  surety  who  has  signed  without  knowledge  of  the 
duress  practiced  on  the  principal  may  avail  himself  of 
the  defense  was  clearly  set  forth  and  illustrated  in 
Griffith  V.  Sitgreaves,  90  Pa.  161,  and  is  applicable  here. 
There  was  ample  evidence  to  warrant  a  finding  that 
Diehl  executed  the  note  under  duress  and  the  testimony 
that  Basinger  did  not  know  of  the  duress  was  full  and 
uncontradicted.  It  follows  that  the  court  was  right  in 
instructing  the  jury  that  the  testimony,  if  believed,  es- 
tablished a  good  defense  in  favor  of  both  defendants  as 
against  Crider,  the  payee. 

.  Assuming  that  the  title  of  Crider  who  negotiated  the 
note  was  defective  within  the  meaning  of  Section  55  of 
the  Negotiable  Instruments  Act  of  1901,  the  question 
arises  whether  the  court  erred  in  not  instructing  the  jury 
that  notwithstanding  the  defectiveness  of  Crider's  title 
the  plaintiff  was  a  holder  in  due  course  and,  therefore, 
entitled  to  recover.  The  law  upon  the  subject  is  thus  ex- 
pressed in  Section  59  of  the  Negotiable  Instrumisnts  Act : 
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"Every  holder  is  deemed,  prima  facie,  to  be  a  holder  in 
due  course ;  but  when  it  is  shown  that  the  title  of  any 
person  who  has  negotiated  the  instrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title  as  holder  in 
due  course."  Therefore  the  burden  was  on  the  plaintiff 
to  prove  that  he  took  the  note  before  maturity,  in  good 
faith  and  for  value  and  that  at  the  time  it  was  negotiated 
to  him  he  had  no  notice  of  any  infirmity  in  the  instru- 
ment or  in  the  title  of  Crider.  According  to  the  testi- 
mony of  the  plaintiff  he  paid  seven  hundred  dollars  in 
cash  for  the  note  and  undertook  to  pay  a  bill  of  fifty  dol- 
lars which  Crider  owed  to  a  third  person.  The  fact  that 
he  purchased  the  note  at  a  very  large  discount  was  not 
suflScient,  of  itself,  to  sustain  an  inference  that  he  knew 
that  there  was  any  infirmity  in  the  note  or  in  Crider's 
title.  At  the  most,  it  was  only  a  suspicious  circumstance 
and  that  alone  is  not  sufllcient  to  impeach  his  good  faith ; 
Phelan  v.  Moss,  67  Pa.  59.  The  plaintiff  testified  explicit- 
ly that  he  had  no  information  or  knowledge  of  the  facts 
and  circumstances  under  which  the  note  was  given  and 
no  aflarmative  evidence  that  he  had  appears  elsewhere 
in  the  case.  But  he  was  a  deeply  interested  party  and  if 
his  testimony  stood  alone  though  uncontradicted  the 
court  would  have  been  bound  to  submit  the  question  of 
his  credibility  to  the  jury:  Second  National  Bank  of 
Pittsburgh  v.  Hoffman,  229  Pa.  429.  Nothing  that  was 
said  or  decided  in  that  case  was  overruled  or  questioned 
when  the  case  came  again  before  the  Supreme  Court 
after  a  second  trial.  Second  National  Bank  of  Pitts- 
burgh V.  Hoffman,  233  Pa.  390.  But  a  distinction  was 
pointed  out  which,  as  will  be  shown  presently,  should  be 
observed  in  the  present  case.  On  the  first  trial  the  only 
person  called  by  the  plaintiff  to  relieve  itself  of  the  bur- 
den upon  it  of  showing  that  it  had  no  knowledge  at  the 
time  it  took  the  note  of  McKee^s  fraud  upon  the  defend- 
ant was  its  own  cashier,  but  on  the  second  trial  the  plain, 
tiff  did  not  rely  on  his  testimony  alone  as  to  this.    We 
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quote  from  Justice  Brown's  opinion:  "It  conclusively 
appeared  from  the  testimony  of  the  defendant  himself, 
and  from  that  of  McKee  when  on  the  stand  as  one  of  his 
witnesses,  that,  the  bank  had  no  knowledge  whatever  of 
what  had  taken  place  between  them  at  the  time  defend- 
ant endorsed  the  note.  The  admission  of  the  defendant 
was  that  neither  he  nor  anyone  for  him  had  ever  com- 
municated with  the  bank,  and  McKee  testified  that  he 
had  never  communicated  to  it  the  talk  he  had  had  with 
the  defendant  on  the  evening  that  the  latter  endorsed 
the  note.  It  thus  affirmatively  appeared,  from  the  de- 
fendant's own  admission  and  from  the  testimony  of  Mc- 
Kee, one  of  his  witnesses,  that  the  bank  had  no  knowl- 
edge of  the  latter's  fraud  upon  the  defendant,  and  it  was, 
therefore,  error  in  the  court  below  to  permit  the  jury  to 
pass  upon  that  question.  It  was  not  a  disputed  one 
after  the  defendant  and  McKee  had  testified."  In  har- 
mony with  this  ruling  are  our  decisions  in  Meyer  v. 
Shickler,  47  Pa.  Superior  Ct.  282,  and  National  Bank  of 
Coatesville  v.  Palmer,  56  Pa.  Superior  Ct.  82.  In  the 
former  case  the  title  of  Lissberger,  the  payee,  who  en- 
dorsed the  note  in  suit  to  the  plaintiff  was,  under  the 
defendant's  allegation  of  fact,  defective.  The  court 
rejected  the  evidence  offered  to  sustain  that  allegation 
and  gave  binding  direction  in  favor  of  the  plaintiff. 
The  decision  affirming  the  judgment  on  the  verdict  was 
put  on  the  ground  that  the  testimony  of  the  plaintiff 
and  that  of  Lissberger  (who  was  called  as  a  witness 
by  the  defendant)  concurred  in  showing  that  the  for- 
mer had  no  notice  or  knowledge  of  the  facts  that  made 
Lissberger's  title  defective  and  was  uncontradicted; 
therefore,  a  verdict  for  defendant  would  have  been  con- 
trary not  only  to  the  weight  of  the  testimony,  but  to  all 
the  testimony  both  of  plaintiff  and  defendant.  Here,  the 
plaintiff's  case  did  not  rest  exclusively  on  his  own  testi- 
mony. It  was  supported  by  the  testimony  of  Crider  given 
under  these  circumstances :  The  plaintiff  called  Crider 
merely  to  testify  to  the  genuineness  of  his  signature  to 
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the  endorsement,  a  fact  that  was  not  in  dispute.  There- 
upon the  defendants'  counsel  proceeded  to  examine  him 
at  great  length  as  to  other  matters  and  particularly  as  to 
his  dealings  with  Bitner  in  negotiating  the  note  to  him. 
Under  this  examination  the  testimony  was  elicited  that 
he  did  not  explain  to  Bitner  how  he  got  the  note  and  that 
both  he  and  his  lawyer  assured  Bitner  it  was  a  good  and 
valid  note.  We  are  not  to  be  understood  as  saying  that  it 
was  not  competent  for  the  defendants  to  contradict  this 
testimony  if  they  could.  It  is  sufficient  to  say  that  they 
did  not  attempt  to  contradict  it.  To  summarize :  there 
is  no  evidence  that  the  plaintiff  had  any  notice  or  knowl- 
edge of  the  alleged  duress  or  that  he  had  a  notice  or 
knowledge  of  facts  from  which  as  a  prudenC  man  he 
ought  to  have  inferred  that  Crider's  title  was  defective ; 
on  the  contrary,  all  the  testimony  including  that  educed 
by  the  defendants  in  the  manner  above  indicated  was  to 
the  effect  that  he  was  a  bona  fide  holder  for  value  with- 
out notice.  In  Hughes  v.  Westmoreland  Coal  Company, 
104  Pa.  207,  it  was  held :  "Where  the  defendant  is  im- 
properly allowed  to  cross-examine  the  plaintiff's  witness, 
and  educe  matter  of  defense,  the  jury  should  consider  the 
testimony  so  drawn  out  as  if  the  witness  had  been  called 
and  examined  in  chief,  on  the  part  of  the  defendant." 
This  principle  has  been  recognized  and  applied  in  many 
later  cases  and  is  applicable  here.  Thus  viewing  the  tes- 
timony of  Crider,  the  case  is  not  distinguishable  in  prin- 
ciple from  the  second  Hoffman  case  and  Meyer  v.  Shick- 
ler,  and,  therefore,  the  plaintiff's  fifteenth  point  (fourth 
assignment  of  error)  should  have  been  affirmed. 

Motion  for  nonsuit  was  made  when  this  appeal  came  on 
for  argument,  based  to  a  large  extent  upon  objections  to 
the  form  of  some  of  the  assignments  of  error.  It  must 
be  conceded  that  the  form  of  these  assignments  was  ob- 
jectionable. But,  be  that  as  it  may,  in  view  of  the  excep- 
tion granted  by  the  learned  trial  judge  to  the  charge  and 
the  answers  to  points,  there  is  no  well  founded  objection 
to  the  assignment  which  we  have  said  must  be  sustained. 
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Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
It  is  suggested  in  the  appellant's  argument  that  we 
should  enter  judgment  in  favor  of  the  plaintiff^  but  that 
is  impossible  in  view  of  the  fact  that  the  record  does  not 
show  a  motion  for  judgment  n.  o.  v.  under  the  Act  of 
1905.  The  judgment  is  reversed  and  a  venire  facias  de 
novo  is  awarded. 


McChesney  v.  Guernsey,  Appellant. 

Promissory  note — Bills  of  exchange — Presentment  for  payment — 
Fraud — Burden  of  proof — Evidence, 

In  £^  action  by  an  endorsee  against  the  acceptor  of  a  draft,  it  is 
not  necessary  to  show  presentment  for  payment  in  order  to  charge 
the  defendant  inasmuch  as  he  is  primarily  liable. 

In  such  a  case  the  defendant  is  entitled  to  show  that  the  payee 
negotiated  it  under  such  circumstances  as  amounted  to  a  fraud 
\ipon  the  acceptor,  and  the  burden  of  proof  is  then  thrown  upon 
the  endorsee  to  show  that  be  took  the  note  in  due  course  for  a 
valuable  consideration  and  without  knowledge  of  the  fraud. 

Where  a  person  accepts  a  draft  imder  a  promise  on  the  part  of 
the  payee  that  the  draft  will  not  be  negotiated,  and  would  only  be 
used  for  a  designated  purpose,  a  subsequent  violation  of  the  agree- 
ment is  a  fraud  upon  the  rights  of  the  acceptor  and  will  relieve 
him  from  liability  on  the  draft  as  against  the  payee,  or  any  one 
who  takes  it  with  knowledge  of  the  fraud. 

Argued  March  8,  1915.  Appeal,  No.  11,  March  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Lackawanna 
Co.,  March  T.,  1908,  No.  815,  on  verdict  for  plaintiflf  in 
case  of  W.  J.  McChesney,  et  al..  Executors  of  J.  0. 
Cochran,  deceased,  v.  J.  W.  Guernsey.  Before  RiCB,  P. 
J.,  Orlady,  Hbad,  Kephart  and  Trexlbr,  JJ.  Re- 
versed. 

Assumpsit  on  drafts.    Before  Nbwcomb,  J. 
At  the  trial  the  defendant  made  the  following  oflfer: 
The  counsel  for  the  defendant  offers  to  prove  by  the 
witnesses  on  the  stand  that  she  was  present  at  the  time 
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these  drafts  were  signed;  that  the  day  before  these 
drafts  were  presented  to  the  defendants  to  be  signed  by 
him  a  man  came  to  his  store  saying  that  he  represented 
the  Providence  Jewelry  Company,  that  he  had  a  pack- 
age of  jewelry  which  he  wanted  to  consign  to  the  defend- 
ant upon  certain  conditions,  and  the  next  day  he  came  in 
again  and  told  the  defendant  he  had  in  his  possession  a 
box  of  jewelry  belonging  to  the  Providence  Jewelry 
Company,  whom  he  represented,  and  that  if  the  defend- 
ant would  take  the  box  of  jewelry  in  his  possession  and 
put  them  on  sale  in  his  store  that  an  agent  would  come 
here  and  spend  a  considerable  time  introducing  the  jew- 
elry in  the  market  and  help  to  create  a  demand  for  it 
and  to  make  sales  of  it,  and  he  at  that  time  asked  the  de- 
fendanit  to  sign  these  drafts,  stating  that  they  were  mere, 
ly  a  memoranda  for  the  use  of  the  firm  and  would  not 
pass  out  of  the  hands  of  the  firm ;  that  they  were  not  to 
be  paid  only  as  sales  of  jewelry  were  actually  made,  and 
that  if  at  any  time  Mr.  Guernsey  desired  to  ship  the 
jewelry  he  should  have  the  privilege  of  doing  so  and  the 
drafts  would  be  thereupon  returned  to  him.  The  de- 
fendant, upon  the  faith  and  credit  of  these  representa- 
tions, allowed  the  box  of  jewelry  to  be  placed  in  the  store, 
and  signed  the  drafts. 

We  propose  to  show  that  the  agent  did  not  come  here 
and  help  introduce  the  goods  into  the  market,  that  he 
never  returned  here;  that  the  box  of  jewelry  was  never 
opened  by  the  defendant,  that  a  few  days  afterwards  as 
the  agent  did  not  come  he  wrote  a  letter  to  the  Provi- 
dence Jewelry  Company  stating  the  conditions  and 
agreements  upon  which  the  goods  had  been  left  with  him 
were  not  complied  with  and  that  he  was  ready  to  ship 
them  back,  to  which  he  received  no  reply,  and  that  the 
box  containing  the  alleged  jewelry  has  remained  un- 
opened in  his  store  ever  since  that  time  subject  to  the 
demand  of  the  plaintiff. 

Objection:  The  offer  is  objected  to  as  immaterial, 
irrelevant  and  incompetent. 
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Charge  of  Court  below.      [61  Pa.  Superior  Ct. 

Buling:  The  objection  is  sustained.  Exception  noted 
for  the  defendant.    (1) 

The  court  charged  as  follows : 

The  suit  is  founded  upon  a  series  of  negotiable  instru- 
ments, not  in  the  hands  of  the  original  party  to  whom 
Mr.  Guernsey  gave  them,  but  in  the  hands  of  a  third 
party,  and  it  is  a  peculiar  characteristic  of  negotiable 
paper  like  a  draft  or  check  that  it  passes  from  hand  to 
hand  without  any  ifs  or  ands  and  without  any  luggage 
at  all,  just  like  currency,  so  that  no  matter  what  defense 
one  might  have  as  against  the  original  party  to  whom  it 
was  given,  when  that  negotiable  paper  gets  into  the 
hands  of  a  third  party  it  is  free,  free  from  any  defense 
unless  he  take  it  under  circumstances  to  put  him  upon 
suspicion.  And  the  presumption  of  law  is  that  a  holder 
who  comes  into  court  and  has  in  his  possession  such  a 
draft,  such  a  check  or  such  a  bank  note,  took  it  in  the  or- 
dinary course  of  business,  and  therefore  free  from  any 
dispute  that  might  arise  between  the  original  parties  to 
it.  In  order  to  defeat  his  recovery  the  maker  or  acceptor 
has  the  burden  of  showing  that  the  present  holder  took 
it  under  circumstances  of  suspicion,  and  in  the  absence 
of  any  proof  of  that  kind,  here  I  feel  constrained  to  say 
to  you  that  no  matter  though  Mr.  Guernsey  may  have 
been  imposed  upon  by  the  man  with  whom  he  dealt,  no 
matter  how  much  he  may  have  been  stung,  that,  so  far 
as  the  present  showing  goes,  the  executors  of  Mr.  Coch- 
ran who  are  now  here  suing  on  these  drafts  are  entitled 
to  recover.  A  very  great  judge  in  this  State  has  de- 
scribed a  negotiable  instrument  as  a  "traveler  without 
luggage,^^  and  when  it  passes  from  hand  to  hand  without 
any  notice  of  any  equity  the  original  maker  may  have, 
that  holder  is  entitled  to  the  fact  of  the  instrument  and 
any  interest  that  may  have  accrued  upon  it. 

There  are  four  drafts  here  each  in  the  sum  of  f80.50, 
therefore  aggregating  $322.00.  The  interest  has  been  ac- 
cumulating since  1907,  and  it  amounts  to  nearly  $130.00 
now,  so  that  your  verdict  will  have  to  be  taken  in  favor 
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of  the  plaintiff  in  the  aggregate  amount,  both  principal 
and  interest,  of  $457.58.  The  clerk  will  take  your  yerdict 
accordingly. 

Verdict  and  judgment  for  plaintiff  for  $451.58.  De- 
fendant appealed. 

Errors  assigned  were  (1)  ruling  on  evidence  quoting 
the  bill  of  exceptions ;  (2,  4)  above  instructions,  and  (5) 
in  holding  that  plaintiff  was  not  required  to  prove  a 
demand  for  payment. 

A.  A.  Voshurg,  for  appellant. — Upon  proof  of  fraud  in 
the  execution  of  a  note,  the  burden  shifts  to  the  holder  to 
show  good  faith  and  consideration :  Howie  v.  Lewis,  14 
Pa.  Superior  Ct.  232;  Merchants,  Etc.,  Bank  v.  Pizor, 
24  Pa.  C.  C.  E.  273;  Loeb  v.  Mellinger,  12  Pa.  Superior 
Ct.  592;  Real  Est.  Investment  Co.  v.  Russell,  148  Pa. 
496. 

T.  A.  Donahoe,  with  him  F.  J.  Helriegel  and  P.  C. 
Foley,  for  appellee. 

Opinion  by  Rice,  P.  J.,  December  20, 1915 : 
This  was  an  action  of  assumpsit  by  an  endorsee  against 
the  acceptor  of  four  drafts.    Being  the  person  primarily 
liable,  presentment  for  payment  was  not  necessary  to 
charge  him:  Section  70,  Act  May  16,  1901,  P.  L.  204. 

As  the  evidence  stood  when  the  case  was  closed  the 
court  was  right  in  giving  binding  direction  for  the  plain- 
tiff. But  we  think  there  was  error  in  rejecting  the  de- 
fendant's offer  of  evidence  embraced  in  the  first  assign- 
ment. The  ground  upon  which  the  evidence  was  re- 
jected was  that  it  was  immaterial,  irrelevant,  and  in- 
competent. The  learned  trial  judge  did  not  give  a  rea- 
son for  rejecting  the  evidence  other  than  that  stated  in 
the  objection,  but  the  view  that  he  took  with  regard  to 
the  case  would  seem  to  be  expressed  in  this  excerpt  from 
his  charge,  w^hich  is  quoted  in  the  third  assignment  of 
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Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
error :  "And  the  presumption  of  law  is  that  a  holder  who 
comes  into  court  and  has  in  his  possession  such  a  draft, 
such  a  check  or  such  a  bank  note,  took  it  in  the  ordinary 
course  of  business,  and  therefore  free  from  any  dispute 
that  might  arise  between  the  original  parties  to  it.  In 
order  to  defeat  his  recovery  the  maker  or  acceptor  has 
the  burden  of  showing  that  the  present  holder  took  it 
under  circumstances  of  suspicion,  and  in  the  absence  of 
any  proof  of  that  kind  here,  I  feel  constrained  to  say  to 
you  that  no  matter  though  Mr.  Guernsey  may  have  been 
imposed  upon  by  the  man  with  whom  he  dealt,  no  matter 
how  much  he  may  have  been  stung,  that,  so  far  as  the 
present  showing  goes,  the  executors  of  Mr.  Cochran  who 
are  now  here  suing  on  these  drafts  are  entitled  to  re- 
cover.^^  If  this  is  the  correct  view  then  there  was  no 
error  in  the  rejection  of  the  testimony  embraced  in  the 
offer  because  it  was  not  coupled  with  an  offer  to  show 
notice  to  the  plaintiff.  But  we  cannot  assent  to  this 
view  of  the  law.  The  law  upon  the  subject  is  thus  ex- 
pressed in  Section  59  of  the  Act  of  1901 :  "Every  holder 
is  deemed,  prima  facie,  to  be  a  holder  in  due  course;  but 
when  it  is  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person  under 
whom  he  claims  acquired  the  title  as  holder  in  due 
course.^^  It  is  thus  seen  that  if  the  facts  alleged  together 
with  the  inference  which  a  jury  could  legitimately  de- 
duce from  them  would  establish  the  defectiveness  of  the 
endorser's  title,  proof  of  those  facts  was  both  relevant 
and  material  because,  if  satisfactory  to  the  jury,  the 
burden  would  be  cast  on  the  plaintiff.  As  pointed  out  in 
many  cases  a  party  has  a  right  to  prove  any  fact  relevant 
to  the  issue  if  proof  of  that  fact  will  shift  the  burden  of 
proof.  Recurring  to  the  Act  of  1901,  it  will  be  seen  that 
the  title  of  a  person  who  negotiates  an  instrument  is  de- 
fective within  the  meaning  of  the  act  under  several  con- 
ditions and  amongst  these  when  he  obtained  the  instru- 
ment or  any  signature  thereto  by  fraud  or  other  unlawful 
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means  or  when  he  negotiates  it  in  breach  of  faith  or 
nnder  such  circumstances  as  amount  to  a  fraud.  It  is  to 
be  observed  that  we  are  dealing  with  an  offer  of  evidence 
and  not  with  a  special  plea  and,  therefore,  we  cannot 
agree  that  the  offer  was  properly  rejected  because  it  was 
not  distinctly  alleged  that  a  fraud  was  intended  or  com- 
mitted. The  question  is  whether  the  facts  together  with 
the  inferences. legitimately  deducible  therefrom  would 
constitute  a  fraud,  and  upon  that  point  we  entertain  no 
doubt.  We  do  not  deem  it  necessary  to  elaborate  that 
subject  nor  to  quote  verbatim  or  paraphrase  the  offer. 
This  will  appear  in  the  report  of  the  case  and  if  the  de- 
fendant can  establish  all  of  the  facts  alleged  we  think  a 
case  would  be  made  out  which  would  shift  to  the  plain- 
tiff the  burden  of  proof  as  above  stated.  It  is  as  much  a 
fraud  to  obtain  a  paper  for  one  purpose  and  use  it  for  a 
different  and  unfair  purpose,  as  to  obtain  it  by  fraudu- 
lent statements.  Applying  the  principle  that  a  party  is 
presumed  to  contemplate  the  natural  consequences  of 
his  own  act,  it  would  require  no  straining  to  say  that  not 
only  would  a  fraud  be  perpetrated  if  the  scheme  under 
which  the  defendant  was  induced  to  sign  these  papers  is 
carried  out  but  also  that  a  fraud  was  actually  intended. 
The  case  may  present  an  entirely  different  aspect  when 
the  evidence  is  in  and  the  plaintiff  has  been  given  an  op- 
portunity to  rebut  it.  All  that  we  decide  is  that  the  de- 
fendant should  be  given  an  opportunity  to  prove  the 
facts  alleged  in  the  offer. 

The  second  assignment  of  error  is  sustained,  the  judg- 
ment is  reversed,  and  a  venire  facias  de  novo  is  awarded. 
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McDonald  v.  Karpeles,  Appellant. 

Landlord  and  tenant — Lease — Extension  of  term — Amount  of 
rent. 

Where  a  lease  for  two  years  provides  that  the  lessee  "shall  have 
the  first  privilege  to  rent  the  building  for  a  further  term  of  three 
years,  providing  he  exercises  the  privilege  three  months  before  the 
expiration  of  two  years,"  and  it  appears  that  the  lessee  insisted 
upon  the  privilege  of  extension  because  he  was  about  to  purchase 
the  business  of  an  out-going  tenant,  the  lessee  has  the  right  to  an 
extension  of  three  years  after  the  termination  of  the  term  of  two 
years,  without  any  increase  of  rent  or  other  change  in  the  original 
lease. 

Argued  April  15,  1915.  Appeal,  No.  103,  April  T., 
1915,  by  defendant,  from  order  of  C.  P.  Allegheny  Co., 
July  T.,  1914,  No.  2474,  discharging  rule  to  open  judg- 
ment in  case  of  M.  W.  McDonald,  agent  now  for  use  of 
Aphonse  Tritsch  and  Philomena  Tritsch,  v.  Emanuel 
Karpeles.  Before  Rice,  P.  J.,  Orlady,  Head,  Hender- 
son and  Trexler,  JJ.    Reversed. 

Rule  to  open  judgment.    Before  Evans,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  discharging  rule  to  open 
judgment. 

A.  Jj.  Cramer y  for  appellant,  cited :  Cairns  v.  Llew- 
ellyn, 2  Pa.  Superior  Ct.  599 ;  Com.  v.  McNeile,  8  Phila- 
delphia 438;  Kaufman  v.  Liggett,  209  Pa.  87. 

G.  W.  Herriotty  of  Herriott  &  Morgan,  for  appellees, 
cited :  Reed  v.  Campbell,  43  N.  J.  Eq.  406. 

Opinion  by  Henderson,  J.,  December  20, 1915 : 

The  judgment  in  this  case  was  entered  under  the  war- 
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rant  of  attorney  contained  in  a  lease  executed  by  W.  M. 
McDonald^  agent,  to  the  defendant.  The  lease  was  sub- 
sequently assigned  to  the  use-plain tiflfs  who  acquired  title 
to  the  property.  Immediately  before  the  making  of  the 
lease  the  property  was  in  the  possession  of  Bowers.  The 
defendant  was  about  to  purchase  the  latter's  business 
and  as  a  preliminary  to  that  transaction  wished  to  ob- 
tain a  lease  for  five  years  for  the  property  occupied  by 
Bowers.  The  defendant  with  Bowers  and  one  Goldstein 
went  to  the  office  of  McDonald  to  arrange  for  the  lease. 
He  there  learned  that  a  lease  had  already  been  prepared 
by  McDonald  for  a  term  of  two  years,  the  latter  haying 
previously  learned  the  defendant  was  about  to  purchase 
the  business  from  Bowers.  Thereupon,  the  defendant 
objected  to  a  lease  for  so  short  a  term  and  said  that  he 
would  not  take  the  lease  unless  he  could  have  it  for  five 
years,  that  "it  wouldn^t  pay  him  for  two  years.^'  After 
some  discussion  McDonald  said  "I  will  put  a  privilege 
of  three  more  years  on  the  lease'^  and  in  consequence  of 
this  arrangement  the  following  clause  was  inserted  in  the 
lease:  "It  is  also  understood  that  the  said  Emanuel 
Karpeles  shall  have  the  first  privilege  to  rent  the  build- 
ing for  a  further  term  of  three  years,  providing  he  exer- 
cises the  privilege  three  months  before  the  expiration  of 
two  years.''  Thereafter  the  defendant  paid  Bowers  the 
price  agreed  on  for  the  business  and  took  possession.  It 
was  shown  that^iotice  was  given  by  the  defendant  of  his 
intention  to  continue  the  lease  for  three  more  years  and 
that  this  was  done  more  than  three  months  before  the 
expiration  of  the  first  two  years.  We  think  it  clear  from 
the  evidence  taken  on  the  rule  to  open  the  judgment  that 
it  was  the  understanding  of  the  parties  that  the  lease 
was  to  continue  for  an  additional  term  of  three  years. 
The  defendant  is  strongly  corroborated  in  his  statement 
that  he  refused  to  accept  the  lease  unless  it  covered  five 
years  and  that  the  agent  promised  to  give  him  three  ad- 
ditional years.  The  testimony  on  this  subject  is  not 
contradicted  and  it  justifies  the  conclusion  that  the 
Vol.  lxi— 32 


Digitized  by 


Google 


498  Mcdonald  r.  KARPELES,  Appellant 

Opinion  of  the  Court  [61  Pa.  Superior  Ct 
lessor  intended  to  give  to  the  lessee  the  option  of  remain- 
ing in  the  premises  for  an  additional  term  of  three  years. 
We  are  nnable  to  distinguish  the  case  from  Cairns  v. 
Llewellyn,  2  Pa.  Superior  Ct.  599,  in  any  material  re- 
spect It  was  provided  in  the  lease  in  that  case:  **It  is 
hereby  further  agreed,  that  the  said  lessees  shall  have 
the  privilege  and  option  of  renting  the  said  premises  for 
a  further  term  of  three  years  from  the  expiration  of  this 
lease."  It  was  there  held  that  taking  into  consideration 
the  intention  of  the  parties  the  language  must  be  regard- 
ed as  a  covenant  to  renew,  according  to  the  terms  and 
stipulations  of  the  original  lease.  In  the  opinion  of 
Judge  WiCKHAM  it  is  said :  "It  matters  not  what  lan- 
guage is  used,  so  that  the  intention  is  reaisonably  appar- 
ent. The  word  renew  or  renewal  is  not  essential  if  other 
words  conveying  the  same  idea  are  employed.  *Re-rent,' 
*rent  again,'  ^privilege  of  another  term,'  ^refusal  of  the 
premises,'  and  like  expressions,  without  more,  are  suf- 
ficient, provided  that  the  length  of  the  new  term  is  speci- 
fied." The  use  of  the  word  "first"  does  not,  we  think, 
change  the  significance  of  the  option.  If  the  word  were 
omitted  it  is  necessarily  implied  that  the  tenant  was  to 
have  the  first  privilege  allowed  by  the  clause  in  the  lease, 
that  is,  he  had  the  option  to  the  exclusion  of  everybody 
else  to  rent  the  building  for  a  further  term  of  three 
years.  It  will  be  observed  too,  that  by  the  proviso  he  is 
to  exercise  the  privilege  three  months  before  the  expi- 
ration of  two  years.  What  privilege  was  he  to  exercise? 
Certainly  the  right  to  the  extended  term.  This  could 
hardly  be  called  a  privilege  to  be  exercised  if  it  were  at 
the  option  of  the  landlord  to  increase  the  rent  to  an 
amount  which  would  be  prohibitive  to  the  tenant  In 
Tracy  v.  Albany  Exchange  Co.,  7  N.  Y.  Rep.  472,  the  lease 
contained  the  covenant :  "The  said  party  of  the  second 
part  to  have  the  renewal  of  the  premises  at  the  expira- 
tion of  this  lease  for  three  years  longer."  It  was  there 
held  that  this  provision  meant  that  the  lessee  at  his 
election  should  have  a  renewal  of  the  lease  of  the  prem- 
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ises  for  the  further  term  of  three  years  to  commence  at 
the  expiration  of  the  existing  lease  for  the  same  rent  as 
stipulated  for  the  former  term.  It  was  also  held  in  the 
same  case  that  a  covenant  in  a  lease  to  renew  without 
providing  in  respect  to  the  terms  to  be  granted  or  the 
amount  of  rent  to  be  paid  implies  a  renewal  for  the  same 
term  and  rent,  and  the  same  conclusion  was  reached  in 
Cairns  v.  Llewellyn.  The  latter  case  was  not  brought  to 
the  attention  of  the  learned  judge  of  the  court  below  and 
his  conclusion  is  apparently  based  on  the  case  of  Reed  v. 
Campbell,  43  N.  J.  Equity  406.  That  was  a  bill  to  enjoin 
the  landlord  from  ousting  the  tenant  from  possession. 
The  lease  provided  that  at  the  expiration  of  the  lease  the 
tenant  shall  have  the  first  right  to  lease  the  said  prem- 
ises. There  was  no  provision  there  for  the  length  of  the 
new  term  to  be  granted.  The  chancellor  could  well  say 
the  court  could  not  aid  the  complainant  without  the  risk 
of  doing  great  injustice.  It  was  necessary  that  the 
option  state  the  term  to  be  granted  and  in  that  respect 
the  case  is  unlike  that  before  us  and  the  case  above  cited. 
We  are  of  the  opinion  that  the  rule  to  open  the  judgment 
should  have  been  made  absolute. 

The  judgment  of  the  court  below  is  therefore  reversed, 
the  rule  reinstated  and  the  record  remitted  with  direc- 
tion to  make  the  rule  absolute  unless  other  cause  be 
shown  to  the  contrary. 


Toy,  Appellant,  v.  International  Mercantile  Ma- 
rine Company. 

Negligence — Passenger  on  ship — Railed  off  portion  of  deck — Con- 
tributory negligence. 

Under  the  facts  as  found  by  the  court  where  a  passenger  on  a 
ship  enters  within  a  railed  off  portion  of  the  deck,  and  in  play  steps 
backward  into  an  unguarded  hole  through  which  a  mast  of  the 
ship  projected,  and  is  injured,  she  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  cannot  recover  from  the  owner  of 
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the  ship  for  her  injuries,  and  this  is  the  case  although  she  had  never 
seen  the  hole  before,  and  did  not  know  it  was  there,  and  although 
passengers  had  been  permitted  to  use  the  space. 

Trexler  and  Kephart,  JJ.,  dissented. 

Argued  Dec.  1,  1914.  Appeal,  No.  225,  Oct  T.,  1913, 
bj  plaintiflF,  from  order  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1912,  No.  3142,  entering  judgment  for  de- 
fendant n.  o.  V.  in  case  of  Mary  P.  Toy  v.  Interna- 
tional Mercantile  Marine  Company.  Before  Rice,  P.  J., 
Orlady,  Head,  Kephart  and  Trexler,  J  J,    AflSrmed. 

Trespass  to  recover  damages  for  personal  injuries. 

At  the  trial  it  appeared  that  the  plaintiff  was  injured 
on  September  9,  1911,  while  traveling  as  a  first-class 
passenger  on  the  steamship  Dominion  operated  by  the 
defendant  company.  The  circumstances  of  the  accident 
are  stated  in  the  opinion  of  the  Superior  Court.  The  lo- 
cality of  the  accident  is  shown  by  the  photograph  on  fol- 
lowing page. 

Verdict  for  plaintiff  for  |500.00.  Subsequently  the 
court  entered  judgment  for  defendant  non  obstante  vere- 
dicto. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

Thomas  F.  Gain,  with  him  Edgar  Lank  and  Alfred  L. 
Cameron,  for  appellant. — The  company  was  negligent: 
McBride  v.  McNally,  243  Pa.  206 ;  Behrens  v.  Fumessia, 
35  Fed.  Repr.  798;  Iseminger  v.  York  Haven,  Etc.,  C!o., 
209  Pa.  615;  Amos  v.  Del.  River  Ferry  Co.,  228  Pa.  362. 

The  plaintiff  was  not  chargeable  with  contributory 
negligence  as  a  matter  of  law :  Farr  v.  P.  &  R.  R.  Co., 
24  Pa.  Superior  Ct.  332;  Cohen  v.  P.  &  R.  Co.,  211  Pa. 
227;    Bloomer  v.  Snellenburg,  221  Pa.  25;    Hamill  v. 


Digitized  by 


Google 


TOY,  AppeUant,  v.  INTERNATIONAL  M.  M.  CO.     501 
499,  (1915).]  Arguments. 

Christiana  Boro.,  49  Pa.  Superior  Ct.  371;  Wilson  v. 
McCluskey,  53  Pa.  Superior  Ct.  25. 

Charles  Biddle,  of  Biddle,  Paul  &  Jayne,  for  appellee. 
— There  was  no  negligence  shown :  Kilbride  v.  Carbon, 
Etc.,  Co.,  201  Pa.  552;  Seddon  v.  Bickley,  153  Pa.  271; 
Kohn  V.  International  Mercantile  Marine  Co.,  180  Fed. 
Repr.  495. 


Plaintiff  was  guilty  of  contributory  negligence:  An- 
derson V.  Scully,  31  Fed.  Repr.  161;   The  "Montrose," 
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179  Fed.  Repr.  1000 ;  Lumis  v.  Traction  Co.,  181  Pa.  268 ; 
Robb  V.  Connellsville  Boro.,  137  Pa.  42;  Shallcross  v. 
Philadelphia,  187  Pa.  143 ;  Tolan  v.  Philadelphia,  35  Pa. 
Superior  Ct.  311. 

Opinion  by  Orlady,  J.,  February  14, 1915 : 
The  plaintiff  recovered  a  verdict  of  |500.00,  and  after 
argument  the  court  entered  judgment  for  the  defendant 
non  obstante  veredicto,  from  which  the  plaintiff  has 
taken  this  appeal. 

The  facts  of  the  case  are  not  in  dispute,  and  the  plain- 
tiff's right  to  recover  is  determined  on  her  own  testi- 
mony. She  was  a  first-class  passenger  on  the  steamship 
Dominion,  of  the  defendant  company,  and  the  day  be- 
fore its  arrival  at  Philadelphia,  about  two  o'clock  in  the 
afternoon,  met  with  an  accident  on  the  forward  part  of 
the  ship,  under  the  following  circumstances:  She  was 
familiar  with  the  general  arrangement  of  the  deck,  on 
which  her  cabin  opened,  and  was  accustomed  to  being 
over  the  different  parts  of  this  deck,  so  as  to  be  well  ac- 
quainted with  the  objects  on  it.  With  others,  she  was 
within  a  railing  that  inclosed  deck  furnishings  and 
equipments,  coils  of  rope  and  ship  necessaries,  and  she 
knew  that  the  rail  was  there  as  a  notice  that  passengers 
should  not  occupy  the  space  beyond  it.  Within  this  pro- 
tected area  there  was  an  opening  in  the  deck  of  about 
two  feet,  eleven  inches  long,  and  fourteen  inches  in 
width,  through  which  a  mast  of  the  ship  projected. 
While  waiting  for  other  parties,  the  plaintiff  and  one  of 
her  fellow  passengers  were  engaged  in  tossing  an  orange, 
and  in  her  effort  to  recover  it  she  "slipped  backwards 
into  this  hole,"  and  received  the  injuries  for  which  she 
seeks  to  recover.  The  passengers  had  the  permissive 
use  of  the  deck  for  exercise,  and  while  she  was  not  tech- 
nically a  trespasser  where  the  accident  happened,  she 
must  be  held  to  the  rules  governing  the  use  of  a  place 
which  requires  the  exercise  of  care  according  to  the  cir- 
cumstances.  An  unsteady  deck  of  a  ship  on  which  there 
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are  many  articles  required  for  efficient  service,  would 
naturally  require  her  to  take  notice  of  the  things  she 
would  reasonably  see,  and  when  she  walked  backward  in 
her  play,  and  stepped  into  an  unguarded  hole  through 
which  a  mast  of  the  ship  projected,  she  must  be  expected 
to  give  a  better  reason  than  to  say  she  did  not  know  it 
was  there,  because  she  had  not  looked.  Even  in  walking 
forward,  the  rule  would  require  her  to  be  reasonably 
careful  in  viewing  the  place  she  was  to  occupy.  She 
knew  that  this  part  of  the  ship  was  railed  oflf,  which  was 
a  notice  to  passengers  that  it  was  not  free  for  general 
promenade  purposes.  To  engage  in  play  in  such  a  place, 
and  conduct  herself  so  that  it  was  not  possible  for  her 
to  see  where  she  was  going,  was  such  contributory  negli- 
gence on  her  part  as  to  prevent  a  recovery. 
The  judgment  is  affirmed. 

Trexler,  J.,  dissenting: 

The  testimony  of  the  plaintiff  as  to  the  accident  may 
be  summarized  as  follows:  it  occurred  on  the  forward 
deck  oif  the  ship,  a  place  where  she  had  never  been  be- 
fore ;  the  deck  was  on  the  same  level  as  the  cabin  deck, 
and  with  it  formed  practically  one  deck.  The  plaintiff, 
in  company  with  some  others,  was  on  the  forward  deck, 
and  she  and  a  young  man  were  tossing  an  orange.  She 
took  a  step  backward  and  fell  into  a  hole  in  the  deck. 
She  had  never  seen  the  hole  before,  did  not  know  it  was 
there.  There  were  a  good  many  people  on  the  forward 
portion  of  the  deck,  about  a  dozen.  One  lady  was  sitting 
within  two  or  three  feet  of  the  hole.  The  plaintiff  knew 
that  there  was  a  rail  that  ran  across  the  deck  and  sepa- 
rated the  two  decks,  but  she  had  never  passed  more  than 
three  or  four  feet  beyond  the  rail  and  then  only  on  two 
occasions,  and  each  time  the  gate  to  the  forward  deck 
was  open. 

The  testimony  of  the  ship's  carpenter  was  to  the  effect 
that  there  was  no  cargo  on  the  forward  deck.  There  was 
nothing  on  the  deck  to  interfere  with  a  view  of  the  hole. 
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The  deck  was  separated  from  the  saloon  deck  by  bars, 
one  end  on  an  eye  and  the  other  end  hooked  into  another 
eye  between  two  posts.  The  bars  were  there  to  stop  the 
passengers  from  going  on  the  forward  deck,  but  in  "fine 
weather  they  let  them  go  there,  will  not  stop  them.*'  In 
stormy  weather  a  screen  was  put  right  across.  The  for- 
ward deck  was  originally  built  for  the  purpose  of  carry- 
ing cattle,  but  it  is  used  for  nothing  now,  "only  it  is  just 
there,  that  is  all,  play  sports  and  different  things.'^  There 
are  some  of  the  lifeboats  on  the  forward  deck  and  the 
open  entrance  when  the  bars  are  down  is  four  feet  wide. 
There  were  no  restrictions  on  the  passengers  going  to 
the  forward  deck  when  the  weather  was  fine.  He  (the 
carpenter)  saw  many  hundreds  of  passengers  using  this 
part  of  the  deck  where  the  lady  was  hurt.  It  was  used 
during  all  that  trip  by  the  passengers,  "they  were  knock, 
ing  around  there  all  the  time.'^  They  were  about  the 
mast  every  day.  There  was  a  clear  space  where  they 
were  having  these  sports  between  the  railing  and  the 
mast.  The  other  openings  in  the  deck  were  guarded  with 
railings,  but  this  hole  through  which  the  mast  extended 
into  the  air  was  unguarded  except  a  combing  which  was 
only  about  one  and  one-half  inches  high,  and  except  for 
the  mast  there  was  a  space  of  sixteen  by  forty-five  or  fifty 
feet,  a  big  square  space,  and  on  this  it  was  quite  usual 
for  passengers  to  amuse  themselves.  The  mast  which 
passed  through  the  hole  was  not  used  for  any  purpose 
during  the  voyage  and  the  opening  could  have  been  cov- 
ered without  interfering  with  the  business  use  of  the 
deck. 

The  opinion  of  this  court  states  that  this  plaintiff  tes- 
tified, "She  was  familiar  with  the  general  arrangement 
of  the  deck  on  which  her  cabin  opened  and  was  accus- 
tomed to  being  over  the  different  parts  of  the  ship  on 
this  deck,  so  as  to  be  well  acquainted  with  the  objects 
on  it"  If  this  is  intended  to  assert  that  the  injured 
plaintiff  was  familiar  with  the  deck  upon  which  she  was 
injured,  or  with  the  hole  in  which  she  fell,  we  can  find 
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nothing  in  the  testimony  to  warrant  it.  We  quote 
further  from  the  opinion  of  the  court.  "With  others,  she 
was  within  a  railing  that  inclosed  deck  furnishings  and 
equipments,  coils  of  rope  and  ship  necessaries,  and  knew 
that  the  rail  was  there  as  a  notice  that  passengers 
should  not  occupy  the  space  beyond  it."  The  testimony 
shows  that  this  deck  was  used  for  nothing  except  for 
sports  and  a  place  where  passengers  resorted,  and  there 
is  no  evidence  that  there  were  any  furnishings  or  equip- 
ment on  the  deck  excepting  some  of  the  lifeboats.  In  our 
view  it  was  for  the  jury  to  determine  whether  in  the  light 
of  all  the  circumstances  the  rail  which  extended  across 
the  deck  was  notice  to  passengers  that  they  were  not  to 
use  the  deck  for  general  promenade  purposes.  There  is 
nothing  in  plaintiflPs  testimony  to  the  effect  that  she 
"knew  that  the  rail  was  there  as  a  notice  that  passengers 
should  not  occupy  the  space  beyond  it."  For  her  to  en- 
gage in  play  in  such  a  place  where  it  was  customary  for 
passengers  to  indulge  in  sports  certainly  could  not  be 
held  to  be  negligence  per  se.  A  rail  with  an  open  gate 
does  not  necessarily  constitute  a  barrier,  and  a  place 
where  hundreds  of  passengers  resorted  as  the  ship  car- 
penter testified  cannot  be  regarded  as  a  part  of  the  boat 
differing  essentially  from  other  portions  of  the  same  deck 
level.  With  the  knowledge  on  the  part  of  the  officers  of 
the  boat  that  this  deck  was  continuously  used  for  the 
purpose  of  sport  and  lounging,  a  question  remained  for 
the  jury  to  determine  whether  they  took  the  proper  pre- 
caution to  prevent  dangers  which  might  reasonably  be 
anticipated  from  such  occupation.  They  were  bound  to 
foresee  and  guard  against  such  damages  aa  would  natur- 
ally and  according  to  the  usual  course  of  things  be  ex- 
pected to  occur,  and  having  guarded  the  hatchways  with 
railings,  the  -question  remains  whether  the  same  pre- 
cautions should  not  have  been  taken  in  respect  to  the 
hole  into  which  the  plaintiff  fell. 
In  view  of  the  fact  that  the  passengers  were  accus- 
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tomed  to  having  sports  upon  this  deck  certainly  the 
plaintiflf  could  not  be  charged  with  negligence  in  taking 
a  step  backward. 

In  Iseminger  v.  York  Haven  Water  &  Power  Com- 
pany, 206  Pa.  591,  a  pedestrian  stepping  backward  into  a 
hole  in  the  pavement,  was  not  held  to  be  per  se  guilty  of 
negligence.  Was  the  plaintiflf  charged  with  the  knowl- 
edge that  upon  a  deck  given  over  to  amusements,  she 
was  likely  to  encounter  an  unguarded  hole?  It  is  only  in 
clear  cases  where  the  facts  and  inferences  to  be  drawn 
from  the  testimony  are  free  from  doubt,  and  but  one  con- 
clusion is  deducible  that  the  court  may  not  permit  a  jury 
to  reach  a  different  one :  Sturtz  v.  D.,  L.  &  W.  R.  R.  Co., 
225  Pa.  249. 

The  questions  as  to  whether  there  was  negligence  in 
leaving  the  hole  unguarded,  and  whether  the  plaintiflf 
exercised  ordinary  care  under  the  circumstances,  were 
properly  submitted  to  the  jury.  I  would  reverse  and 
thereby  allow  the  verdict  for  the  plaintiflf  to  stand. 

Kbphabt,  J.,  concurs  in  the  dissenting  opinion  of 
Tbexlbr,  J. 

Opinion  by  Oblady,  J.,  December  20, 1915,  on  reargu- 
ment: 

This  case  was  decided,  in  an  opinion  filed  February  24, 
1915,  and  upon  the  appellant's  petition,  a  reargument 
was  allowed.  After  a  careful  review  of  the  record  we  are 
not  disposed  to  change  the  judgment  originally  entered. 
We  have  been  aided  in  this  examination  of  the  case  by 
the  able  argument  of  counsel,  and  the  exhibit  of  a  photo- 
graph, which  was  in  evidence  on  the  trial  in  the  court  be- 
low, but  was  not  presented  on  the  first  argument  of  this 
appeal.  Taking  the  plaintiflPs  testimony  in  its  most  fav- 
orable light,  and  giving  her  the  advantage  of  every  infer- 
ence to  be  drawn  from  the  conditions  presented  to  her  at 
the  time  she  met  with  her  unfortunate  accident  we  feel 
that  she  was  clearly  guilty  of  contributory  negligence, 
and  is  not  entitled  to  recover. 
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The  accident  happened  on  the  forward  cabin  deck  of  a 
large  steamer.  The  negligence  urged  against  the  de- 
fendant company  is^  that  an  opening  in  the  deck  was  not 
properly  protected.  But  before  the  defendant  company 
can  be  held  to  be  negligent  it  must  be  reasonably  shown 
that  they  failed  in  some  duty  they  owed  to  the  plaintiff. 
It  is  not  suggested  by  any  testimony  that  this  hole  was 
treated  differently  on  this  ship  from  similar  openings  in 
other  ships.  The  photograph  makes  it  apparent  that  it 
would  be  impracticable  to  cover  it,  and  shows,  what  must 
have  been  obvious  to  every  one  within  view  of  it :  that  the 
opening  contained  a  large  steel  mast,  having  attached  to 
it  (a  short  distance  above  the  deck  level)  four  movable 
derrick  arms,  with  iron  chains  and  ropes,  as  tackle  ap- 
pliances for  the  operation  of  the  derricks,  in  the  handling 
of  freight  and  baggage  from  the  lower  decks  when  in  port, 
or  in  an  emergency  at  sea,  and  until  such  an  emergency 
arose,  the  ropes  and  chains  would  remain  stationary  and 
attached  to  the  mast.  The  accident  occurred  on  a  clear 
day  with  a  calm  sea,  after  the  plaintiff  had  been  a  flrst- 
class  passenger  for  nine  days,  and  spending  most  of  her 
time  on  this  cabin  deck,  within  view  of  this  mast,  which 
she  must  necessarily  have  seen,  on  account  of  its  promi- 
nence and  location.  Assuming  that  passengers  did  oc- 
cupy the  space  around  this  mast,  with  the  permission  of 
the  officers,  and  assuming  that  the  rail  separated  the  for- 
ward part  of  the  deck  from  the  cabin  area,  and  assuming 
that  other  passengers  used  this  deck  by  permission  of  the 
ship's  officers  for  exercise  and  pleasure,  the  controlling 
fact  remains,  that  the  plaintiff  after  being  on  this  for- 
ward deck  for  about  ten  minutes,  engaged  in  the  sport  of 
tossing  an  orange  with  a  fellow  passenger,  who  was  lo- 
cated next  the  ship's  rail,  while  she  was  standing  facing 
him,  near  to  the  mast,  and  in  the  progress  of  her  sport 
she  stepped  backward  into  the  opening  around  the  mast 
and  received  her  injuries.  It  is  as  idle  to  say  that  she 
could  not  see  the  hole  around  the  mast,  as  it  would  be  to 
say  that  she  did  not  see  the  large  mast  itself,— one 
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was  as  prominent  as  the  other, — and  was  directly  in  her 
selected  line  of  movement.  The  fact  must  necessarily  be, 
that  she  did  not  look  at  all,  and  voluntarily  stepped  back- 
ward into  or  against  an  object  which  any  reasonable  pre- 
caution would  have  advised  her  against.  Using  a  public 
highway  with  such  disregard  of  care  would  prevent  her 
recovery,  and  on  shipboard,  with  unusual  surroundings, 
she  would  be  expected  to  use  care  proportionate  to  her 
surroundings.  While  she  states  she  was  not  within  this 
enclosed  portion  of  the  forward  deck  prior  to  the  acci- 
dent, and  did  not  know  of  the  existence  of  the  hole ;  un- 
der the  facts  she  presents,  she  cannot  hold  the  company 
liable,  when  she  ignores  the  presence  of  such  conspicuous 
objects  in  a  place  where  she  would  naturally  see  the  many 
unusual  things  that  are  used  in  the  operation  of  a  large 
steamship.  In  Kohn  v.  International  Mercantile  Marine 
Company,  180  Fed.  Reporter  495,  it  was  held  that  a 
hawser  hole,  did  not  require  a  permanent  guard,  that  the 
danger  of  getting  into  it  was  too  remote  a  contingency  to 
impose  the  duty  of  guarding  it.  "Before  the  accident  can 
happen,  it  was  necessary  that  a  number  of  circumstances 
should  combine — some  of  them  most  unlikely  to  occur, — 
and  even  the  high  degree  of  care  that  is  properly  required 
from  a  carrier  of  passengers,  would  be  overtaxed  if  the 
carrier  should  be  charged  with  the  duty  of  foreseeing 
them  all."  See  also  In  re  Montrose,  179  Fed.  Reporter 
1000.  Having  stepped  into  a  perfectly  obvious  danger 
without  looking  where  she  was  going,  she  voluntarily 
contributed  to  her  unfortunate  accident,  and  cannot  re- 
cover damages  from  a  defendant  who  is  not  shown  to 
have  safeguarded  its  ship's  deck  in  any  different  manner 
from  other  transportation  lines.  The  mast  and  hole  were 
so  obvious  that  all  risk  of  stepping  in  the  hole  could 
have  beep  avoided  by  the  exercise  of  any  reasonable  care. 
The  judgment  of  the  court  below  is  affirmed. 

Tbexleb,  J.,  Dissenting,  on  reargument : 

I  see  no  reason  for  changing  my  views  as  expressed  In 
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an  opinion  heretofore  filed.  The  owners  of  a  passenger 
boat  are  charged  with  the  highest  degree  of  care  for  the 
safety  of  their  passengers :  McBride  v.  McNally,  243  Pa. 
206;  International  Mer.  Mar.  Co.  v.  Smith,  145  Federal 
Reporter  891.  In  the  case  we  are  considering,  the  for- 
ward deck  was  a  place  where  hundreds  of  passengers  re- 
sorted for  amusement.  The  carrier's  duty  to  them,  did 
not  differ  from  that  which  it  owed  to  them  when  they 
were  on  the  main  deck.  In  Hill  v.  Starin,  73  N.  Y.  Sup. 
S.  C.  Court  of  Appeals,  91, 66  N.  E.  Repr.  1110,  there  was 
a  partition  separating  the  bow  from  the  rest  of  the  vessel. 
It  was  held  that  the  fact  that  passengers  had  been  in  the 
habit  of  resorting  to  the  place  of  the  accident  was  admis- 
sible as  showing  that  the  officers  of  the  boat  must  have 
known  of  it  and  therefore  competent  upon  the  question 
whether  they  took  proper  precaution  to  prevent  any 
danger  which  might  be  anticipated  from  such  occupa- 
tion. See  also  Simons  v.  New  Bedford,  Etc.,  Steamboat 
Co.,  97  Mass.  361.  The  decision  in  Kohn  v.  Int.  Mer. 
Marine  Co.,  180  Federal  Reporter  495,  referred  to  in  the 
majority  opinion  presents  an  entirely  different  state  of 
facts  than  that  in  the  case  we  are  considering.  There 
the  hawser  hole  was  in  the  side  of  the  vessel  and  the  ac- 
cident occurred  to  a  child  who  put  its  hand  in  the  hole 
while  the  vessel  was  docking  and  thus  came  in  contact 
with  a  tow  rope  connecting  the  ship  with  a  tug.  Certain- 
ly the  carrier  had  a  right  to  dock  its  vessel  using  the 
methods  ordinarily  employed  for  that  purpose.  Acci- 
dents will  happen  in  the  operating  of  a  ship  even  where 
the  highest  degree  of  care  is  exercised.  In  our  case  the 
mast  and  its  appurtenances  were  not  required  for  the 
operation  of  the  ship  when  not  in  port.  The  ship's  car- 
penter testified  that  the  opening  at  the  mast  could  have 
been  covered  without  interfering  with  the  business  use  of 
the  deck.  A  railing  such  as  protected  the  other  openings 
in  the  deck  could  have  been  provided,  and  thus  the  pas- 
sengers could  have  played  without  danger  to  life  or  limb. 
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The  majority  opinion  states  that  the  defendant  was  not 
"shown  to  have  safeguarded  its  ship's  deck  in  any  dif- 
ferent manner  from  other  transportation  lines.'^  It  was 
not  the  duty  of  the  plaintiff  to  prove  this :  Amos  v.  Del. 
Riv.  Ferry  Co.,  228  Pa.  362  (367).  The  jury  might  con- 
sider the  fact  that  the  other  openings  in  the  deck  were 
provided  with  railings  and  this  opening  had  none. 
Whether  the  opening  should  have  been  guarded  was  a 
question  for  them  to  decide. 

In  considering  the  alleged  negligence  of  the  plaintiff, 
we  may  assume  that  she  had  the  right  under  the  facts  as 
presented,  to  go  on  the  forward  deck.  We  may  also  as- 
sume that  she  could  see  the  mast.  The  photograph  does 
not  show  it  in  relation  to  other  objects  but  undoubtedly 
it  was  plainly  visible.  Whether  she  was  bound  to  see 
the  hole  is  another  question.  The  presence  of  the  mast 
did  not  necessarily  charge  her  with  knowledge  of  a  small 
unguarded  opening  at  its  base.  Was  she  required  to 
anticipate  that  in  a  space  given  over  to  sports  a  step 
backward  might  cause  her  to  fall  into  an  unguarded 
opening.  In  a  place  where  as  stated  before  "many  hun- 
dreds" of  the  passengers  resorted,  and  were  allowed  to 
play,  was  such  danger  to  be. apprehended?  Her  duty 
must  be  considered  in  the  light  of  the  use  made  of  the 
deck,  and  whether  she  should  have  seen  the  hole  or  not 
was  for  the  jury. 

As  stated  in  my  former  opinion  I  would  enter  judg- 
ment on  the  verdict. 

Judge  Kephabt  joins  in  this  dissent. 


Strouse's  Estate, 


Wilh — Mother  and  son — Accounting  for  trust  moneys — Exee%ir 
tors  and  administrators. 

Where  a  testatrix  bequeaths  the  residue  of  her  estate  to  a  son 
and  daughter,  but  provides  that  the  son  "shall  give  my  executors 
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an  accounting  satisfactory  to  my  said  executors  and  all  property 
of  mine  which  ever  came  into  his  hands,  and  if  such  satisfactory  ac- 
count is  not  given,"  then  the  whole  residue  is  to  go  to  the  daughter, 
and  it  appears  that  the  son  had  settled  with  his  mother  in  her  life- 
time for  her  moneys  which  he  had  in  his  possession,  paying  mostly 
in  cash  but  the  balance  in  a  note,  less  than  his  share  of  the  residu- 
ary estate,  the  executor  cannot  object  to  the  son  sharing  in  the  re- 
siduary, because  the  son  had  not  made  a  satisfactory  accounting  of 
what  he  did  with  the  money  represented  by  the  note.  In  such  a 
case  the  son's  relation  with  his  mother  after  the  settlement  was 
that  of  debtor  and  creditor  and  not  trustee  and  cestui  que  trust, 
and  it  is  immaterial  what  he  had  done  with  the  money  for  which 
the  mother  accepted  the  note. 

Argued  Oct.  5,  1915.  Appeal,  No.  276,  Oct.  T.,  1914, 
by  Clementine  Benson,  from  decree  of  O.  C.  Philadelphia 
Co.,  April  T.,  1913,  No.  443,  dismissing  exceptions  to  ad- 
judication in  Estate  of  Margaret  Strouse,  deceased.  Be- 
fore RiOB,  P.  J.,  Oblady,  Head,  Pobtbe,  Henderson, 
Kbphart  and  Trbxler,  J  J.    Affirmed. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  in  dismissing  exceptions  to  adju- 
dication. 

Henry  B.  Hodge,  for  appellant,  cited :  Martin's  Est., 
178  Pa.  416 ;  American  Car  &  Foundry  Co.  v.  Alexandria 
Water  Co.,  221  Pa.  529;  William's  App.,  73  Pa.  249; 
Naglee's  Est,  52  Pa.  154;  Buchar's  Est.,  225  Pa.  427. 

Oerald  Ronon,  for  appellee,  cited :  Buchar's  Est.,  225 
Pa.  427. 

Opinion  by  Trbxler,  J.,  December  20, 1915 : 
Margaret  Strouse  in  her  will,  dated  May  24, 1912,  di- 
vided the  residue  of  her  estate  between  her  son,  Howard, 
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and  her  daughter^  Clementine,  with  the  following  pro- 
viso: ^Trovided,  my  said  son,  Howard,  shall  give  my 
executor  an  accounting,  satisfactory  to  my  said  executor, 
of  all  property  of  mine  real  and  personal  which  ever 
came  into  said  Howard's  hands ;  and  if  such  satisfactory 
account  is  not  given  by  my  said  son  then  said  daughter 
to  take  said  rest,  residue  and  remainder  absolutely." 
After  the  making  of  the  will  the  testatrix  brought  suit 
against  her  son,  Howard,  and  the  latter  submitted  a 
statement  showing  a  balance  in  favor  of  his  mother  of 
f  1,630.95,  and  this  balance  he  paid  in  cash  with  the  ex- 
ception of  f  350  for  which  he  gave  a  note  on  which  he  has 
paid  |50.  When  he  settled  with  his  mother,  Paul 
Reilly  as  her  trustee  gave  a'  receipt  for  the  cash  paid 
and  for  the  note  of  f  350  and  states  in  regard  to  the  sum 
above  set  forth,  "that  total  being  the  balance  shown  by 
his  account  of  Margaret  Strouse's  money."  Reilly  as 
executor  now  claims  that  Howard  has  not  complied  with 
the  terms  of  the  will  and  has  not  given  a  satisfactory  ac- 
count. At  the  audit  the  dispute  narrowed  down  to  the 
single  objection  on  the  part  of  the  executor  that  Howard 
had  not  given  a  satisfactory  account  of  the  purposes  for 
which  he  had  expended  the  |350  represented  by  the  note. 
The  auditing  judge  found  that  Howard  Strouse  had 
complied  with  the  provisions  of  the  will  according  to  its 
real  and  reasonable  construction  and  that  the  view  which 
the  executor  took  as  to  what  constituted  a  satisfactory 
account  was  not  reasonable.  The  court  in  banc  took  the 
same  view. 

When  Howard  Strouse  gave  the  note  for  the  balance 
due  his  mother,  he  no  longer  occupied  the  relation  of 
trustee  but  became  an  ordinary  debtor.  What  he  had 
previously  done  with  the  f  350  represented  by  the  note 
did  not  concern  the  executor.  All  that  his  duties  re- 
quired in  this  regard  was  to  collect  the  note  and  as 
Howard's  share  exceeded  his  indebtedness  to  the  estate, 
it  became  merely  a  question  of  deducting  the  amount 
from  his  distributive  portion. 
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As  to  the  other  items  which  the  executor  claims  were 
not  covered  by  the  previous  accounting,  there  was  no  dis- 
pute as  Howard  agreed  that  they  should  be  taken  out 
of  his  portion  of  the  estate.  The  intention  of  the  tes- 
tatrix is  very  evident.  She  did  not  wish  to  disinherit 
her  son,  Howard.  Her  purpose  was  to  force  him  to 
render  an  account  of  his  stewardship  and  to  settle  for 
the  moneys  which  he  had  in  hands  belonging  to  her.  As 
this  bas  been  accomplished,  he  has  done  all  that  the  will 
required  him  to  do. 

The  dissatisfaction  of  the  executor  has  no  reasonable 
ground  to  justify  it.  He  has  no  right  to  exercise  his 
judgment  arbitrarily,  and  because  Howard  had  hereto- 
fore used  some  of  his  mother's  money  for  his  own  pur- 
poses, the  amount  of  which  was  definitely  ascertained 
and  accounted  for,  and  will  now  be  paid,  the  executor 
should  not  be  allowed  to  debar  him  from  his  share  of  his 
mother's  estate. 

Judgment  affirmed. 


Marshall  v.  Marshall,  Appellant, 

Contract — Parent  and  child — Consideration — Natural  love  and 
affection — Cross-examination — Evidence. 

Natural  love  and  affection  is  a  sufficient  consideration  to  sup- 
port a  contract  by  a  father  to  pay  to  his  divorced  wife  a  stipulated 
sum  per  month  for  the  support,  education  and  maintenance  of  his 
minor  son. 

Where  a  suit  is  brought  against  the  father  to  recover  arrearages 
of  such  payments,  and  the  plaintiff  when  on  the  stand  is  cross- 
examined  as  to  moneys  which  she  had  received  from  the  defendant 
prior  to  the  agreement,  she  may  explain  under  what  circumstances 
such  payments  were  made  to  her. 

Argued  Oct.  5,  1915.  Appeal,  No.  283,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Aug.  T.,  1914,  No,  517;  on  Ter^Jict  for  pl^iH' 
Vol,  lxi— 33 
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tiff  in  case  of  Katie  M.  H.  Marshall  v.  Charles  H.  Mar- 
shall. Before  Rice,  P.  J.,  Orlady,  Head,  Pobtbb,  Hbn- 
DEBSON,  Kephabt  and  Trexleb,  JJ.    Affirmed. 

Assumpsit  for  moneys  due  under  a  contract.  Before 
Crane,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |600.00.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  and  instructions. 

Arthur  B.  Eaton,  for  appellant,  cited :  Pitler  v.  Pitler, 
33  Pa.  50;  McLoughlin  v.  McLoughlin,  159  Pa.  489. 

Henry  N.  Wessel,  with  him  Alfred  Aarons,  for  appel- 
lee, cited :  Biery  v.  Steckel,  194  Pa.  445 ;  Rodenbaugh  v. 
Rodenbaugh,  17  Pa.  Superior  Ct.  619 ;  Everson  v.  Frey, 
72  Pa.  326;  Adams  v.  Adams,  32  Pa.  Superior  Ct  353; 
Blaker  v.  Cooper,  7  S.  &  R.  500;  Pitler  v.  Pitler,  33  Pa. 
50;  Morris  v.  Morris,  8  Pa.  Superior  Ct.  116;  Monon- 
gahela,  Etc.,  Coal  Co.  v.  Jutte,  210  Pa.  288. 

Opinion  by  Trbxler,  J.,  December  20, 1915 : 
The  plaintiff  testified  that  Charles  H.  Marshall,  her 
former  husband,  verbally  agreed  with  her  to  pay  |250  a 
month  to  keep  a  home  for  their  boy,  flOO  to  be  paid  the 
first  week  of  the  month,  f  100  to  be  paid  the  last  week 
of  the  month,  and  f  50  to  be  paid  in  the  middle  of  the 
month.  These  payments  were  to  be  made  until  the  boy 
was  21  years  of  age.  After  that  the  plaintiff  was  to  give 
her  f  100  a  month  as  long  as  she  lived  and  as  long  as  the 
defendant  was  connected  with  Wm.  H.  Hoskins  Co. 

We  are  not  concerned  at  present  about  the  f  100  to  be 
paid  to  her  after  the  boy  arrived  at  his  majority.  The 
contract  is  severable.  The  only  question  before  us  is 
whether  Mrs.  Marshall  is  entitled  to  the  unpaid  install- 
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ments  which  she  claims  are  due  her  for  the  maintenance 
of  the  boy.  We  are  met  with  the  objection  that  no  con- 
sideration^ sufficient  to  support  the  agreement^  is  shown. 
It  would  seem  there  could  not  be  much  doubt  as  to  the 
consideration  moving  Marshall  to  make  the  promise  he 
did.  The  natural  love  and  afifection  he  bore  his  child 
and  the  duty  imposed  upon  him  in  conscience  to  help 
his  offspring  was  enough  consideration  to  support  the 
contract.  The  courts  of  our  State  have  uniformly  held 
that  a  moral  obligation  is  sufficient  consideration  to  sup- 
port a  contract.  The  latest  cases  are  Rathfon  v.  Locher, 
215  Pa.  571;  Young's  Est.,  234  Pa.  287.  Whether  the 
agreement  was  actually  made  was  of  course  a  matter  for 
the  jury  and  they  adopted  Mrs.  Marshall's  version  of  the 
affair.  Her  testimony  was,  in  part,  corroborated  by  that 
of  her  former  counsel,  and  it  also  appeared  that  the  pay- 
ments heretofore  made  by  the  defendant  were  in  accord 
with  her  story.  The  court  could  not  as  a  matter  of  law 
decide  that  the  testimony  was  insufficient  to  support  the 
contract. 

There  are  two  objections  made  to  the  admission  of 
testimony.  Neither  of  them  we  think  has  merit.  The 
plaintiff  upon  the  stand  was  asked  by  defendant's  attor- 
ney concerning  a  suit  of  clothing  which  she  had  bought 
for  the  boy.  Apparently  he  had  elicited  all  the  infor- 
mation from  the  plaintiff  that  he  could.  All  the  ques- 
tions asked  were  answered.  Pour  times  the  plaintiff  dis- 
claimed exact  information  as  to  its  cost.  Plaintiff's  at- 
torney then  objected  to  this  line  of  examination.  The 
objection  was  sustained  and  exception  noted  for  de- 
fendant. No  motion  to  strike  out  the  testimony  was 
made  and  the  inquiry  as  to  what  the  mother  spent  for 
the  education  of  the  boy  and  as  to  how  he  was  dressed 
continued  without  objection.  We  cannot  see  how  the 
ruling  of  the  court  injured  the  defendant,  nor  can  we 
ascertain  upon  what  the  objection  to  the  line  of  testi- 
mony was  based.    It  may  have  been  on  the  ground  of 
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repetition  of  questions  in  regard  to  the  same  subject  mat- 
ter and  if  that  were  the  objection  it  was  well  taken. 

The  other  objection  was  to  the  inquiry  put  to  the  plain- 
tiff as  to  certain  moneys  which  she  had  received  from  her 
husband.  There  had  been  an  attempt  on  the  part  of  the 
defendant's  counsel  upon  cross-examination  of  the  plain- 
tiff to  show  that  she  had  received  a  large  sum  of  money 
from  her  husband  before  the  agreement  had  been  entered 
into.  This  inquiry  was  not  along  the  same  lines  as  the 
examination  in  chief  and  might  have  been  objected  to 
as  not  being  cross-examination,  but  defendant  having 
opened  the  subject  he  could  not  limit  the  particular  ex- 
tent of  the  inquiry.  It  would  be  manifestly  unfair  to 
allow  him  to  ask  questions  in  regard  to  collateral  mat- 
ters showing  financial  aid  which  the  wife  had  received 
from  her  husband  without  permitting  her  to  explain  how 
it  happened  that  he  paid  her  such  large  sums.  She  was 
entitled  to  do  this  to  correct  any  wrong  impression  that 
may  have  been  left  in  the  minds  of  the  jury  as  to  his 
liberality  to  her.  See  Beck  v.  Assn.,  59  Pa.  Superior  Ct. 
145;  Penna.  R.  R.  Co.  v.  City  of  Reading,  249  Pa.  19. 

Judgment  affirmed. 


Ferguson  v.  Starch,  Appellant. 

Negligence — Boarding  house  keeper — Evidence. 

In  an  action  against  a  boarding  bouse  keeper  to  recover  damages 
for  personal  injuries  where  the  plaintiff  avers  in  her  statement  of 
claim  tbat  ber  foot  caught  in  a  hole  in  a  carpet  on  a  stairway  in 
a  totally  dark  hallway,  a  verdict  in  her  favor  cannot  be  sustained, 
where  the  evidence  shows  that  the  hallway  had  been  properly 
lighted,  but  that  the  lights  had  been  put  out  by  some  one  other  than 
the  defendant  or  any  one  in  his  employ,  and  no  witness  testified 
that  plaintiff  fell  by  reason  of  her  foot  catching  in  a  hole,  and  the 
plaintiff  herself  testified  that  "there  wasn't  any  hole." 

Argued  Oct.  18,  1915.  Appeal,  No.  67,  Oct  T.,  1915, 
by  defendant,  from  judgment  of  Municipal  Court  of 


Digitized  by 


Google 


FERGUSON  V.  STURCH,  Appellant.  517 

616,  (1916).]     Statement  of  Facts — Opinion  of  the  Court. 
Philadelphia  Co.,  Jan.  T.,  1915,  No.  57,  on  verdict  for 
plaintiff  in  ease  of  Clementine  M.  Ferguson  v.  Harry  H. 
Sturch.     Before  Rice,  P.  J.,  Orlady,  Head,  Porter, 
Henderson,  Kephart  and  Trexler,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Bonniwell,  J. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Error  assigned  was  in  refusing  to  enter  judgment  for 
defendant  n.  o.  v. 

«/.  Barton  RetteWj  for  appellant. 

David  Serher,  for  appellee,  cited :  Lewin  v.  Pauli,  19 
Pa.  Superior  Ct.  447. 

Opinion  by  Trexler,  J.,  December  20, 1915 :  , 
The  negligence  charged  in  plaintiff's  statement  is 
that  the  defendant,  a  boarding  house  keeper,  failed  to 
have  the  hallways  and  stairways  of  his  house  properly 
lighted  and  that  on  the  fifth  of  November,  1914,  he  know- 
ingly permitted  them  to  be  in  total  darkness  and  that 
further  he  permitted  the  carpet  covering  the  stairways 
to  be  and  remain  in  a  worn  out  condition  with  a  large 
hole  in  the  carpet  at  the  head  of  the  stairs  and  that  by 
reason  of  his  failure  to  exercise  due  care  in  the  premises, 
plaintiff  was  unable  to  see  the  hole  on  account  of  the 
darkness  and  her  foot  caught  in  said  hole  whereby  she 
tripped  and  fell  down  stairs. 

In  support  of  the  first  allegation,  plaintiff  showed 
that  the  hallway  was  dark  at  the  time  of  the  accident, 
but  there  was  no  proof  that  the  landlord  had  failed  to 
light  the  lamps  or  that  he  was  aware  that  the  hall  was 
in  darkness  or  that  the  hall  was  in  darkness  long  enough 
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to  charge  him  with  constructive  notice  of  its  condition. 
The  fact  was  that  the  lamps  were  lighted  at  the  usual 
time  but  through  some  person,  not  the  landlord^  nor  any 
one  in  his  employ,  the  lights  were  put  out.  We  can  find 
no  evidence  of  negligence  in  this  regard  chargeable  to 
the  landlord  in  the  testimony  submitted. 

As  to  the  second  allegation,  the  proof  of  her  having 
tripped  by  reason  of  a  hole  in  the  carpet,  failed.  In  her 
account  of  the  accident  she  expressly  disavows  having 
fallen  by  reason  of  a  hole  in  the  carpet.  She  states, 
"There  wasn't  any  hole.  The  carpet  was  worn,  but  there 
was  no  tear."  There  is  one  witness  who  testified  that 
there  was  a  hole  and  a  number  testified  there  was  none. 
There  however  is  no  eye  witness  to  the  accident  who 
testified  that  the  plaintiff  fell  by  reason  of  her  foot  catch- 
ing in  the  hole.  We  may  assume  for  the  purpose  of  the 
present  inquiry  that  there  was  a  hole  in  the  carpet  and 
still  in  no  wise  is  the  accident  connected  with  it.  Had 
the  stories  of  the  accident  varied  as  between  the  plaintiff 
and  her  witnesses,  there  would  have  been  a  question  for 
the  jury  as  to  whose  story  was  correct.  In  this  case, 
however,  there  is  but  one  account  of  the  occurrence. 
Plaintiff  states  that  she  did  not  fall  by  reason  of  the  hole 
in  the  carpet.  The  plaintiff  cannot  complain  if  her  nar- 
rative of  the  happening  of  the  accident  shows  no  negli- 
gence on  the  part  of  the  landlord.  The  case  presents  an 
entirely  different  question  than  one  where  the  plaintiff's 
statement  shows  facts  entitling  her  to  recover  and  her 
own  witnesses  contradicted  her :  Kohler  v.  Penna.  Rail- 
road Co.,  135  Pa.  346;  Susko  v.  Harleigh-Brookwood 
Coal  Co.,  244  Pa.  339.  We  think  there  was  no  proof  of 
negligence.  In  view  of  the  fact  that  we  have  concluded 
that  the  defendant  was  free  from  blame,  it  will  be  un- 
necessary to  consider  the  question  of  the  alleged  con- 
tributory negligence  of  the  plaintiff. 

The  judgment  is  reversed  and  is  now  entered  in  favor 
of  the  defendant. 
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Marlin  v.  Indiana  Borough,  Appellant. 

Road  law — Damages — Borough — Mandamus — Parties. 

Where  damages  are  assessed  against  a  borough  for  opening  a 
street,  and  the  report  of  the  viewers  is  confirmed,  such  oonfirmation 
is  a  final  judgment,  and  will  sustain  a  mandamus  to  compel  the 
payment  of  the  damages. 

Where  a  petition  for  mandamus  is  presented  by  the  heirs  of  a 
person  in  whose  favor  road  damages  have  been  assessed,  and  by  the 
assignee  of  such  person,  and  the  petition  is  dismissed  because  of  the 
improper  joinder  of  the  heirs,  such  dismissal  will  not  prevent  the 
assignee  from  presenting  another  petition  for  mandamus  to  com- 
pel the  payment  of  the  damages. 

Argued  May  4, 1915.  Appeal,  No.  160,  April  T.,  1915, 
by  defendant,  from  order  of  Q.  S.  Indiana  Co.,  June  Ses- 
sions, 1907,  No.  16,  awarding  mandamus  in  case  of  R.  T. 
Marlin,  Administrator  d.  b.  n.  of  the  Estate  of  Mary 
Ann  Reed  v.  Indiana  Borough.  Before  Rice,  P.  J.,  Ob- 
lady^  Head,  Porter,  Henderson,  Kephart  and  Trex- 
LER,  JJ.    Affirmed. 

Petition  for  mandamus.    Before  Telford,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  awarding  mandamus. 

D.  B.  Taylor,  with  him  John  8.  Taylor,  for  appellant, 
cited :  O'Donnell  v.  Cass  Twp.  School  Dist.,  133  Pa.  162 ; 
Conyngham  v.  Walter,  95  Pa.  85;  Pringle  Street,  167 
Pa.  646. 

David  Blair,  for  appellee,  cited:  Phoenix  Iron  Co.  v. 
Com.,  113  Pa.  563. 

Opinion  by  Porter,  J.,  December  13, 1915 : 
This  is  an  appeal  from  the  order  of  the  court  below 
awarding  a  peremptory  mandamus,  for  the  collection 
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from  the  defendant  borough  of  the  damages  awarded  by 
a  board  of  viewers,  for  the  opening  of  a  street  through 
the  lands  of  the  decedent.  The  appellant  thus  states  the 
questions  involved:  "1 — Whether  there  is  anything  in 
the  report  of  viewers  or  in  the  confirmation  thereof  by 
the  court  to  sustain  the  mandamus.'^  "2 — ^Whether  writ 
of  mandamus  execution  can  issue  when  there  is  no  judg- 
ment of  record."  And  ^^3 — ^Whether  the  dismissal  of  the 
petition  of  July  1, 1907,  and  entry  of  judgment  in  favor 
of  the  defendant  is  a  bar  to  the  petition  of  March  3, 
1913." 

The  learned  counsel  representing  the  borough,  the  ap- 
pellant, concedes  in  his  argument  that  a  board  of  view- 
ers was  duly  appointed,  upon  the  petition  of  the  borough, 
to  assess  the  damages  for  the  opening  of  the  street  in 
question,  that  the  street  was  laid  out  through  the  lands 
of  Mary  Ann  Reed  and  that  the  board  of  viewers  by  its 
report  awarded  her  three  hundred  (|300.00)  dollars 
damages,  which  report  was  confirmed  absolutely  on  June 
9,  1883.  The  borough  did  not  appeal  from  that  decree 
of  confirmation  and  has  permitted  it  to  stand  unques- 
tioned. We  have,  therefore,  a  judicial  ascertainment,  in 
the  manner  provided  by  law,  that  Mary  Ann  Reed,  since 
deceased,  was  entitled  to  receive  from  the  borough  a 
specific  amount  of  money.  When  the  report  of  viewers 
was  confirmed  by  the  court  this  was  a  final  judgment  and 
the  liability  of  the  borough  was  absolutely  fixed  thereby : 
In  re  Sedgley  Avenue,  88  Pa.  509;  Whitehall  Township 
V.  Keller,  100  Pa.  105;  Moravian  Seminary  v.  Bethle- 
hem, 153  Pa.  583.  The  first  and  second  questions  in- 
volved must,  therefore,  be  determined  adversely  to  the 
contention  of  the  appellant. 

The  third  question  involved  arises  out  of  the  fact  that 
the  present  appellee  had  in  1907  joined  with  certain  other 
parties,  the  latter  of  whom  claimed  that  they  were  en- 
titled to  these  damages  because  of  an  assignment  exe- 
cuted by  the  heirs  of  Mary  Ann  Reed,  deceased.  The 
court  had  in  that  earlier  proceeding,  properly  held  that 
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the  right  to  these  damages  did  not  pass  to  the  heirs  of 
Mary  Ann  Reed  but  must  be  collected  by  her  adminis- 
trator and  that  the  assignees  of  the  heirs  were  improp- 
erly joined  in  the  petition  for  a  writ  of  mandamus  exe- 
cution. The  court  below,  therefore,  held,  upon  the  au- 
thority of  Sedden  v.  Mcrfride,  210  Pa.  429,  that  as  some 
of  the  parties  joining  in  the  petition  for  the  writ  had  no 
right  to  it,  the  writ  must  be  refusftd  as  to  all.  This  was 
not  a  decision  that  the  borough  did  not  owe  the  money, 
but  as  clearly  appears  from  the  opinion  of  the  court,  the 
writ  was  refused  upon  the  sole  ground  that  the  assignees 
of  the  heirs  had  been  improperly  joined  in  the  petition. 
The  dismissal  of  the  petition  of  July  1,  1907,  upon  such 
grounds,  did  not  constitute  a  bar  to  this  subsequent  pe- 
tition by  the  administrator  of  Mary  Ann  Reed,  deceased, 
alone. 

The  report  of  viewers  was  confirmed  in  1883.  .  The  pe- 
titioner presented  ample  evidence  to  justify  the  finding 
of  the  court  below  that  the  damages  had  never  been  paid, 
and  thus  rebutted  the  presumption  arising  from  lapse  of 
time.  This  disposes  of  all  the  questions  that  were  raised 
in  the  court  below. 

The  order  of  the  court  below  is  afSrmed. 


Clark,  Appellant,  v.  Armstrong  County  Coal 
Company. 

Mines  and  mining — Sale  of  coal — Reservation  of  coal  under 
huildings — Exercise  of  right  to  reserve. 

Where  the  owner  of  coal  underlying  a  large  acreage,  conveys  the 
right  to  mine  all  the  coal  underlying  the  entire  tract  with  royalties 
to  be  paid  to  him  as  the  coal  is  mined,  but  reserves  "the  right  to 
retain  three  acres  in  one  body  underneath  the  buildings  now 
erected  on  the  land,  if  desired,  said  three  acres  to  be  located  and 
designated"  by  himself,  such  provision  does  not  constitute  the  three 
acres  of  coal  under  the  buildings  an  absolute  exception  out  of  the 
grant;  but  the  grantor  is  bound  to  locate  the  coal  so  reserved,  if 
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desired,  and  give  notice  within  a  reasonable  time  to  the  lessee. 
If  he  never  gives  such  notice,  and  permits  the  coal  to  be  mined 
under  the  three  acres,  and  accepts  the  royalties  therefor,  he  can- 
not after  the  expiration  of  nine  or  ten  years  after  the  lease  was 
executed,  maintain  an  action  for  damages  either  for  the  removal 
of  the  coal,  or  for  the  use  and  occupation  of  the  entries  or  ways 
under  the  three  acres. 

Argued  May  11, 1916.  Appeal,  No.  166,  April  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Armstrong  Co., 
March  T.,  1914,  No.  103,  for  defendant  non  obstante 
veredicto  in  case  of  James  D.  Clark  v.  Armstrong  County 
Coal  Company.  Before  Rice,  P.  J.,  Obla^dy,  Hbad, 
Porter,  Henderson,  Kbphabt  and  Trexler,  JJ.  Af- 
firmed. 

Trespass  for  an  alleged  wrongful  mining  of  coal  and 
use  of  ways  and  entries. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  six  and  one-fourth  cents  damages. 

On  a  rule  for  judgment  n.  o.  v..  King,  P.  J.,  filed  the 
following  opinion : 

W.  J.  Steele,  being  the  owner  of  five  hundred  acres  of 
land  in  Gilpin  Township,  Armstrong  County,  Pa.,  on  the 
25th  day  of  November,  A.  D.  1896,  made  and  entered  into 
a  written  article  of  agreement  letting  and  leasing  unto 
Joseph  G.  Beale,  his  heirs  and  assigns,  all  of  the  coal 
underlying  the  same,  with  the  usual  exclusive  rights  of 
mining  and  removal,  upon  a  royalty  basis  or  consider- 
ation of  five  cents  for  each  ton  of  2,000  pounds  mined 
and  removed  from  said  land.  This  article  of  agreement 
contained  inter  alia  the  following  clause: 

^^Reserving,  however,  the  right  to  retain  three  acres  in 
one  body  underneath  the  buildings  now  erected  on  the 
land  if  desired,  said  three  acres  to  be  located  and  desig- 
nated by  the  first  party  hereto." 

Also  the  following  clause  appearing  further  down  in 
said  contract: 

"And  not  in  any  way  to  be  liable  for  any  injury  done 
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to  the  surface  of  said  land^  including  springs  and  build- 
ings, resulting  from  the  mining  or  removing  of  all  the 
coal  underlying  said  farm  (except  the  three  acres  re- 
served)/^ 

This  article  of  agreement,  having  been  duly  executed 
by  the  parties,  was  recorded  in  Armstrong  County  on 
September  17, 1900,  in  Deed  Book,  Vol.  CI,  page  175,  and 
mining  operations  were  begun  and  carried  on  in  pur- 
suance thereof  by  said  Beale  until  about  1910,  when  he 
was  adjudged  a  bankrupt,  thereafter  by  Joseph  O.  Beale 
&  Company,  incorporated,  until  about  January  12, 1913, 
when  the  present  defendant  company,  the  Armstrong 
County  Coal  Company,  became  the  owner  and  under- 
took the  mining  of  said  coal,  and  were  so  engaged  at  and 
prior  to  the  inception  of  this  case. 

Subsequently  to  the  execution  of  the  above  contract 
for  the  sale  of  said  coal  to  Beale,  to  wit,  on  the  12th  day 
of  January,  A.  D.  1907,  W.  J.  Steele,  by  deed  of  convey- 
ance duly  executed  and  recorded,  sold  and  conveyed  to 
James  D.  Clark,  the  plaintiff  in  this  case,  a  part  of  the 
said  500-acres  tract,  containing  a  brick  house,  a  barn 
and  other  farm  buildings.  Clark  went  into  possession 
the  following  March.  This  deed  contained  inter  alia  the 
following  provision : 

^^Excepting  and  reserving  out  of  and  from  this  grant 
and  conveyance  all  of  the  coal  in  and  underneath  the 
above  described  tract  of  land  (save  three  acres  of  the 
said  coal  surrounding  and  underneath  the  farm  build- 
ings now  erected  on  said  premises,  which  three  acres  of 
coal  are  not  excepted  herefrom,  but  are  included  in  this 
grant),  together  with  the  mining  rights  and  privileges 
contained  in  the  article  of  agreement  made  between  the 
present  grantor  and  Joseph  G.  Beale,  dated  November 
25,  1896,  and  recorded  in  Armstrong  County,  Pennsyl- 
vania, in  Deed  Book,  Vol.  CI,  page  175 Together 

with  all  the  rights,  privileges  and  incidents  reserved  by 
the  grantor  touching  and  concerning  the  three  acres  of 
coal  underneath  the  farm  buildings  in  and  by  his  article 
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of  agreement  aforesaid  with  Joseph  G.  Beale.  To  have 
and  to  hold  said  tract  of  land  subject  to  the  exceptions 
and  reservations  herein  above  contained^  and  also  sub- 
ject to  the  aforesaid  rights  of  way,  containing  104  acres 
and  120  rods." 

The  evidence  in  the  case  clearly  shows  that  all  of  the 
coal  under  the  three  acres  above  mentioned  was  mined 
out  and  removed  by  Joseph  G.  Beale  before  January  1, 
1907,  and  before  the  conveyance  by  Steele  to  Clark. 

Upon  the  trial  of  the  case  the  plaintiflf  abandoned  the 
claim  to  recover  damages  for  the  coal  mined  out  from 
under  said  three  acres  but  insisted  and  claimed  damages 
for  the  user  and  occupation  of  the  entries,  or  ways,  by 
the  defendant  company,  where  the  coal  had  been  mined 
out  under  said  three  acres,  alleging  that  such  user  and 
occupation  was  an  invasion  of  plaintiflPs  property  rights 
and  therefore  a  trespass.  It  was  clearly  proved  that  the 
defendant  company  had  used  said  entries  or  mined  out 
ways,  in  hauling  out  coal  mined  further  back  in  the 
farm,  and  that  at  least  one  of  these  ways  so  used  was  di- 
rectly underneath  the  dwelling  house  of  plaintiflf. 

At  the  close  of  the  testimony,  the  plaintiflf  and  the 
defendant  each  presented  a  written  request  for  binding 
instructions.  The  court  affirmed  plaintiffs  request 
and  directed  the  jury  to  find  a  verdict  in  favor  of  the 
plaintiflf  for  nominal  damages — six  and  one-fourth  cents 
— which  verdict  was  so  returned  by  the  jury.  We  have 
now  before  us  a  motion  for  judgment  n.  o.  v.  and  if  not 
allowed,  that  a  new  trial  be  granted. 

The  controversy  in  this  case  arises  out  of  that  clause  in 
the  article  of  agreement  between  Steele  and  Joseph  G. 
Beale,  first  above  quoted.  The  plaintiflf  contends  that 
thereby  Steele  excepted  out  of  and  from  the  sale  to  Beale 
the  three  acres  of  coal  surrounding  and  underneath  the 
farm  buildings,  while  the  defendant  contends  that  the 
language  used,  at  most,  amounts  only  to  a  reservation  of 
a  personal  right  or  privilege,  never  perfected  by  Steele  by 
act  or  deed,  but  waived  and  relinquished  by  him. 
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We  were  inclined  at  the  trial  to  take  a  broad  view  of 
the  language  used  in  said  clause,  believing  that  it  was 
the  intention  of  the  parties  to  the  contract,  especially  of 
Mr.  Steele,  to  except  the  three  acres  of  coal  for  the  pur- 
pose of  affording  support  for  the  surface  upon  which 
were  his  buildings.  This  is  a  very  common  precaution 
taken  by  vendors  of  coal,  and  such  provision  is  usually 
found  inserted  in  the  article  of  agreement  or  convey- 
ance.   The  language  here  used,  however,  is  peculiar : 

"Reserving,  however,  the  right  to  retain 4f  de- 
sired^   said  three  acres  to  be  located  and  designated 

by  the  first  party  hereto.^^ 

It  is  conceded  on  all  sides  that  Steele  never  did  locate 
or  designate  the  three  acres  by  survey  or  marks  on  the 
ground  or  in  any  other  way.  There  is  no  evidence,  what- 
soever that  he  ever  expressed  any  desire,  verbal  or  writ- 
ten, or  by  acts  in  pais,  after  the  execution  of  said  article 
of  agreement,  to  retain,  keep  or  hold  title  or  possession 
of  said  three  acres  of  coal,  excepting  as  referred  to  in  the 
exception  contained  in  deed  of  Steele  to  Clark  above 
quoted.  On  the  other  hand,  Joseph  G.  Beale,  the  vendee, 
testifies  on  page  57  (notes  of  testimony) :  "I  told  Mr. 
Steele  at  one  time,  after  I  had  been  working  the  coal  for 
a  while,  I  told  him  I  wanted  to  drive  an  entry  through 
that  ground  where  he  had  spoke  of  reserving,  and  he  said 
all  right,  just  go  on  and  drive  it.^' 

If  Mr.  Steele  had  designated,  by  act  or  deed,  the  loca- 
tion of  the  said  three  acres,  in  some  way  so  as  to  identify- 
the  same,  that  fact  would  have  evinced  or  manifested  a 
desire  on  his  part  to  hold,  retain  and  have  the  same.  If 
he  had  expressed  verbally  or  in  writing  his  desire  to  do 
so,  that  would  have  been  sufficient.  The  words  *^if  de- 
sired" certainly  mean  something  in  the  connection  used. 
The  ordinary  meaning  of  these  words,  is,  to  wish  for  or 
want  the  possession,  ownership,  or  enjoyment  of  a  thing; 
they  imply  an  asking,  a  notice,  a  request,  the  expression 
of  an  intention  to  hold,  to  keep,  to  retain. 

If,  as  contended  by  plaintiff,  this  was  an  exception,  it 
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was  at  most,  in  its  broadest  sense,  a  limited  or  condition- 
al exception  depending  upon  some  act,  word  or  conduct 
of  Mr.  Steele  to  perfect  it — and  this  within  a  reasonable 
time.  In  the  absence  of  which  the  only  natural  and  rea- 
sonable conclusion  to  be  drawn^  is  that  he  did  not  want  to 
retain  title  to  said  three  acres  and  was  content  that  it 
pass,  as  did  all  the  other  of  his  coal,  to  his  vendee.  Pop 
eleven  years  prior  to  his  sale  to  the  plaintiff  he  said  and 
did  nothing  to  assert  his  ownership  or  title,  and  then  for 
six  or  seven  years  jnore — ^up  to  the  time  of  bringing  this 
action  and  the  trial — ^he  still  maintained  silence  so  far 
as  the  vendee  of  the  coal,  his  successors  and  assigns,  were 
concerned.  This  must  be  taken  to  be  an  abandonment  of 
all  claim  of  title  or  right  to  same  and  a  vesting  or  pass- 
ing of  the  title  to  said  three  acres  to  his  vendee,  Joseph 
G.  Beale^  his  successors  and  assigns. 

That  there  may  be  a  limitation  upon  an  exception  is 
decided  in  numerous  cases:  Waugh  v.  Waugh,  84  Pa. 
350;  Cable  v.  Cable,  146  Pa.  451;  Smith  v.  Messinger,  7 
North.  408. 

Uncertainty  of  location  can  only  be  cured  by  grantor's 
election  within  a  reasonable  time,  followed  by  acts  in 
pais:  Cyc— Vol.  XIII,  page  679. 

If  we  hold  the  said  language  to  be  a  reservation,  the 
result  would  be  exactly  the  same,  at  most,  only  a  con- 
ditional reservation,  depending  on  the  act,  word  or  deed 
of  Steele  to  perfect  it.  As  we  have  shown,  Mr.  Steele 
did  not  see  fit  to  retain  title,  by  any  act  of  his  whatso- 
ever, as  indicative  of  his  desire,  evidently  in  contem- 
plation at  the  time  of  making  the  article  of  agreement 
and  evidenced  by  the  words  "if  desired."  If  he  intended 
to  do  so,  he  should  have  acted  within  a  reasonable  time. 
He  did  not  do  so,  hence  must  be  held  to  have  abandoned 
his  right  to  the  three  acres  of  coal  which  then  passed,  as 
the  other  and  great  body  thereof  passed,  to  his  vendee, 
Joseph  G.  Beale,  his  successors  and  assigns. 

We  think,  therefore,  that  we  erred  in  affirming  plain- 
tifPs  point  for  binding  instructions  and  in  directing  a 
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verdict  for  plaintiff^  but  that  the  same  should  have  been 
refused  and  defendant'^  third  point,  to  wit:  "Under  all 
of  the  evidence  in  the  case,  the  verdict  must  be  for  the 
defendant,^^  should  have  been  affirmed. 

And  now,  February  1, 1915,  a  new  trial  is  refused  and 
rule  to  show  cause  is  dismissed.  Same  day  rule  for 
judgment  non  obstante  veredicto  is  made  absolute,  and 
it  is  ordered  and  directed  that  the  evidence  taken  upon 
the  trial,  the  charge  of  the  court,  the  points  and  answers 
thereto,  together  with  exceptions  to  the  admission  or  re- 
jection of  evidence  and  all  exceptions  taken  in  the  case, 
be  so  filed  as  to  become  part  of  the  record,  and  judgment 
is  now  entered,  non  obstante  veredicto,  in  favor  of  the 
defendant,  the  Armstrong  County  Coal  Company, 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Harry  C.  Ooldetv,  with  him  R.  A.  McOullough  and 
Ward  McCuUough,  for  appellant,  cited:  Whitaker  v. 
Brown,  46  Pa.  197;  Bicking  v.  Florey's  Brick  Works,  53 
Pa.  Superior  Ct.  358;  Huss  v.  Jacobs,  210  Pa.  145; 
Sloan  V.  Philadelphia  &  Reading  Bf.  Co.,  231  Pa.  332; 
Stambaugh  v.  HoUabaugh,  10  S.  &  R.  356;  Sergeant  v. 
Ford,  2  W.  &  S.  122. 

D.  B.  Taylor,  with  him  Floy  O.  Jones,  for  appellee, 
cited:  Whitaker  v.  Brown,  46  Pa.  197;  Mannerback  v. 
Penna.  R.  R.  Co.,  16  Pa.  Superior  Ct  622;  Metropolitan 
Exhibition  Co.  v.  Ewing,  7  L.  R.  A.  381. 

Opinion  by  Pobtbb,  J.,  December  20, 1915 : 
The  opinion  of  Judge  King,  of  the  court  below,  which 
will  appear  in  the  report  of  this  case,  renders  unneces- 
sary any  extended  discussion  of  the  question  presented. 
The  written  agreement,  dated  November  25,  1896,  be- 
tween W.  J.  Steele,  the  former  owner  of  the  land,  includ- 
ing the  coal,  and  Joseph  G.  Beale,  defendant's  predeces- 
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sor  in  title^  vested  in  the  latter^  his  heirs  and  assigns, 
the  exclusive  right  to  mine  all  the  coal  underlying  the 
tract  of  five  hundred  acres,  and  required  him  to  pay  for 
it,  as  mined,  five  cents  for  each  ton  of  two  thousand 
pounds  removed.  The  agreement  contained  the  usual 
covenants  requiring  the  lessee  of  the  coal  to  so  conduct 
his  operations  that  the  minimum  of  royalty  should  equal 
a  certain  specified  sum,  and  provided  that  the  lease 
should  remain  in  force  until  all  the  coal  was  mined  and 
the  pillars  and  ribs  drawn. 

The  lease  contained  the  following  covenants,  the  con- 
struction of  which  is  involved  in  the  present  litigation. 
'^Reserving  (to  the  lessor)  however,  the  right  to  retain 
three  acres  in  one  body  underneath  the  buildings  now 
erected  on  the  land,  if  desired.  Said  three  acres  to  be 
located  and  designated  by  the  first  party  hereto.'^  This 
provision  did  not  constitute  the  three  acres  of  coal  under 
the  buildings  an  absolute  exception  out  of  the  grant. 
The  right  which  the  lessor  thus  reserved  to  himself  was 
the  right  to  retain  the  three  acres  of  coal  in  question  if 
at  some  time  in  the  future  he  desired  to  do  so.  It  was 
thus  left  in  the  power  of  the  lessor  to  exercise  an  option. 
He  could  either  retain  the  three  acres  of  coal,  or  he  could 
require  the  lessee  to  mine  that  coal  and  pay  for  it  at  the 
rate  fixed  by  the  covenants  of  the  agreement  If  he 
finally  concluded  that  it  was  his  desire  that  the  three 
acres  should  remain  untouched,  then  under  this  covenant 
he  was  bound  to  designate  the  boundaries  of  the  coal  so 
reserved  and  give  notice  within  a  reasonable  time  to  the 
lessee.  Steele  never  did  notify  the  lessee  that  he  desired 
to  retain  the  three  acres  of  coal  in  question,  and  never 
made  any  attempt  to  designate  any  coal  which  he  wished 
to  retain,  under  this  covenant.  The  mining  operations 
progressed  about  nine  or  ten  years  after  the  lease  had 
been  executed  the  three  acres  of  coal  under  the  buildings 
was  mined  out,  and  as  part  of  the  general  operations  of 
the  mine  gangways  were  established  through  which  the 
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coal  under  the  more  remote  parts  of  the  tract  has  for 
years  been  transported  to  the  pit  mouth. 

Steele  having  permitted  the  coal  to  be  mined  out  and 
received  the  royalty  for  the  coal  so  removed,  his  right  to 
retain  any  coal  in  question  was,  under  the  terms  of  the 
covenant  above  quoted,  at  an  end.  Beale  and  those  who 
have  succeeded  to  his  title  were  free  to  use  the  three 
acres  under  the  buildings  in  the  same  manner  in  which 
they  used  the  entries  and  gangways  in  the  other  parts 
of  the  mine.  The  three  acres  of  coal  had  been  mined  out 
before  this  plaintiff  acquired  any  interest  in  the  property 
and  long  before  the  defendant  had  anything  to  do  with 
the  mining  operations.  There  was  no  error  in  the  action 
of  the  court  below  in  entering  judgment  for  the  defend- 
ant non  obstante  veredicto. 

The  judgment  is  affirmed. 


Herring  v.  Weinroth,  Appellant. 

Appeals — Findings  of  fact  by  trial  judge — Municipal  Court  of 
Philadelphia  County, 

In  a  ease  tried  in  the  Municipal  Court  of  Philadelphia  Coimty 
without  a  jury,  unless  requests  for  findings  of  fact  are  presented 
to  the  trial  judge,  the  disposition  of  questions  of  fact  arising  from 
the  testimony  will  have  the  same  effect  and  will  be  treated  in  the 
same  manner  as  though  the  evidence  had  been  submitted  to  a  jury 
at  common  law.  The  Superior  Court  will  not  disturb  the  con- 
clusions of  the  judge  when  based  on  proper  evidence  or  inferences 
fairly  deducible  from  such  evidence. 

Where  in  such  a  case  the  issue  is  as  to  the  terms  or  existence 
of  a  verbal  contract  of  suretyship  or  guaranty  the  contradictions 
in  the  testimony,  the  course  of  dealing  between  the  parties,  the 
sense  of  the  words  used  in  connection  with  what  the  parties  in- 
tended to  express  by  them  are  questions  of  fact  for  the  trial  judge. 

Argued  Oct.  5,  1915.    Appeal,  No.  284,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  March  T.,  1914,  No.  26,  for  plaintiff  in  case 
Vol.  lxi — 34 
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tried  by  the  court  without  a  jury  in  suit  of  David  Her- 
ring, et  al.,  trading  as  Herring  Brothers,  v.  Max  Wein- 
roth.  Before  Rice,  P.  J.,  Orlady,  Head,  Portbe,  Hen- 
derson, Kbphart  and  Trbxler,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before 
Knowles,  J. 

From  the  record  it  appeared  that  the  goods  in  ques- 
tion had  been  sold  to  Max  Groveman,  a  brother-in-law 
of  defendant,  but  charged  to  defendant  under  an  alleged 
agreement  of  suretyship. 

The  evidence  on  the  part  of  the  plaintiffs  showed  that 
in  1911  they  opened  an  account  with  the  defendant  under 
his  name,  and  that  it  was  never  changed.  Subsequently 
to  that  time,  at  the  defendant's  direction,  various  ship- 
ments of  goods  purchased  by  the  defendant  and  charged 
to  him  were  delivered  to  defendant's  brother-in-law, 
Max  Groveman,  both  the  defendant  and  the  said  Grove- 
man  being  engaged  in  business  in  the  City  of  Philadel- 
phia. On  January  25,  1912,  defendant  wrote  plaintiffs, 
a  letter,  suggesting  to  the  plaintiffs  to  open  an  account 
with  Groveman. 

One  of  the  plaintiffs  testified  that  shortly  after  the  re- 
ceipt of  this  letter  he  called  on  the  defendant  at  No.  308 
Market  street,  Philadelphia,  defendant's  place  of  busi- 
ness, and  had  a  conversation  with  the  defendant  in  which 
he  stated  that  he  would  not  open  an  account  with  Grove- 
man, as  he  considered  that  the  latter  was  not  responsible, 
and  that  if  defendant  wanted  plaintiffs'  merchandise  to 
go  to  Groveman,  he,  the  defendant,  would  have  to  give 
to  the  plaintiffs  the  privilege  of  charging  the  goods 
against  him.  Weinroth,  the  defendant,  'told  the  witness 
that  if  the  account  did  not  run  up  to  more  than  five  or 
six  hundred  dollars,  plaintiffs  should  go  ahead  on  this 
basis,  and  mail  defendant  the  bills,  so  that  he  could  keep 
track  of  how  much  Groveman  was  getting. 

The  suit  brought  was  to  recover  on  two  invoices 
amounting  to  |576.02,  on  which  defendant  was  entitled 
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to  a  credit  of  f  5.10  for  goods  returned,  and  a  payment  of 
f  100.00,  leaving  a  balance  of  |470.92. 

The  defendant  denied  that  there  had  been  any  inter- 
view as  stated;  denied  that  he  had  ever  seen  Herman 
Herring,  a  member  of  plaintiflPs  firm,  who  had  testified 
as  to  the  interview  with  the  defendant.  He  testified  that 
he  had  occupied  only  one  floor  of  premises  No.  308 
Market  street,  whereas  the  said  Herring  had  testified 
that  the  said  interview  took  place  on  the  second  or  third 
floor;  that  he  had  never  seen  the  said  Herring  until  he 
had  come  into  the  court  room ;  that  he  had  never  learned 
after  January  25,  1912,  that  plaintiffs  were  shipping 
goods  to  his  brother-in-law  until  the  latter  part  of  De- 
cember, 1913. 

The  court  found  in  favor  of  the  plaintiffs  in  the  sum 
of  1500.36,  and  judgment  was  entered  thereon. 

Error  assigned  was  the  judgment  of  the  court. 

Alfred  Aarons  and  Henry  N.  Wessel,  for  appellant, 
cited:  Fee  v.  Emporium  Lumber  Co.,  50  Pa.  Superior 
Ct.  557;  Standiford  v.  Kloman,  234  Pa.  443;  Peoples 
Nat.  Gas  Co.  v.  Braddock  Wire  Co.,  155  Pa.  22. 

Julius  O.  Levi,  with  him  David  Mandel,  Jr.,  for  ap- 
pellees, cited :  Warnick  v.  Grosholz,  3  Grant  234 ;  Bix- 
ler  V.  Lesh,  6  Pa.  Superior  Ct.  459 ;  Pessano  v.  Eyre,  13 
Pa.  Superior  Ct.  157. 

Opinion  by  Kbphart,  J.,  December  20, 1915 : 
This  is  an  appeal  from  the  judgment  of  the  Municipal 
Court  after  a  trial  by  a  judge  without  a  jury.  Unless  1*6- 
quests  for  findings  of  fact  are  presented  to  the  trial  judge, 
the  disposition  of  questions  of  fact  arising  from  the  testi- 
mony would  have  the  same  effect  and  should  be  treated 
in  the  same  manner  as  though  the  evidence  had  been  sub- 
mitted to  a  jury  at  common  law.  This  court  will  not  dis- 
turb the  conclusions  of  the  judge  when  based  on  proper 
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evidence  or  inferences  fairly  deducible  from  such  evi- 
dence. In  this  appeal  the  trial  judge  found  that  a  con- 
tract existed  between  the  parties  and  that  the  plaintiff 
had  complied  with  its  requirements.  The  contradictions 
that  may  have  appeared  in  the  testimony  and  whether  the 
parties  by  a  course  of  dealing  intended  anything  differ- 
ent from  the  engagement  found  to  exist,  were  questions 
of  fact  for  the  trial  judge.  These  questions  were  deter- 
mined adversely  to  the  defendant.  Appellant  urges  that 
the  contract  was  not  an  original  undertaking  but  is  anal- 
ogous in  principle  to  an  agreement  of  suretyship  or  guar- 
anty, limited  in  effect  to  the  price  of  goods  as  first  pur- 
chased by  the  beneficiary  in  an  amount  not  to  exceed  five 
hundred  dollars  and  in  no  event  was  it  a  continuing  ob* 
ligation  for  the  price  of  goods  subsequently  purchased. 
Had  the  parties  acted  under  a  written  agreement  the  de- 
cision of  this  question  would  have  been  imposed  on  the 
court  as  a  matter  of  law,  but  when  the  agreement  is 
founded  on  spoken  words  and  the  course  of  dealing  bears 
on  the  interpretation  of  the  contract,  the  sense  of  the 
words  used,  in  connection  with  what  the  parties  intended 
to  express  by  them,  is  exclusively  one  of  fact :  Maynes  v. 
Atwater,  88  Pa.  496.  If  the  contract  is  verbal  it  is,  of 
course,  one  of  fact  to  be  ascertained  by  the  jury,  in  this 
case,  the  trial  judge :  Forrest  v.  Nelson  Bros.  &  Co.,  108 
Pa.  481.  It  was  held  in  Warnick  v.  Grosholz,  3  Grant 
234,  that  the  question  as  to  whether  a  parol  contract 
was  one  of  guaranty  or  direct  undertaking  was  for  the 
jury.  The  trial  judge  found  the  contract  to  be  a  direct 
undertaking.  There  was  sufficient  evidence  to  sustain 
his  finding.  The  conduct  of  the  parties,  the  manner  in 
which  their  dealings  had  been  conducted,  and  the  fair 
inference  to  be  deduced  from  the  conversation  of  Febru- 
ary, 1912,  warrant  the  conclusion  that  the  defendant's 
engagement  was  a  continuing  one;  that  the  plaintiffs 
were  authorized  to  ship  goods  to  the  defendant's  brother- 
in-law  and  charge  the  defendant  therefor.  The  limit  of 
the  defendant's  liability  was  six  hundred  dollars,  con- 
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tinning  until  legally  cancelled.  The  only  difference  be^ 
tween  their  dealings  prior  to  February,  1912,  which  deal- 
ings defendant  admits,  and  those  after  that  date,  was 
that  instead  of  requiring  a  written  order  from  the  de- 
fendant, the  brother-in-law  the  beneficiary  under  the  con- 
tract was  authorized  to  order  goods;  and  instead  of  a 
continuing  general  liability,  there  was  substituted  a  con- 
tinuing limited  liability  not  to  exceed  six  hundred  dol- 
lars. Though  the  account  in  the  aggregate  amounted  to 
some  two  thousand  dollars,  it  had  been  reduced  by  pay- 
ments to  less  than  six  hundred  dollars  and  was  always 
within  that  figure  on  an  open  account. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Huehner  v.  Fisher,  Appellant. 

Ground  rents — Presumption  of  grant — Adverse  possession — Pay^ 
ment  of  rental — Marketable  title. 

Where  a  sherifTs  deed  dated  1774  conveys  premises  under  and 
subject  to  a  ground  rent,  and  ten  consecutive  deeds  thereafter 
down  to  the  year  1810,  convey  the  same  land  subject  to  the  same 
ground  rent,  but  there  is  no  deed  of  record,  nor  other  writing 
known  to  exist  specifically  creating  the  ground  rent,  nor  any 
record  evidence  of  the  title  to  the  premises  being  in  the  owner  of 
the  ground  rent  mentioned  in  the  several  conveyances,  the  law 
will  presume  that  the  ground  rent  in  question  was  created  by  a 
grant. 

In  an  action  by  a  vendor  of  such  a  ground  rent  to  enforce 
payment  of  the  purchase-money,  where  there  is  no  evidence  as  to 
how  the  plaintiffs  ancestor  became  vested  in  the  title  to  the  ground 
rent,  but  it  appears  that  the  rent  was  r^ularly  paid  to  their  an- 
cestor and  to  them  for  a  period  of  over  forty  years  without  any 
dispute  as  to  the  ownership  of  the  ground  rent,  it  will  be  deemed 
that  the  plaintiffs  have  a  title  by  adverse  i)os8ession. 

The  title  to  such  a  ground  rent  is  good  and  marketable,  and  one 
who  purchases  it  will  be  compelled  to  pay  the  purchase-money. 

.  Argued  Oct.  8,  1915.    Appeal,  No.  285,  Oct.  T.,  1915, 
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by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  March  T.,  1914,  No.  873,  on  verdict  for  plain- 
tiffs in  case  of  Carl  Huehner,  et  al.,  v.  MoUie  Fisher.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    Affirmed. 

Assumpsit  to  collect  the  purchase-price  of  a  ground 
rent.    Before  Carr,  J. 

From  the  record  it  appeared  that  on  January  28, 1774, 
a  sheriff's  deed  was  executed  conveying  certain  land 
under  and  subject  to  the  ground  rent  in  question.  Ten 
consecutive  deeds  thereafter  down  to  the  year  1810,  con- 
veyed the  same  land  subject  to  the  same  ground  rent, 
but  there  was  no  recorded  deed  or  writing  produced  to 
show  how  or  when  the  ground  rent  was  originally  cre- 
ated. The  evidence  disclosed  that  as  far  back  as  the  year 
1873,  the  ground  rent  in  question  had  been  paid  by  the 
owners  of  the  property  to  Ellen  R.  HoUinshead  until  the 
time  of  her  death  in  1904,  wien  she  died  intestate  and 
unmarried  leaving  to  survive  her  the  plaintiffs  as  her 
heirs  at  law.  The  plaintiffs  subsequently  sold  the 
ground  rent  to  MoUie  Fisher,  who  refused  to  pay  for  it 
on  the  ground  that  the  title  was  not  good  and  market- 
able.   The  court  gave  binding  instructions  for  plaintiffs. 

Verdict  and  judgment  for  plaintiffs  for  |133.18.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant 

Joseph  Oross,  for  appellant. — ^The  vendee  is  not  bound 
to  accept  a  doubtful  title.  The  title  must  not  only  be 
good,  but  marketable.  Every  title  is  doubtful  which  ex- 
poses the  holder  to  litigation :  Nicol  v.  Carr,  35  Pa.  381 ; 
Doebler's  App.,  64  Pa.  9;  List  v.  Rodney,  83  Pa.  483. 

Adolph  Eichhohy  for  appellee. — The  title  was  good 
and  marketable:    Heckerman  v.  Hummel,  19  Pa.  64; 
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Newman  v.  Butter,  8  Watts  51;  McElroy  v.  The  RaU- 
road,  7  Pa.  536;  Dorff  v.  Schmunk,  197  Pa.  298;  Dall- 
meyer  v.  Ferguson,  198  Pa.  288;  Leeds  v.  Bender,  6  W. 
&  S.  315 ;  Westfall  v.  Washlagel,  200  Pa.  181. 

Opinion  by  Kbphart,  J.,  December  20, 1915 : 
As  early  as  1774  a  deed  from  the  sheriflf  of  Philadel- 
phia County  conveyed  the  premises  under  and  subject  to 
a  ground  rent.  Continuing  from  that  deed,  in  some  ten 
conveyances,  including  the  deed  to  the  appellant's  de- 
visors, without  interruption,  this  same  land  was  con- 
veyed subject  to  the  same  ground  rent.  There  is  no 
deed  of  record,  nor  other  writing  known  to  exist,  spe- 
cifically creating  this  ground  rent,  nor  is  there  any  rec- 
ord evidence  of  the  title  to  the  premises  being  in  the 
owner  of  the  ground  rent  mentioned  in  the  several  con- 
veyances. The  absence  of  the  written  evidence  of  these 
grants  should  not  defeat  the  appellee's  right  to  recover. 
A  ground  rent  is  an  estate  of  inheritance  in  the  rent, 
while  the  owner  of  the  land  has  an  estate  of  inheritance 
in  the  land  out  of  which  the  rent  issues.  Each  is  the 
owner  of  a  fee  simple  estate.  The  one  is  incorporeal,  the 
other  corporeal :  Hart  v.  Anderson,  198  Pa.  558 ;  Cobb  v. 
Biddle,  14  Pa.  444.  It  may  be  bound  by  the  lien  of  a 
judgment  or  mortgage :  Weidner  v.  Foster,  2  P.  &  W.  23. 
And  is  inheritable:  Ingersoll  v.  Sergeant,  1  Wharton 
336.  More  than  a  century  has  elapsed  since  this  ground 
rent  was  shown  to  exist.  Apart  from  the  evidence  ap- 
pearing in  the  conveyance  mentioned,  the  appellees  were 
unable  to  show  that  the  ground  rent  was  lawfully  cre- 
ated. These  conveyances,  which  were  made  subject  to 
the  rent  in  such  continuous,  unbroken  chain,  covering  a 
long  period  of  time,  ought  to  furnish  a  sound  basis  on 
which  to  presume  that  the  ground  rent's  inception  was 
contained  in  a  lawful  reservation  made  by  the  owner  of 
the  premises.  Without  known  complaint  subsequent 
owners  have  acted  thereon  and  it  is  now  too  late  to  deny 
the  existence  of  the  grant.     The  ground  rent  will  be 
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presumed  to  have  been  created  by  grant  where  it  ap- 
pears that  a  long  line  of  conveyances  has  been  made  sub- 
ject to  a  ground  rent :  Trust  Co.  v.  Hodges,  15  Pa.  Su- 
perior Ct.  299 ;  Heckerman  v.  Hummel,  19  Pa.  64 ;  Wal- 
lace, et  al.,  V.  Fourth  United  Presbyterian  Church  of 
Pittsburgh,  111  Pa.  164.  The  continuous  payment  of  the 
rent  in  this  case  up  to  the  day  of  trial  dispels  any  possi- 
ble idea  of  extinguishment  by  presumption  of  law.  Each 
subsequent  grantee  took  title  with  full  notice  of  the  en- 
cumbrance against  the  land  and  after  long  continued 
submission  to  such  outstanding  estate  cannot  now  be 
heard  to  deny  its  lawful  origin.  The  presumption  of  an 
original  grant  would  be  conclusive. 

There  is  no  evidence  as  to  how  the  present  owners  be- 
came vested  with  the  title  to  the  ground  rent,  whether 
as  heirs  at  law  or  subsequent  assignees  from  the  original 
owner.  It  does  appear  that  as  far  back  as  the  memory  of 
any  of  the  appellees  can  go,  and  that  is  for  a  period  of 
over  forty  years,  and  by  letters  from  prior  owners  of  the 
land,  this  rent  was  regularly  paid  and  acknowledged  by 
these  owners.  Like  real  property;  where  a  claimant 
avers  title  by  adverse  possession,  so  here  we  have  a  claim 
for  an  estate,  which  has  many  of  the  incidents  of  real  es- 
tate, which  claim  is  founded  on  all  of  the  elements  of  an 
adverse  user  with  no  outstanding  claimants  appearing 
against  them  during  all  this  period.  "While  the  statute 
of  limitations  does  not  include  within  its  express  legal 
operation  subjects  which  lie  in  grant  only,  yet  the  courts 
will  apply  the  principles  of  the  said  statutes,  as  an  arti- 
ficial rule  of  law,  in  case  where  such  application  would 
tend  to  further  justice,  and  render  titles  secure,  hence 
where  an  adverse  enjoyment  of  a  ground  rent  has  been 
had  for  twenty-one  years  it  is  the  duty  of  the  court  to  in- 
struct the  jury  to  infer  a  grant" :  Wallace  v.  Fourth 
Presbyterian  Church  of  Pittsburgh,  supra. 

The  appellant,  having  contracted  to  buy  this  ground 
rent,  refused  to  pay  the  purchase-price,  giving  as  her 
reason  that  the  title  was  not  marketable.    This  action 
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was  for  this  purchase-price.  It  is  conceded  that  the  ap- 
pellant was  not  required  to  take  anything  short  of  a  good 
title,  and  if  she  was  offered  a  title  that  was  defective  she 
could  rescind  her  executory  contract,  but  it  is  the  policy 
of  the  law  to  enforce  contracts  fairly  entered  into  rather 
than  to  permit  their  cancellation  for  trifling  and  unsub- 
stantial reasons.  The  reasons  would  be  such  as  would 
and  ought  to  induce  prudent  men  to  pause  and  hesitate 
in  accepting  the  title.  While  these  grants  are  thus  cre- 
ated by  fiction  of  the  law,  they  are  none  the  less  effective 
as  they  are  based  on  circumstances  having  all  the  ele- 
ments of  a  perfect  title  save  the  writings  originally  cre- 
ating them.  As  has  been  stated,  they  depend  on  their 
analogy  to  the  statute  of  liipitations  and  for  the  pur- 
poses of  this  case  the  time  was  amply  suflBcient  to  have 
excluded  conflicting  owners  under  a  disability.  A  title 
depending  on  the  bar  of  the  statute  of  limitations  may 
be  a  marketable  title  which  a  purchaser  will  be  compelled 
to  accept  when  it  clearly  appears  that  the  owner's  right 
is  lost:  Pratt  v.  Eby,  67  Pa.  396.  If  this  undisturbed 
possession  for  a  very  long  time  had  not  a  conclusive  ef- 
fect, the  most  valuable  rights  would  not  only  be  the  sub- 
ject of  continual  disputes  but  be  liable  to  be  divested  or 
overthrown  when,  as  in  this  case,  the  original  evidence 
of  title  to  them  had  become  lost  or  decayed  by  time;  and 
it  has  been  well  stated  "if  time  destroys  the  evidence  of 
title,  the  laws  have  avisely  and  humanely  made  lengthy 
possession  a  substitute  for  that  which  has  been  de- 
stroyed.'' Conclusive  presumptions  that  the  grant  ex- 
ists admit  of  no  doubt  and  are  fictions  of  law  in  the 
nature  of  estoppel,  and  are  founded  upon  public  policy 
or  convenience.  Conclusive  presumptions  barring  the 
owner's  rights  have  been  held  to  exist  in  other  incorpo- 
real hereditaments,  viz :  The  use  of  a  road  over  the  land 
of  another  without  permission  or  objection :  Pierce  v. 
Cloud,  42  Pa.  102;  Plitt  v.  Cox,  43  Pa.  486.  The  unin- 
terrupted use  and  enjoyment  of  a  stream  of  water  in  a 
particular  way  for  a  period  of  twenty-one  years :  Strick- 
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ler  V.  Todd,  10  S.  &  B.  63 ;  Wheatley  v.  Chrisman,  24  Pa. 
298.  And  in  Newman  v.  Butter,  8  Watts  51,  it  was  held 
that  a  gi*ant  of  an  incorporeal  hereditament  may,  in  gen- 
eral, be  presumed  upon  an  adverse  enjoyment  of  twenty- 
one  years  and  upwards;  that  the  circumstances  which 
will  justify  such  presumption  are  a  matter  of  law  for  the 
determination  of  the  court.  These  grants  being  founded 
on  conclusive  presumptions,  they  should  be  regarded  in 
the  same  light  as  though  the  grants  had  been  lawfuUy 
shown  to  exist  and  furnishing  a  complete  chain  of  title 
Such  being  the  case  this  was  a  marketable  title  and 
should  have  been  accepted  by  the  appellant. 
The  judgment  of  the  court  below  is  affirmed. 


Demby  v.  Atkins,  Appellant. 

Negligence — Master  and  servant — Changing  conditions. 
Where  the  work  of  a  servant  is  of  such  character  that  his  en- 
vironment necessarily  undergoes  frequent  changes  as  the  work 
progresses,  the  master  is  not  bound  to  protect  the  servant  engaged 
in  it  against  dangers  resulting  from  such  changes. 

Negligence — Master  and  servant — Contributory  negligence— 
RisJc  of  employment — Operating  wheelbarrow  on  scaffolding. 

Where  an  employee  is  instructed  to  'mheel  bricks  in  a  wheel- 
barrow on  the  runway  of  a  scaffold  to  a  particular  part  of  a  building, 
and  after  making  one  or  two  trips,  starts  on  a  trip  at  a  time  when 
a  joist  was  being  raised  near  a  landing  around  which  he  was  obliged 
to  pass,  and  instead  of  stopping  until  the  girder  had  been  hoisted, 
goes  ahead,  and  in  endeavoring  to  dodge  the  girder  at  the  land- 
ing, falls  from  the  runway  and  is  injured,  he  is  guilty  of  contribu- 
tory negligence  and  cannot  recover  from  his  employer  for  his  in- 
juries. 

A  master's  liability  arises  from  the  fact  that  he  subjects  his 
servant  to  dangers  which  in  good  faith  he  ought  to  provide  against, 
but  he  is  not  responsible  for  those  dangers  to  which  the  servant 
voluntarily  subjects  himself,  though  he  does  so  without  careless- 
ness or  breach  of  duly. 


Digitized  by 


Google 


DEMBY  V.  ATKINS,  Appellant.  539 

538,  (1915).]     Statement  of  Fact&— Opinion  of  the  Court. 

Argued  Oct  12,  1915.  Appeal,  No.  18,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  Municipal  Court  of 
Philadelphia  Co.,  Oct.  T.,  1914,  No.  510,  on  verdict  for 
plaintiff,  in  case  of  Samuel  Demby  v.  Edward  Atkins. 
Before  Rice,  P.  J.,  Oblady,  Head,  Porter,  Henderson, 
Kbphart  and  Trbxler,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Knowlbs,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  |400.00.  De- 
fendant appealed. 

Error  dssigned  was  in  not  entering  judgment  for  de- 
fendant n.  o.  V. 

Henry  A.  Hoefler,  for  appellant. — The  plaintiff  was 
guilty  of  contributory  negligence :  Purcell  v.  Riebe,  227 
Pa.  503;  Mellet  v.  Reading  Transit  Co.,  55  Pa.  Superior 
Ct.  465;  Culp  v.  Reading  Transit  &  Light  Co.,  Gray  v. 
Grace  Contracting  Co.,  249  Pa.  434;  Begley  v.  Rund 
Mfg.  Co.,  247  Pa.  412. 

William  W.  Roper,  for  appellee. — The  case  was  for  the 
jury:  Prescott  v.  Ball  Engine  Co.,  176  Pa.  459;  Smith 
V.  Oil  City  Tube  Co.,  183  Pa.  485;  Lewis  v.  Seifert,  116 
Pa.  628;  Conley  v.  Lincoln  Foundry  Co.,  14  Pa.  Su- 
perior Ct.  626 ;  Lebbering  v.  Struthers,  Wells  &  Co.,  157 
Pa.  312;  Davis  v.  Penna.  R.  R.  Co.,  5  Pa.  C.  C.  R.  567; 
Patterson  v.  Pittsburgh,  Etc.,  R.  R.  Co.,  76  Pa.  389; 
Glew  V.  Pittsburgh  Rys.  Co.,  234  Pa.  238;  Williams  v. 
Clark,  204  Pa.  416. 

Opinion  by  Kbphart,  J.,  December  20, 1915 : 
Appellee  was  injured  while  working  as  a  helper  to 

some  masons  who  were  engaged  on  a  building  operation. 

At  the  time  he  was  injured  he  was  wheeling  bricks  up  a 
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runway  to  a  point  about  12  feet  above  ground.  This 
runway  was  from  3%  to  4  feet  wide.  It  ran  eastwardly 
along  the  building  to  a  height  of  5  feet,  then  reversed, 
going  westwardly  along  the  building  to  a  height  of  5^* 
feet,  where  it  again  turned.  At  each  of  the  turns  there 
were  platforms  6  feet  in  width.  While  the  brick  work 
was  in  progress  girders  for  the  roof  were  being  hoisted 
from  the  outside  by  means  of  a  gin  pole.  They  were 
hoisted  from  alongside  of  the  runway.  While  wheeling 
a  load  of  bricks  up  the  runway  the  appellee  reached  a 
point  at  or  near  the  second  landing,  when  one  of  the 
girders,  in  the  act  of  being  hoisted,  interfered  with  his 
passage.  In  an  effort  to  dodge  it,  he  turned  to  the  left, 
when  his  wheelbarrow  struck  a  board  placed  over  a  hole 
in  the  runway,  jolting  him  so  that  he  stepped  oflf  the 
runway  and  fell  about  8  feet  It  nowhere  appears  in  the 
evidence  that  the  construction  of  the  runway  was  faulty 
or  different  from  the  ordinary  construction  of  runways 
used  in  and  about  the  erection  of  a  building.  This  work 
being  temporary,  it  must  be  subject  to  some  changes  and 
it  is  not  expected  to  be  of  the  same  exactness  as  if  it  were 
a  permanent  structure.  It  is  so  understood  by  those  em- 
ployed around  it.  There  is  no  evidence  to  show  how  op 
when  the  board  was  placed  over  the  hole  or  that  the  em- 
ployer knew  of  it,  the  runway  having  been  properly  con- 
structed. When  the  work  is  of  such  character  that  the 
environment  of  the  servant  as  the  work  progresses  neces- 
sarily undergoes  frequent  changes,  the  master  is  not 
bound  to  protect  the  servant  engaged  in  it  against  dan- 
gers resulting  from  such  changes:  Labatt,  Master  & 
Servant,  p.  1772.  This  doctrine  results  from  the  fact 
that  the  prosecution  of  the  work  does  make  the  place 
dangerous ;  but  it  is  not  the  duty  in  such  case  for  the 
master  to  follow  up  the  servants  every  moment  to  see 
that  they  make  the  place  safe:  Schneider  v.  Phila- 
delphia Quartz  Co.,  220  Pa.  548;  Durst  v.  Carnegie 
Steel  Company,  173  Pa.  162.  Assuming,  however,  that 
there  was  sufficient  evidence  of  negligence  to  submit  to 
the  jury,  it  does  clearly  appear  from  the  evidence  that  the 
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appellee  was  guilty  of  contributory  negligence.  The 
girder  that  he  was  endeavoring  to  "dodge"  was  lying 
across  thie  runway  before  he  started  with  his  wheelbar- 
row. When  he  reached  the  second  landing  he  could 
plainly  see  the  girder  temporarily  suspended  above  the 
runway  in  his  path.  He  knew  exactly  the  space  in  which 
he  had  to  travel  in  order  to  pass  it  In  attempting  to 
get  around  it  through  this  very  narrow  space  avoiding 
the  girder  on  the  one  side  and  the  edge  of  the  platform  on 
the  other  he  voluntarily  placed  himself  in  a  position  of 
danger.  He  knew  of  the  condition  of  the  runway  at 
the  place  where  his  wheelbarrow  struck  the  board.  He 
passed  it  frequently  that  morning.  The  necessity  of  his 
work  did  not  compel  him  to  assume  the  hazard  of  passing 
this  point  of  danger.  His  duty  to  himself  should  have 
constrained  him  to  wait  until  the  danger  was  removed. 
By  his  act  alone  the  accident  was  made  possible.  It  not 
only  contributed  to  it  but  in  attempting  to  dodge  the 
girder  it  was  the  producing  cause.  He  was  clearly 
chargeable  with  negligence. 

He  was  instructed  to  get  brick  over  to  the  masons  in 
the  northwest  corner.  This  general  instruction  was 
given  some  time  before.  It  was  given  at  a  time  when  he 
was  not  subjected  to  danger,  and  he  must  have  made  at 
least  one  or  two  trips  after  the  instruction  was  given 
before  the  accident  occurred.  This  instruction  cannot 
be  construed  into  a  specific  instruction  for  this  one  trip : 
"the  servant,  or  employee,  assumes  the  risk  of  all  dan- 
gers, however  they  may  arise,  against  which  he  may  pro- 
tect himself  by  the  exercise  of  ordinary  observation  and 
care.  Furthermore,  the  master's  liability  arises  from  the 
fact  that  he  subjects  his  servant  to  dangers  which  in 
good  faith  he  ought  to  provide  against,  but  he  is  not  re- 
sponsible for  those  dangers  to  which  the  servant  volun- 
tarily subjects  himself,  though  he  does  so  without  care- 
lessness or  breach  of  duty" :  Pittsburgh  &  Connellsville 
Railroad  Co.  v.  Sentmeyer,  92  Pa.  280. 

The  judgment  is  reversed  and  is  here  entered  for  the 
defendant. 
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Leeds  v.  Perpetual  Building  and  Loan  Assn., 
Appellant. 

Building  and  loan  associations — Equitable  interest  in  stock — 
Pledge — Notice — Misapplication  of  stocJc. 

Where  a  building  and  loan  association  has  through  its  solicitors 
full  knowledge  of  an  outstanding  equitable  interest  in  its  own 
stock  which  has  been  pledged  for  a  debt  with  the  equitable  owner's 
consent,  and  the  association  as  pledgee,  without  the  consent  of  the 
equitable  owner,  and  at  the  direction  of  the  person  in  whose  name 
the  stock  stands  misapplies  the  pledged  stock,  the  association  will  be 
liable  for  such  misappropriation,  and  the  Act  of  May  6, 1911,  P.  L. 
130,  will  not  protect  it  from  such  liability. 

In  such  a  case  the  building  and  loan  association  is  guilty  of  a 
misappropriation,  if  it  forecloses  the  mortgage  for  which  the  stock 
was  specifically  pledged,  and  from  the  proceeds  of  the  sale  of  the 
real  estate  retains  an  amount  equal  to  the  surrender  value  of  the 
stock  on  which  the  equitable  owner  had  paid  all  the  fines  and  fees, 
in  order  that  it  might  apply  the  amount  of  such  surrender  value 
to  the  payment  of  an  entirely  different  loan  made  by  the  association 
to  the  person  in  whose  name  the  stock  in  question  stood. 

Argued  Oct.  12,  1915.  Appeal,  No.  41,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  Municipal  Court  of 
Philadelphia  Co.,  July  T.,  1914,  No.  397,  on  verdict  for 
plaintiff  in  case  of  Horace  W.  Leeds,  Trustee  of  the 
Bankrupt  Estate  of  Lewis  J.  Matthias  v.  Perpetual 
Building  and  Loan  Association.  Before  Rice,  P.  J.,  Or- 
LADY,  Head,  Porter,  Henderson,  Kephart  and  Trbx- 
LBR,  JJ.    Affirmed. 

Assumpsit  for  money  had  and  received.  Before 
Crane,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  charged  in  part  as  follows : 

As  the  court  recollects  the  testimony,  there  was  a 
property  at  No.  6217  Jefferson  street  which  was  mort- 
gaged by  the  plaintiff  in  this  case  in  the  defendant's 
building  and  loan  association  for  the  sum  of  |5,000.00. 
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Now,  if  that  were  all  that  was  in  the  ease,  it  would  be  a 
very  simple  matter  for  you  to  decide  the  case,  but  in  the 
course  of  time  there  were  defaults  made  in  the  payment 
for  the  stock  or  shares  in  this  building  and  loan  asso- 
ciation and  instead  of  a  suit  being  brought  for  the  bal- 
ance due  upon,  the  stock,  there  was  a  foreclosure  of  the 
mortgage  and  it  was  testified  here  that  there  was  a  cer- 
tain payment  made,  under  which  payment  the  building 
and  loan  association  received  or  rather  the  attorneys  as 
agents  for  the  building  and  loan  association  received  a 
sum  of  money  amounting  to  |5,648.89,  that  money  being 
turned  over  to  the  attorneys  Messrs.  Bernheimer  &  Sund- 
heim  by  the  sheriff  of  the  County  of  Philadelphia.  There 
was  subtracted  from  that  amount  the  money  due  the  at- 
torneys for  their  fees  in  connection  with  the  foreclosure 
proceedings,  or  an  amount  of  1250.00,  which  left  a  bal- 
ance of  15,398.89. 

Now,  under  the  rules  of  this  association,  when  a  man 
applies  for  a  loan  of  money  on  a  property,  it  becomes 
necessary  for  him  to  take  out  shares  of  stock  in  that  as- 
sociation and  in  this  particular  case,  the  testimony  was 
that  there  was  twenty-five  shares  of  stock  taken  out  but 
the  shares  of  stock  instead  of  being  taken  out  in  the 
name  of  plaintiflE,  they  were  taken  out  in  the  name  of 
Harry  P.  Katz,  and  that  testimony  is  what  makes  your 
consideration  of  the  facts  in  this  case  a  very  difficult  one. 

It  appears  further  from  the  evidence  that  on  the 
twelfth  day  of  May,  1913,  there  was  due  and  payable  on 
this  loan  a  total  of  |487.33,  and  it  further  appears  that 
on  the  twelfth  day  of  May,  1913,  those  twenty-five  shares 
of  stock  had  a  surrender  value,  amounting  to  |433.50. 
Therefore,  when  this  stock  was  cancelled,  and  it  was 
cancelled,  if  our  recollection  of  the  testimony  is  correct, 
on  the  twelfth  day  of  May,  1913,  there  was  due  to  the 
association  on  this  contract  the  sum  of  |5,000.00  to- 
gether with  the  unpaid  premiums  on  the  stock  and  the 
interest  and  the  penalties  amounting  to  the  sum  of 
1487.72,  which  added  to  the  debt  |5,000.00  makes  a  total 
of  15,487.72. 
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The  $487.72  is  made  up  in  this  way:  On  March  11, 
1913,  there  was  due  for  unpaid  premiums  on  this  stock — 
and  you  gentlemen  have  heard  that  these  premiums  are 
due  at  the  rate  of  one  dollar  monthly  per  share — on 
that  date  there  was  due  |175.00 ;  then  there  was  due  for 
arrears  of  interest  |175.00,  and  for  arrears  of  fines 
f29.14,  making  a  total  of  |379.14  due  on  the  stock  for 
that  date  and  up  to  and  including  May  12, 1913,  the  day 
when  this  stock  was  cancelled,  there  were  additional 
dues  or  premiums  on  the  stock  amounting  to  fSO.OO. 
There  were  additional  sums  due  for  interest  amounting 
to  130.00  and  there  was  due  for  fines  |4.29,  that  is  fines 
on  account  of  the  dues  $4.29  and  fines  on  account  of  the 
interest  f  4.29,  making  the  total  amount  due  $487.72. 

As  we  have  already  stated  that  would  make  a  total 
indebtedness  at  the  time  when  these  mortgages  and  stock 
was  cancelled,  $5,487.72. 

We  do  not  wish  to  confuse  you  gentlemen  with  figures, 
but  we  feel  it  is  somewhat  necessary  to  review  the  testi- 
mony. At  the  time  this  stock  was  cancelled,  it  had  what 
is  known  to  building  and  loan  association  oflScers  and 
stockholders  as  a  surrender  value  and  that  surrender 
value  was  $433.50.  Therefore,  in  order  to  ascertain  the 
total  amount  due  to  the  association  we  first  take  the 
amount  of  the  mortgage  of  $5,000.00  and  add  to  that 
the  total  amount  of  indebtedness  for  unpaid  premiums, 
dues  and  for  penalties,  and  that  makes,  as  we  have  said 
before,  $5,487.72,  and  from  that  amount,  in  order  to 
ascertain  the  exact  amount  due  the  building  and  loan 
association,  the  defendant  in  this  case,  we  subtract  the 
surrender  value  of  the  shares,  or  $433.50,  and  the  bal- 
ance, if  the  court  recollects  the  testimony  correctly,  was 
$5,054.22,  the  total  indebtedness.  The  property  was  sold 
by  the  sheriff  and  the  sum  realized  was  turned  over  by 
him  to  the  agents  of  the  association  or  the  solicitors,  and 
that  amount  was  $5,648.89,  from  which  amount  there 
was  allowed  an  attorney's  fee  of  $250.00,  leaving  as  a 
result  of  the  sheriff's  sale  on  the  foreclosure  of  that  mort- 
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gage  on  the  property  or  premises  No.  6217  Jefferson 
street,  f5,398.87.  From  that  amount,  which  is  the  total 
amount  realized  under  the  foreclosure  of  this  mortgage, 
we  have  subtracted  the  total  amount  of  indebtedness  due 
the  corporation,  the  Perpetual  Building  and  Loan  As- 
sociation, the  defendants  in  this  suit,  |5,054.22,  and  the 
difference  between  those  sums  is  $344.65,  and  that  is  the 
amount  for  which. suit  is  brought  by  reason  of  the  fact 
that  it  is  alleged  in  these  procedings  that  the  building 
and  loan  asociation  had  made  a  profit  out  of  the  sale  of 
that  house,  belonging  to  the  plaintiff  in  this  case,  in  the 
sum  of  1344.65.  Now,  gentlemen,  you  have  heapd  all  of 
the  testimony  and  it  is  for  your  consideration. 

The  defense,  as  we  recollect  the  testimony,  is  that  this 
man,  Mr.  Matthias,  the  plaintiff  in  the  case,  who  has 
since  gone  into  bankruptcy,  and  you  will  remember  that 
this  suit  is  brought  by  the  trustee  in  bankruptcy,  who  is 
properly  appointed  by  the  court  and  is  qualified  to  col- 
lect the  assets  of  the  bankrupt.  The  testimony  is  that 
this  man,  Mr.  Matthias,  the  plaintiff,  put  up  the  build- 
ing operation  on  Jefferson  street,  and  that  he  was  in  very 
serious  financial  difficulties — the  defendant  tells  you 
that  all  these  various  properties  were  mortgaged  up  to 
and  perhaps  were  in  excess  of  their  actual  value  and  that 
when  the  proposition  was  made  to  the  defendant  for  a 
loan  upon  these  properties,  the  building  and  loan  as- 
sociation refused  any  credit  to  Mr.  Matthias,  the  plain- 
tiff here,  and  they  would  only  extend  a  credit  here  on  the 
bond  or  the  obligation  in  writing  of  two  persons  who 
were  mentioned,  one  was  named  Katz  and  it  appears 
further  from  the  evidence,  that  the  stock  in  question, 
twenty -five  shares,  which  were  taken  in  this  association, 
apparently  for  securing  this  loan,  were  in  the  name  of 
the  man  Katz. 

It  is  for  you  to  determine  who  is  the  owner  of  this 

stock.    Who  is  entitled  to  that  |344.65?    The  defendant 

further  tells  you  that  Harry  P.  Katz,  who  is  the  man 

to  whom  he  has  already  referred,  and  another  man,  Mr. 

Vol.  lxi — 35 
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William  Abrahams,  had  already  or  were  about  to  bor- 
row the  sum  of  $13,000.00  from  this  building  and  loan 
association ;  that  they  borrowed  the  sum  of  $4,000.00  on 
one  property  on  Jefferson  street,  that  they  borrowed 
a  like  sum  for  another  property  on  Jefferson  street  and 
they  borrowed  |5,000.00  on  the  property  No.  6217  Jeffer- 
son street 

The  defendant  further  tells  you  that  at  the  time  of 
this  sheriff's  sale  there  were  certain  unliquidated 
amounts  as  between  Harry  P.  Katz  and  the  man  named 
Abrahams  and  the  Perpetual  Building  and  Loan  Asso- 
ciation. While  it  is  true  that  the  sum  for  which  this 
house  at  No.  6217  Jefferson  street  was  sold,  was  in 
excess  of  the  mortgage  upon  that  house,  they  applied 
the  excess  to  the  payment  of  the  obligations  owed  to 
the  building  and  loan  association  by  Harry  P.  Katz — 
that  testimony  is  also  before  you  for  your  considera- 
tion. 

There  haa  been  in  evidence  here  the  dates  when  the 
various  stock  was  issued  and  to  whom  it  was  issued  and 
also  dates  when  the  various  stock  was  cancelled.  You 
have  also  heard  all  of  the  evidence  as  to  the  three  sepa- 
rate mortgages  for  the  properties  on  Jefferson  street  and 
you  have  also  heard  the  evidence  more  particularly  as 
to  the  mortgage  upon  the  property  belonging  to  the 
plaintiff.  No.  6217  Jefferson  street.  Now,  gentlemen, 
did  the  building  and  loan  association  know  that  Harry 
P.  Katz  was  merely  a  straw  man  as  the  plaintiff  tells 
you  here?  Did  the  plaintiff  in  this  case  pay  the  pre- 
miums upon  the  stock  issued  in  the  name  of  Harry  P. 
Katz?  Those  are  questions  of  fact  and  are  exclusively 
questions  for  you  to  decide. 

[If  you  find  that  the  plaintiff  in  this  case  paid  the 
premiums  upon  that  stock  and  that  it  was  his  property 
upon  which  the  mortgage  was  placed,  then  the  court 
instructs  you  that  in  itself  is  sufficient  to  give  the  plain- 
tiff in  this  case  what  is  called  a  beneficial  ownership  in 
this  stock,  and  if  you  believe  the  plaintiff  in  this  case  had 
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a  beneficial  ownership  in  this  stock,  and  if  you  believe 
that  knowledge  was  conveyed  in  some  way,  in  writing 
or  by  word  of  mouth  to  the  defendants  in  this  case, 
then  the  court  instructs  you  that  it  became  the  duty  of 
the  defendants  in  the  distribution  of  the  assets  from 
the  sale  of  this  particular  house,  No.  6217  Jefferson 
street,  to  make  such  a  distribution  of  the  funds  as  would 
give  to  the  beneficial  owner  of  that  stock,  if  any,  such  a 
surplus  as  existed  after  the  payment  of  the  various  sums 
due  to  the  defendants.]  (8)  If  you  believe  there  was  a 
surplus  derived  from  the  sale  of  this  property,  No.  6217 
Jefferson  street,  after  all  such  indebtedness  was  paid, 
then  the  plaintiff  would  be  entitled  to  that.  But,  if  you 
believe,  on  the  other  hand,  that  the  plaintiff  in  this  case 
had  no  beneficial  ownership  in  this  stock ;  that  is  to  say, 
if  he  did  not  pay  anything  on  the  dues,  the  premiums  and 
the  fines,  then  your  verdict  will  be  for  the  defendant.  On 
the  other  hand,  if  you  believe  that  the  plaintiff  in  this 
case  had  a  beneficial  ownership  in  this  stock,  that  he  did 
pay  the  dues  and  premiums,  but  that  distribution  of  the 
funds  arising  from  the  sale  of  this  property  was  made  by 
the  defendant  company  or  its  authorized  agents  without 
knowledge  on  their  part  as  to  this  beneficial  ownership, 
then  your  verdict  will  be  for  the  defendant.  Was  the 
distribution  of  the  assets  from  the  sale  of  this  property 
made  before  the  agents  of  this  defendant  company 
learned  of  any  beneficial  ownership  in  the  plaintiff  in 
this  case  as  to  these  twenty-five  shares  of  stock  or  was 
it  afterwards  made?  Those  are  questions  of  fact  for 
you  and  it  is  for  you  to  determine  as  to  all  of  the  facts 
by  the  evidence  which  has  been  submitted. 

You  have  the  check  which  has  been  offered  here  from 
the  Real  Estate  Title  Insurance  and  Trust  Company  of 
Philadelphia,  showing  that  certain  mortgages  were  to 
be  satisfied  upon  the  receipt  of  that  check.  You  have 
also  all  of  the  various  letters  two  of  them  at  least  from 
the  solicitors  of  this  building  and  loan  association  to 
the  plaintiff  in  this  case,  and  those  letters  are  for  your 
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consideration  also.  It  is  for  you  to  determine  whether 
or  not  from  all  of  the  evidence  in  this  case  this  surplus 
of  1344.65  derived  from  the  sale  of  that  property,  No. 
6217  Jefferson  street,  belonged  to  the  plaintiff  under  the 
law  and  under  the  instructions  of  the  court  or  whether 
under  the  law  and  under  the  instructions  of  the  court  the 
defendant  company  had  a  right  to  apply  that  balance  or 
surplus  to  the  satisfaction  of  other  indebtedness  as  owed 
by  Harry  P.  Katz,  who  was  at  least  the  nominal  ouTier  of 
that  stock,  and  in  determining  that,  you  will  first  decide 
who  was  the  beneficial  owner  of  that  stock  and  then 
you  will  decide  what  knowledge,  if  any,  the  company 
had  as  to  that  beneficial  ownership. 

We  are  asked  by  the  plaintiff  to  charge  you  as  follows : 

"3.  If  the  amounts  paid  as  dues  upon  the  twenty-five 
shares  represented  by  stock  certificate  1399-C  were  paid 
with  money  belonging  to  Lewis  J.  Matthias,  then  Lewis 
J.  Matthias  was  the  beneficial  owner  of  these  shares, 
subject  to  the  interest  of  Perpetual  Building  and  Loan 
Association,  as  pledgee  thereof.'' 

Answer :  That  point  is  aflftrmed.    (4) 

"4.  If  Bernheimer  and  Sundheim  knew  that  Lewis  J. 
Matthias  was  the  beneficial  owner  of  the  twenty-five 
shares  represented  by  stock  certificate  1399-C  and  of 
6217  Jefferson  street,  then  Bernheimer  and  Sundheim 
had  no  right  to  apply  the  surplus  from  the  sheriffs  sale 
of  No.  6217  Jefferson  street  and  from  the  surrender 
value  of  these  shares  to  any  purpose  for  which  the  shares 
had  not  been  expressly  pledged.'' 

Answer:  That  point  is  aflSrmed.    (5) 

"5.  If  the  board  of  directors  of  Perpetual  Building 
and  Loan  Association  has  never  authorized  the  appli- 
cation of  either  the  surrender  value  of  the  twenty-five 
shares  represented  by  stock  certificate  1399-C  or  the  pro- 
ceeds from  the  sheriffs  sale  of  6217  Jeflferson  street  to 
any  purpose,  then  in  the  eyes  of  the  law  the  surplus 
remaining  after  paying  in  full  the  |5,000.00  loan  on  cer- 
tificate 1399-C  is  still  in  the  hands  of  the  Perpetual 
Building  and  Loan  Association." 
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Answer :  That  point  is  aflBrmed.     (6) 

Verdict  and  judgment  for  plaintiff  for  f353.63.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (3)  in  refusing 
binding  instructions  for  defendant  (4,  5,  6-8)  above  in- 
structions quoting  them,  and  (7)  as  follows: 

"The  learned  trial  judge  erred  in  admitting  the  evi- 
dence as  to  the  custom  of  issuing  stock  in  building  and 
loan  associations.'' 

Joseph  H.  Sundheim,  of  Bernheimer  d  Sundheim,  for 
appellant. 

Walter  C.  Longstreth,  for  appellee. 

Opinion  by  Kephart,  J.,  December  20, 1915 : 
The  facts  in  this  case  are  somewhat  complicated.  Ap- 
pellee secured  from  the  appellant  building  and  loan  as- 
sociation, a  loan  on  his  property.  No.  6217  Jeflferson 
street,  Philadelphia,  and  gave  therefor  his  mortgage. 
The  certificate  of  stock  which  was  the  basis  of  the  loan, 
was  issued  without  consent  of  the  appellee  in  the  name  of 
Katz,  an  obligor  on  a  collateral  bond.  This  collateral 
bond  was  given  to  secure  the  payment  of  appellee's  mort- 
gage, and  two  other  mortgages  assigned  to  the  appellant 
building  and  loan  association  by  Katz.  The  bond  was 
joined  in  by  one  Abrahams,  who  was  interested  in  this 
financial  transaction.  The  appellee  did  not  have  title  to 
the  premises  covered  by  these  two  mortgages  assigned 
by  Katz.  Upon  default  in  the  payment  of  the  monthly 
installments,  the  mortgage  on  the  appellee's  property 
was  foreclosed  by  the  appellant.  In  entering  judgment 
no  credit  was  given  appellee  for  the  surrender  value  of 
the  stock  standing  in  Katz's  name.  Appellant  received 
from  the  sale  of  the  mortgaged  premises  the  full  amount 
of  the  mortgage  debt,  delinquent  fines,  dues,  and  inter- 
est.   This  suit  was  brought  by  the  appellee  as  the  owner 
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to  recover  the  surrender  value  of  the  stock.  Katz  had 
pledged  it  as  collateral  for  appellee's  loan  and  after  the 
foreclosure  sale  it  had  been  cancelled  at  the  direction  of 
Katz  without  the  knowledge  or  consent  of  the  appellee. 
All  the  dues,  fines  and  charges  on  account  of  the  stock 
had  been  paid  by  the  appellee  either  directly  or  in  the 
sale  of  the  mortgaged  premises.  The  appellant  associ- 
ation retained  the  surrender  value  of  this  stock,  as  their 
solicitors  say,  for  the  protection  of  the  obligors  on  the 
collateral  bond  above  mentioned. 

Appellant  endeavors  to  avoid  liability  for  this  surren- 
der value  by  asserting. 

(1)  That  it  had  no  notice  of  the  appellee's  beneficial 
or  equitable  interest  in  the  stock.  When  the  appellee's 
loan  was  contracted,  the  solicitors,  who  had  general  con- 
trol, were  the  duly  authorized  agents  of  the  association. 
They  examined  the  titles,  prepared  all  papers  in  con- 
nection therewith,  and  received  through  other  trans- 
actions the  money  that  was  applied  on  the  monthly  set- 
tlements on  account  of  the  loan  and  stock.  They  made 
all  the  adjustments  in  connection  with  the  loan ;  they 
knew  in  what  manner  the  stock  had  been  issued,  the 
rules  governing  their  association  with,  reference  to  the 
issuance  of  stock,  and  that  the  appellee  was  entitled  to 
this  stock  unless  he  had  agreed  that  it  might  be  other- 
wise issued.  His  money  paid  the  dues  on  the  stock. 
With  all  this  knowledge  and  with  their  undoubted  au- 
thority from  the  company,  the  association  cannot  now 
be  heard  to  say  that  they  had  no  knowledge  of  the  ap- 
pellee's beneficial  interest.  Where  a  pledgee  has  full 
knowledge  of  an  outstanding  equitable  interest  in  stock 
which  has  been  pledged  for  a  debt  with  the  equitable 
owner's  consent,  and  the  pledgee,  without  the  consent  of 
the  equitable  owner  and  at  the  direction  of  the  person 
in  whose  name  the  stock  stands,  misapplies  the  pledged 
stock,  the  pledgee  will  be  liable  for  such  misappropri- 
ation and  the  Act  of  May  5, 1911,  P.  L.  130,  will  not  pro- 
tect the  pledgee  from  such  liability. 
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(2)  The  primary  liability  for  the  two  mortgages  as- 
signed by  Katz,  an  obligor  on  the  collateral  bond,  to  the 
building  and  loan  association,  was  the  property  covered 
by  the  mortgages,  the  title  to  which  was  never  in  the  ap- 
pellee. The  appellant  issued  forty  shares  of  stock  to 
Katz  on  account  of  these  loans.  These  properties  were 
sold  by  the  sheriff  at  the  suit  of  a  second  mortgage  credi- 
tor and  purchased  by  that  creditor.  When  a  default  was 
made  in  the  monthly  payments  on  account  of  the  two 
mortgages,  which  were  still  liens  against  the  mortgaged 
premises,  and  a  settlement  was  made  prior  to  the  pay- 
ment of  these  two  mortgages,  the  surrender  value  of  the 
stock  issued  to  Katz  was  rightly  applied  to  the  indebted- 
ness due  the  association  as  created  by  Katz.  Katz  was 
liable  under  his  contract  with  the  association  at  least  to 
the  extent  of  this  surrender  value  of  this  stock  which  he 
had  assigned  to  the  association  as  collateral.  This  real 
estate  was  subsequently  conveyed  to  Abrahams,  the  other 
obligor  on  this  collateral  bond,  and  at  the  same  time  the 
two  mortgages  were  paid  in  full  by  a  trust  company 
check.  At  no  time  does  it  appear  from  the  record  that 
either  of  these  obligors  were  compelled  to  pay  any  money 
on  account  of  the  collateral  bond.  Had  they  paid  any 
money  on  account  of  the  loans  it  would  have  been  because 
they  were  debtors  under  the  original  undertaking  which 
brought  this  appellant  into  the  transaction,  or  as  the 
owners  of  the  real  estate  mortgaged,  in  relief  of  the  en- 
cumbrances for  which  it  stood  as  primarily  liable.  It  is 
clear,  therefore,  assuming  that  the  appellee  could  have 
been  held  as  a  joint  obligor,  this  appellant  could  not 
withhold  from  him  the  surrender  value  of  his  stock  to 
apply  it  on  a  supposed  liability  arising  from  the  collat- 
eral bond  where  none  in  fact  ever  existed.  When,  by 
payments  and  the  sale  of  the  appellee's  property  under 
his  own  mortgage,  without  any  deductions  for  the  sur- 
render value  of  his  stock,  appellee's  debt  was  paid  in  full, 
the  purpose  for  which  appellee's  stock  was  pledged  was 
fully  accomplished.    The  stock  should  have  been  returned 
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to  him  in  kind.  While  it  is  true  that  a  creditor  cannot  re- 
lease a  part  of  the  property  held  as  security,  without 
discharging  a  surety,  the  surety  in  this  case  was  dis- 
charged from  all  liability  as  to  this  particular  debt  when 
it  was  paid,  and  the  appellee's  stock  here  in  question,  hav- 
ing been  specially  pledged  for  that  particular  debt,  was 
thereupon  released.  It  could  not  be  held  pending  the  de- 
termination of  a  possible  liability  on  a  collateral  under- 
taking for  which  it  was  in  no  sense  pledged.  Appellant 
might  have  deducted  this  surrender  value  from  the  debt 
due  by  the  appellee  on  his  mortgage.  Had  the  associ- 
ation done  so  it  would  not  have  received  from  the  sheriflf 
the  sum  of  money  that  it  did.  It  saw  fit  to  disregard  this 
surrender  value  and  liquidated  its  claim  without  con- 
sidering it.  When  they,  without  authority,  afterwards 
cancelled  the  stock  and  held  its  value  to  be  applied  as 
herein  indicated  to  a  possible  liability  on  some  other 
transaction,  it  committed  an  act  in  violation  of  the  pledg- 
or's rights,  and  is  therefore  liable  for  the  value  of  the 
stock.  The  time  when  each  of  these  several  transactions 
took  place  occurred  long  enough  before  this  suit  was 
brought  to  have  permitted  a  settlement  with  the  appellee. 
The  case  was  fairly  presented  by  the  trial  court  in  a 
charge  free  from  substantial  error.  The  seventh  assign- 
ment is  not  according  to  the  rules  of  this  court.  The 
assignments  of  error  are  all  overruled  and  the  judgment 
is  affirmed. 


Chilcott's  License. 


Liquor  laws — Refusal  of  license — Local  option  district — Division 
of  district — Appeals — Review. 

An  appeal  from  an  order  refusing  a  liquor  license  is  in  effect 
but  a  certiorari,  yet  where  the  court  sets  forth  in  the  record  as  part 
of  its  final  order  the  reasons  for  its  action,  the  appellate  court  will 
determine  whether  the  reasons  thus  assigned  are  legal  reasons; 
and  the  same  rule  applies  where  the  reasons  are  not  set  forth  in 
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the  order  itself,  but  are  stated  in  an  opinion  fil^d  in  the  proceed- 
ings. 

Where  a  district  has  been  created  a  local  option  district  under 
the  Act  of  April  3,  1872,  P.  L.  804,  but  has  been  subsequently  di- 
vided into  difPerent  municipal  divisions,  the  aggregate  vote  of  the 
whole  territory  as  originally  constituted,  governs  the  question  of 
"license"  or  **no  license"  for  all  the  new  divisions,  and  not  the 
vote  of  each  division. 

Argued  Oct.  15, 1915.  Appeal,  No.  29,  AprU  T.,  1916, 
by  Joseph  H.  Chilcott,  from  order  of  Q.  S.  Allegheny  Co., 
March  T.,  1915,  No.  1428,  refusing  a  retail  liquor  license. 
Before  RiCB,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexi^er,  JJ.    Affirmed. 

Petition  for  a  retail  liquor  license  in  East  Deer  Town- 
ship. From  the  record  it  appeared  that  under  the  Act  of 
April  3, 1872,  P.  L.  804,  East  Deer  Township  was  created 
a  local  option  district.  Subsequently  the  district  be- 
came subdivided  so  that  it  now  consists  of  the  town- 
ships of  East  Deer,  Springdale,  and  ,Frazer  and  Ches- 
wick  Borough  and  Springdale  Borough.  At  the  election 
held  on  Feb.  15,  1915,  the  result  of  the  election  in  the 
several  sub-divisions  on  the  question  of  license  was  as 
follows : 

For       Against 
License    License 

East  Deer  Township, 102  95 

Springdale  Township, 34  4 

Frazer  Township, 61  32 

Cheswick  Borough, 15  34 

Springdale  Borough, 110  164 


323  329 

While  the  subdivision,  now  known  as  East  Deer  Town- 
ship, voted  for  license  by  a  majority  of  seven,  the  terri- 
tory comprising  East  Deer  Township  as  created  by  the 
Act  of  1872  voted  against  license  by  a  majority  of  six. 
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The  court  in  opinions  by  Cohen  and  Brown,  JJ.,  re- 
fused the  license  on  the  ground  that  the  election  in  the 
original  local  option  district  resulted  in  a  majority 
against  license,  and  this  forbade  the  issuance  of  licenses 
in  the  Township  of  East  Deer. 

Error  assigned  was  the  order  of  the  court. 

Charles  A,  Pagan,  with  him  Leo  M.  Dillon  and  Wih 
Ham  A,  Magee,  for  appellant. 

A,  J,  Barron,  with  him  McKee,  Mitchell  &  Alter,  for 
appellees. 

Per  Curiam,  December  20, 1915 : 

This  is  an  appeal  from  an  order  refusing  the  appel- 
lant's application  for  a  retail  liquor  license  for  premises 
situate  in  the  Village  of  Hite,  East  Deer  Township,  Alle- 
gheny County.  The  appellant's  counsel  correctly  argue 
that  an  appeal  from  such  an  order  is  in  effect  but  a 
certiorari,  yet  where  the  court  sets  forth  in  the  record 
as  part  of  its  final  order  the  reasons  for  its  action,  the 
appellate  court  will  determine  whether  the  reasons  thus 
assigned  are  legal  reasons :  Gemas's  License,  169  Pa.  43. 
The  same  has  been  held,  practically,  where  the  court 
filed  an  opinion  in  connection  with  the  order,  or  even 
after  making  the  order  which  was  evidently  intended  to 
express  its  reason  or  reasons  for  refusing  the  applica- 
tion. See  Venango  County  Liquor  License,  58  Pa.  Su- 
perior Ct.  277,  294,  and  cases  there  cited.  In  the  case  in 
hand,  the  court  stated  in  its  order  that  it  refused  the 
license  for  reasons  set  forth  in  opinions  filed.  We  have, 
therefore,  examined  and  considered  the  reasons  assigned 
by  the  court  in  the  opinions  as  if  they  had  been  embodied 
at  length  in  the  final  order.  It  is  thus  seen  that  the 
court  held  that  the  local  option  law  of  April  3,  1872,  P. 
L.  804,  which  originally  applied  to  East  Deer  Township 
as  then  constituted  was  intended  to  constitute  the  entire 
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territory  a  local  option  district;  that  originally  the 
electors  in  the  entire  township  were  entitled  to  vote 
upon  the  question  whether  license  should  be  granted  in 
any  part  of  the  territory ;  and  that  this  operative  effect 
of  the  act  was  not  changed  by  the  subsequent  sub^divis- 
ion  of  the  territory  into  separate  municipalities  for  other 
purposes.  We  all  concur  in  this  conclusion.  We  are  of 
opinion  that  it  is  in  accordance  with  the  principles  thus 
expressed  in  Rassau  v.  Campbell,  236  Pa.  455:  "The 
formation  of  a  new  municipal  district  out  of  a  territory 
to  the  electors  of  which  has  been  given  the  right  to  decide 
whether  liquor  licenses  shall  be  granted  or  refused  does 
not  affect  the  operation  of  the  law  over  the  whole  terri- 
tory for  which  it  was  passed.  It  remains  in  full  force  in 
both  the  old  and  new  districts:  Joyce  on  Intoxicating 
Liquors^  Section  379.  As  to  this  we  have  lately  said ;  'The 
safer  and  sounder  rule  is  that  it  applies  to  the  entire  ter- 
ritory, no  less  and  no  more,  to  which  the  legislature  made 
it  applicable,  and  that  these  territorial  limits  are  not  af- 
fected by  subsequent  changes  of  municipal  division  lines. 
This  is  the  doctrine  of  Parsons  v.  Winslow,  1  Grant  160, 
and  Clifford  v.  Belstering,  2  S.  &  R.  107.  This  has  also 
been  the  recognized  rule  in  dealing  with  local  prohibitory 
liquor  laws.  It  is  sound  and  should  not  be  disturbed' ; 
Federal  St.  &  Pleasant  Valley  Passenger  Ry.  Co.  v.  Pitts- 
burgh, 226  Pa.  419.'' 
The  order  is  affirmed. 


West  Virginia  Pulp  &  Paper  Co.,  Appellant,  v. 
Public  Service  Commission. 

Constiiuiional  law — Act  of  June  S,  1916,  P.  L,  779 — Public  serv- 
ice commission — Title  of  act — Special  legislation — Courts — Revival 
and  amendment  of  acts — Trial  hy  jury — Unworkable  act. 

The  Act  of  June  3, 1915,  P.  L.  779,  by  which  the  Superior  Court 
is  substituted  for  the  Court  of  Common  Pleas  of  Dauphin  County 
as  the  court  by  which  appeals  from  the  findings  and  orders  of  the 
Public  Service  Commission  shall  be  determined,  is  constitutional. 
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The  act  is  not  within  the  prohibition  of  Sec.  7,  of  Art.  Ill,  of  the 
Constitution,  in  that  it  is  special  legislation  regulating  the  prac- 
tice and  jurisdiction  of  the  Superior  Court. 

The  act  does  not  con1;;ravene  Sec.  26,  of  Art  V,  of  the  Constitu- 
tion, which  provides  that  all  laws  relating  to  courts  shall  be  gen- 
eral and  of  uniform  operation,  and  the  organization,  jurisdiction 
and  power  of  all  courts  of  the  same  class  or  grade  so  far  as  regu- 
lated by  law  and  the  force  and  effect  of  the  process  and  judgment 
of  such  court  shall  be  uniform. 

The  act  is  not  repugnant  to  Sec.  6,  of  Art.  Ill,  of  the  Constitu- 
tion, which  provides  that  no  law  shall  be  revived  and  amended  or 
the  provisions  thereof  extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revived,  amended,  extended  or  con- 
ferred shall  be  reenacted  and  published  at  length. 

The  act  does  not  contravene  Sections  6  and  9,  of  Article  I,  se- 
curing the  right  to  trial  by  juiy  in  cases  of  deprivation  of  prop- 
erty. 

The  act  does  not  contravene  Sec.  8,  of  Art.  XVI,  securing  com- 
pensation for  private  property  taken,  injured  or  destroyed  for 
public  use,  and  providing  for  the  determination  of  the  amount  of 
damage  in  all  such  cases  when  appealed  by  a  jury. 

The  act  is  not  invalid  and  void  on  the  ground  that  the  amend- 
ments contained  therein  make  the  act  as  amended  both  ^incongru- 
ous and  unworkable." 

Argued  Oct.  19, 1915.  Appeal,  No.  5,  March  T.,  1916, 
by  plaintiflfs,  from  order  of  Public  Service  Commission 
No.  300,  Complaint  Docket,  dismissing  complaint  in 
case  of  West  Virginia  Pulp  &  Paper  Co. ;  New  York  and 
Pennsylvania  Co.;  the  D.  M.  Bare  Paper  Co.  and  the 
York  Haven  Paper  Co.  v.  The  Public  Service  Commis- 
sion of  the  Commonwealth  of  Pennsylvania,  The  Penn- 
sylvania Railroad  Company ;  Huntingdon  &  Broad  Top 
Mountain  Railroad  Co.;  Philadelphia,  Baltimore  & 
Washington  Railroad  Co.  and  West  Jersey  and  Seashore 
Railroad  Co,  Before  Rice,  P.  J.,  Orlady,  Head,  Por- 
ter, Henderson,  Kephart  and  Trexler,  JJ.  Rule  to 
quash  appeal  discharged. 

Motion  to  quash  appeal. 

The  motion-  to  quash  the  appeal  was  as  follows : 

The  Pennsylvania  Railroad  Company,  Philadelphia, 
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Baltimore  &  Washington  Railroad  Company  and  West 
Jersey  &  Seashore  Railroad  Company,  intervenors  in 
the  above  entitled  proceeding,  by  their  counsel,  respect- 
fully move  the  court  to  quash  the  appeal  in  the  ^bove 
entitled  proceeding  for  the  following  reasons : 

First.  The  appeal  purports  to  have  been  taken  from 
the  finding,  determination  and  order  of  the  Public  Serv- 
ice Commission  of  the  Commonwealth  of  Pennsylvania 
to  the  Superior  Court,  under  the  provisions  of  the  Act 
approved  the  3d  day  of  June,  1915,  amending  the  Pub- 
lic Service  Company  Law  of  Pennsylvania,  approved 
July  26, 1913,  which  said  Act  of  June  3, 1915,  is  uncon- 
stitutional and  void. 

Second.  That  while  the  above  appeal  is  taken  from 
the  finding,  determination  and  order  of  the  Public  Serv- 
ice Commission  to  the  Superior  Court,  the  Public  Serv- 
ice Company  Law  of  July  26,  1913,  as  amended  by  the 
Act  of  June  3, 1915,  directs  in  Section  18,  of  Article  VI, 
that  the  record  of  the  proceedings  in  said  case  shall  be 
certified  to  the  Court  of  Common  Pleas  of  Dauphin 
County. 

Third.  That  under  the  provisions  of  the  said  Public 
Service  Company  Law,  as  amended,  the  appellate  court 
is  to  determine  from  the  record  certified  to  it  by  the 
commission  whether  or  not  the  order  appealed  from  is 
reasonable  and  in  conformity  with  law,  but  there  is  no 
provision  in  said  act,  as  amended,  or  in  any  other  law 
of  this  Commonwealth,  by  which  the  record  and  proceed- 
ings before  the  Public  Service  Commission  may  be 
brought  before,  or  certified  to,  the  Superior  Court. 

J,  E,  B.  Cunningham  and  John  G.  Johnson,  with  them 
William  I.  Schaffer,  Charles  H.  Bergner  and  Frederic  L. 
Ballard,  for  intervenors  on  motion  to  quash. 

The  amendments  are,  in  eflfect,  prohibited  special  leg- 
islation, in  that  (a)  They  regulate  the  practice  and  jut- 
isdiction  of  the  Superior  Court  in  a  special  manner  in 
certain  cases  in  violation  of  Section  7,  of  Article  III,  of 
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the  Constitution;  and  (b)  Conflict  with  Section  26,  of 
Article  V,  providing  that  "All  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,  and  the  or- 
ganization, jurisdiction  and  powers  of  all  courts  of  the 
same  class  or  grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process  and  judgment  of  such 
courts,  shall  be  uniform,^^  etc. :  Nobles  v.  PioUet,  16  Pa. 
Superior  Ct.  386;  Platt-B'arber  Co.  v.  Groves,  193  Pa. 
475;  Christner  v.  John,  171  Pa.  527;  Strine  v.  Foltz,  113 
Pa.  349;  Mansfield's  Case.  22  Pa.  Superior  Ct.  224. 

The  Act  of  1915  amends  and  extends  and  confers  the 
provisions  of  other  laws  without  reenacting  and  publish- 
ing them  at  length :  Com.  v.  Halstead,  1  Pa.  C.  C.  R. 
335;  In  re  Greenfield  Avenue,  191  Pa.  290;  Donohugh 
V.  Roberts,  15  Philadelphia  144 ;  Pittsburgh's  Petition, 
138  Pa.  401 ;  Titusville  Iron  Works  v.  Keystone  Oil  Co., 
122  Pa.  627;  Lloyd  v.  Smith,  176  Pa.  213;  Reid  v. 
Smoulter,  128  Pa.  324. 

The  amendments  of  1915  contravene  the  constitu- 
tional provisions  preserving  the  right  to  trial  by  jury  and 
prescribing  the  method  of  ascertaining  the  amount  of 
damages  where  private  property  is  taken,  injured  or  de- 
stroyed for  public  use. 

Roberto.  Jenks,  with  him  E.  B.  Richards^  O.  H.  Hemt 
and  William  A.  Glasgow,  Jr,,  for  appellants  on  motion 
to  quash. 

Wm.  H.  Keller,  Deputy  Attorney  General,  with  him, 
TTm.  N,  Trinkle  and  Francis  Shunk  Brown,  Attorney 
General,  for  the  Commonwealth,  cited :  Penna.  R.  R.  Co. 
v.  Ewing,  241  Pa.  581 ;  Small  v.  Small,  129  Pa.  366 ;  Com. 
V.  Shaleen,  215  Pa.  595 ;  Moore  v.  Chartiers  Valley  Water 
Co.,  216  Pa.  457;  Penna.  R.  R.  Co.  v.  Riblet,  66  Pa.  164; 
Lancaster  County  v.  Frey,  128  Pa.  593 ;  Com.  v.  Moir, 
199  Pa.  534;  Com.  v.  Hyneman,  242  Pa.  244;  Com.  v. 
Butler,  99  Pa.  535;  Sharpless  v.  Mayor  of  Philadelphia, 
21  Pa.  147;  Com.  v.  McComb,  39  Pa.  Superior  Ct.  411; 
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In  re  Sugar  Notch  Borough,  192  Pa.  349;  Com.  v.  Mid- 
dleton,  210  Pa.  582;  Penna.  Telephone  Co.  v.  South 
Bethlehem  Borough,  16  D.  R.  878;  Com.  v.  Beatty,  15 
Pa.  Superior  Ct.  5;  Com.  v.  Fisher,  213  Pa.  48;  Steg- 
maier  v.  Jones,  203  Pa.  47 ;  Gottschall  v.  Campbell,  234 
Pa.  347;  Com.  v.  Broad  Street  Rapid  Transit  St.  Ry., 
219  Pa.  11;  Davis  v.  Moore,  50  Pa.  Superior  Ct.  494. 

Opinion  by  Henderson,  J.,  December  20, 1915 : 
The  questions  involved  in  this  case  arise  on  an  appeal 
of  the  complainants  from  the  action  of  the  Public  Serv- 
ice Commission  of  the  Commonwealth  on  the  objec- 
tions of  the  complainants  to  an  increase  of  freight 
rates  proposed  to  be  charged  by  the  railroad  companies 
above  named  for  the  transportation  of  pulp  wood  be- 
tween points  within  the  State,  which  proposed  rates  were 
alleged  to  be  unjust,  unreasonable,  and  unjustly  dis- 
criminatory. After  a  hearing  the  prayer  of  the  peti- 
tioners was  refused  and  the  complaint  dismissed.  An 
appeal  from  this  order  was  taken  to  the  Superior  Court 
under  the  Act  of  June  3, 1915.  Thereupon  the  interven- 
ing companies  moved  the  court  to  quash  the  appeal. 
The  principal  reason  assigned  in  support  of  the  motion 
was  that  the  act  referred  to  is  unconstitutional  in  three 
respects :  (a)  that  it  is  within  the  prohibition  of  Section 
7f  of  Article  III,  of  the  Constitution,  in  that  it  is  special 
legislation  regulating  the  practice  and  jurisdiction  of 
the  Superior  Court  and  of  Section  26,  of  Article  V,  which 
provides  that  all  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation  and  the  organization,  juris- 
diction and  powers  of  all  courts  of  the  same  class  or 
grade  so  far  as  regulated  by  law  and  the  force  and  effect 
of  the  process  and  judgment  of  such  courts  shall  be  uni- 
form, etc.;  (b)  that  the  act  is  repugnant  to  Section  6, 
of  Article  III,  of  the  Constitution,  which  provides  that 
no  law  shall  be  revived  and  amended  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revived,  amended,  ex- 
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tended  or  conferred  shall  be  reenacted  and  published  at 
length ;  (c)  that  the  act  contravenes  Sections  6  and  9,  of 
Article  I,  securing  the  right  to  trial  by  jury  in  cases  of 
deprivation  of  property  and  of  Section  8,  of  Article  XVl^ 
securing  compensation  for  private  property  taken,  in- 
jured or  destroyed  for  public  use  and  providing  for  the 
determination  of  the  amount  of  damage  by  a  jury  in  all 
such  cases  when  appealed. 

Objection  is  also  made  to  the  act  on  the  ground  that 
the  amendments  contained  therein  make  the  amended 
act  "incongruous  and  unworkable."  The  argument 
in  support  of  the  first  proposition  is  that  by  the  letter 
and  spirit  of  the  Constitution  courts  of  this  Com- 
monwealth are  divided  into  two  general  classes:  ap- 
pellate courts  and  courts  of  original  jurisdiction,  that 
the  Supreme  Court  and  the  Superior  Court  are  the  ap- 
pellate courts  of  the  Commonwealth,  that  the  Constitu- 
tion has  designated  what  original  jurisdiction  may  be  ex- 
ercised by  the  Supreme  Court,  as  provided  in  Section  3, 
of  Article  V ;  that  the  Superior  Court:  was  established 
by  the  Act  of  June  24,  1895,  as  amended  by  the  Act  of 
May  5,  1899,  as  an  "Intermediate  Court  of  Appeal,"  the 
jurisdiction  of  which  was  established  by  the  said  acts. 
TLe  status  of  the  Superior  Court  it  is  contended  is  there- 
by fixed,  in  one  of  the  constitutional  classes  of  courts, 
as  a  court  of  appeal  without  any  original  jurisdiction, 
except  as  conferred  by  the  statute,  notwithstanding 
which  by  the  amendment  under  consideration,  the  legis- 
lature has  attempted  to  confer  on  the  Superior  Court  an 
entirely  new  and  different  kind  of  jurisdiction  in  a  spe- 
cial class  of  cases,  the  class  of  cases  referred  to  being  the 
orders  made  by  the  Public  Service  Commission.  Pur- 
suant to  the  powers  vested  by  law  in  that  body,  the  juris- 
diction thus  conferred  is,  it  is  contended,  original  juris- 
diction and  to  confer  such  jurisdiction  on  an  appel- 
late court  is  contrary  "to  the  spirit  of  our  Constitution," 
and  when  limited  to  a  special  class  of  appeals  is  viola- 
tive of  the  constitutional  provision  above  recited.    A 
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consideration  of  these  objections  must  be  had  in  the 
light  of  numerous  decisions  through  many  years,  which 
hold  that  every  possible  presumption  is  in  favor  of  the 
validity  of  a  statute  and  this  continues  until  the  contrary 
is  shown  beyond  a  reasonable  doubt.  It  is  only  when  the 
statute  violates  the  Constitution  clearly,  palpably,  plain- 
ly, and  in  such  manner  as  to  leave  no  doubt  or  hesitation 
in  the  mind  that  it  is  to  be  nullified.  At  the  formation  of 
the  government  the  legislature  was  the  body  constituted 
to  enact  laws.  Coming  as  it  does  by  frequent  elections 
directly  from  the  people,  the  public  will  expressed  by  its 
enactments  becomes  the  law  of  the  Commonwealth.  It 
is  not  appointed  for  the  exercise  of  specially  defined  legis- 
lative powers  but  is  invested  with  general  authority  to 
enact  laws  at  its  discretion,  subject  only  to  the  limited 
restrictions  established  in  the  Constitution.  It  is  within 
the  power  of  the  court  to  annul  a  statute,  which  the  Con- 
stitution prohibits,  but  such  action  can  only  be  supported 
when  the  enactment  cannot  be  sustained  under  any  rea- 
sonable construction. 

Questions  with  regard  to  the  propriety  of  legislation 
or  the  judicious  exercise  of  discretion  by  the  legislature 
are  not  matters  of  concern  to  the  courts  so  long  as  the 
action  of  that  body  does  not  transgress  the  limits  clearly 
prescribed  by  the  Constitution.  There  is  much  discus- 
sion and  often  a  wide  difference  of  opinion  as  to  the  wis- 
'  dom  of  many  enactments,  but  the  views  of  the  court  are 
not  affected  by  considerations  of  this  character,  in  de- 
termining the  constitutionality  of  a  statute.  Applying 
the  principles  above  stated  to  the  objections  presented  in 
support  of  the  motion  to  quash  the  appeal,  does  it  clearly 
appear  that  the  statute  complained  of  regulates  the  prac- 
tice and  jurisdiction  of  the  Superior  Court  in  a  special 
manner  and  is,  therefore,  a  special  law?  It  is  not  con- 
tended that  this  court  is  not  a  lawfully  constituted  tri- 
bunal, but  because  the  Constitution  has  divided  the 
courts  into  two  general  classes,  namely,  appellate  courts, 
and  courts  of  original  jurisdiction,  and  the  Superior 
Vol.  lxi— 36 


Digitized  by 


Google 


562  W.  VA.  P.  &  P.  CO.,  Appel.,t;.  PUBLIC  SERVICE  COM. 
Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
Court  was  established  as  an  intermediate  court  of  ap- 
peal, the  conferring  of  jurisdiction  on  that  court  to  hear 
appeals  from  an  administrative  body  or  commission  es- 
tablished for  the  purpose  of  regulating  public  service 
companies,  is  said  to  be  contrary  to  the  spirit  of  the  Con- 
stitution on  the  ground  that  the  jurisdiction  thus 
conferred  is  original  and,  therefore,  not  within  the 
general  purpose  of  the  organization  of  the  Superior 
Court  and,  further,  that  when  this  jurisdiction  is 
limited  to  a  special  class  of  appeals  it  violates  the  let- 
ter of  the  Constitution  in  being  special  legislation.  Ar- 
ticle V  of  the  Constitution  not  only  provides  for  the 
several  courts  therein  designated  but  also  makes  express 
provision  for  such  other  courts  as  the  general  assembly 
may  from  time  to  time  establish  aijd  authority  is  therein 
given  to  the  legislature  to  change  the  jurisdiction  of  the 
Supreme  Court  and  the  Courts  of  Common  Pleas.  No 
plainer  words  could  be  employed  to  express  the  inten- 
tion to  vest  in  the  legislature  the  power  to  create  new 
courts,  not  only  similar  to  those  named  but  also  of  a 
character  and  having  a  jurisdiction  different  from  those 
set  forth.  No  attempt  was  made  in  that  instrument  to 
define  nor  limit  the  jurisdiction  of  courts  which  might 
be  so  established.  This  was  wisely  left  to  the  discretion 
of  the  general  assembly.  The  expanding  population, 
wealth,  and  industrial  enterprise  of  the  inhabitants  of 
the  State  would  render  necessary  from  time  to  time  new 
courts,  exercising  such  jurisdictions  as  might  be  deemed 
proper  and  adapted  to  the  public  conditions.  The  power 
to  create  the  court  necessarily  includes  that  to  grant 
such  jurisdiction  as  seemed  to  the  legislature  appro- 
priate and  to  prescribe  the  procedure  therein.  The 
power  to  confer  includes  the  power  to  divide  and  to  add 
to.  This  power  is  concisely  stated  by  Justice  Agnew  in 
Commonwealth,  ex  rel.,  v.  Hippie,  69  Pa.  9 :  "The  Con- 
stitution having  neither  defined  nor  limited  the  juris- 
dictions of  the  courts  named  in  the  Constitution,  or  of 
those  to  be  afterwards  established,  the  power  to  create 
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new  courts  and  new  law  judges  carried  with  it  the  power 
to  invest  them  with  such  jurisdictions  as  appear  to  be 
necessary  and  proper,  and  to  part  and  divide  the  judicial 
powers  of  the  state  so  as  to  adapt  them  to  its  growth 
and  change  of  circumstances."  The  same  subject  is 
discussed  at  length  by  Justice  Potter  in  Gottschall  v. 
Campbell,  234  Pa.  347,  and  by  Judge  Head  in  Common- 
wealth V.  Hopkins,  53  Pa.  Superior  Ct.  16,  which  case 
was  aflSrmed  by  the  Supreme  Court  in  241  Pa.  213. 
These  and  other  cases  w^hich  might  be  cited  make  it  clear 
that  the  Constitution  not  only  permits  the  legislature  to 
make  new  enactments  in  the  structure  and  jurisdiction 
of  the  courts,  but  also  to  change  the  procedure  therein, 
and  the  history  of  the  courts  in  this  Commonwealth 
shows  that  this  has  frequently  been  done.  We  are  una- 
ble to  agree  with  the  contention  of  the  learned  counsel 
for  the  intervenors  that  the  authority  conferred  on  the 
Superior  Court  by  the  act  is  original  jurisdiction.  It  is 
true,  the  Public  Service  Commission  is  not  a  court  of  law, 
but  it  is  invested  with  large  supervisory  authority  with 
respect  to  the  regulation  of  public  service  companies 
and  has  quasi  judicial  functions  with  respect  thereto. 
The  duties  which  it  performs  are 'not  within  the  capacity 
of  the  Superior  Court  in  the  first  instance,  and  juris- 
diction is  only  had  in  that  court  when  the  particular 
question  involved  has  been  first  considered  and  decided 
by  the  Public  Service  Commission.  The  action  of  the 
latter  body  is  made  a  matter  of  record.  This  record  in 
a  particular  proceeding  may  be  removed  to  the  Superior 
Court.  This  is  done  by  a  method  which  the  statute  de- 
scribes as  an  "appeal"  and  the  subsequent  proceedings 
provided  for  have  some  of  the  features  of  an  appeal  from 
a  proceeding  in  a  law  court  other  than  those  arising 
from  actions  at  law.  All  of  the  cases  so  authorized  to 
be  heard  by  the  Superior  Court  are  first  heard  and  de- 
termined by  the  Public  Service  Commission  and  the  in- 
quiry in  the  Superior  Court  is  limited  to  the  case  as 
found  in  the  record  of  the  proceedings  before  the  com- 
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mission.  The  trial  in  the  Superior  Court  is  in  fact, 
therefore,  an  appellate  review.  If  it  were  conceded, 
however,  that  the  jurisdiction  thus  conferred  is  original 
jurisdiction,  we  look  in  vain  in  the  language  of  the  Con- 
stitution for  any  provision  which  prevents  the  legisla- 
ture from  conferring  the  jurisdiction  thus  created  on 
this  court.  Granted  that  the  public  service  corpora- 
tions constitute  a  distinct  class  of  corporations,  the  ob- 
jection that  the  provisions  for  appeal  are  not  the  same 
as  provided  for  appeals  from  law  courts  is  not  a  per- 
suasive consideration  in  support  of  the  intervenors'  posi- 
tion. Procedure  is  a  matter  of  statutory  regulation  if 
not  forbidden  by  the  Constitution,  and  it  has  never  been 
claimed  so  far  as  we  are  able  to  discover  that  the  regula- 
tion as  to  all  appeals  must  be  the  same  with  respect  to 
the  time  within  which  they  are  taken  or  the  require- 
ments with  reference  to  bail  and  supersedeas.  The  pro- 
vision for  criminal  cases  might  well  be  diflferent  from 
those  relating  to  actions  at  law.  Regulations  govern- 
ing appeals  from  decrees  in  equity  or  proceedings  in  the 
Orphans'  Court  need  not  necessarily  be  the  same.  An  ex- 
amination of  the  statutes  shows  that  prior  to  the  Act  of 
May  19,  1897,  regulating  the  practice  on  appeals  to  the 
Supreme  and  Superior  Courts  uniformity  did  not  exist 
with  reference  to  the  time  within  which  appeals  must  be 
taken  and  under  the  Act  of  1897  several  classes  of  appeals 
are  recognized  with  respect  to  orders  of  supersedeas,  and 
Section  12  of  the  act  provides  that  in  "all  other  classes 
of  cases  not  herein  otherwise  provided  for,  the  appeal 
shall  not  operate  as  a  supersedeas  unless  so  ordered  by 
the  court  below  or  the  appellate  court  or  any  judge 
thereof,  etc.''  The  fact  that  the  appeal  is  taken  by  peti- 
tion does  not  imply  that  it  is  only  to  be  had  on  allow- 
ance of  the  appellate  court.  The  word  "petition"  is  evi- 
dently used  to  describe  the  method  by  which  the  record 
of  the  proceeding  before  the  commission  is  brought  into 
the  Superior  Court  for  the  purpose  of  review  and 
w^hether  it  be  called  a  petition  or  an  appeal  is  unimpor- 


Digitized  by 


Google 


W.  VA.  P.  &  P.  CO.,  Appel.,!;.  PUBLIC  SERVICE  COM.  565 
656,  (1916).]  Opinion  of  the  Court. 

tant  in  view  of  the  direction  of  the  statute  that  the 
record  be  thus  brought  up  and  that  jurisdiction  of  the 
case  be  thereby  acquired  by  the  Superior  Court  for  pur- 
poses of  review.  There  being  no  prohibition  in  the  let- 
ter of  the  Constitution  or  its  necessary  implication,  we 
are  unable  to  find  any  support  for  the  contention  that 
the  spirit  of  the  Constitution  prohibits  the  statute. 
There  is  no  warrant  for  an  appeal  to  the  spirit  of  that 
instrument  independently  of  language  therein  out  of 
which  such  spirit  necessarily  arises.  A  similar  argu- 
ment was  made  in  Sharpless  v.  The  Mayor  of  Philadel- 
phia, 21  Pa.  147,  where  the  court  was  asked  to  hold  that 
a  law  though  not  prohibited  is  void  if  it  violates  the 
spirit  of  our  institutions.  This,  it  was  held,  could  not 
be  done  because  it  would  be  assuming  a  right  to  change 
the  Constitution  and  to  supply  what  the  court  might 
conceive  to  be  its  defects  and  to  interpolate  into  it  what- 
ever in  the  opinion  of  the  court  ought  to  have  been  put 
there  by  its  framers.  "The  Constitution  has  given  us 
a  list  of  the  things  which  the  legislature  may  not  do.  If 
we  extend  that  list  we  alter  the  instrument."  There  is 
but  one  Superior  Court.  Its  jurisdiction  extends 
throughout  the  State.  The  subjects  of  jurisdiction  are 
classified  and  therefore  the  conferring  of  jurisdiction  on 
that  court  cannot  be  properly  said  to  be  special  legisla- 
tion. The  jurisdiction  conferred  by  the  Act  of  1895  has 
since  been  largely  extended  and  the  jurisdiction  of  the 
Supreme  Court  divided,  but  it  has  not  been  contended  in 
the  years  succeeding  the  changes  thus  made,  that  these 
courts  were  not  exercising  their  full  and  proper  juris- 
diction. The  Public  Service  Commission  has  super- 
visory control  over  those  corporations  in  the  Common- 
wealth, commonly  known  as  public  service  corporations. 
They  are  recognized  as  a  class  peculiarly  related  to  the 
population  of  the  Commonwealth  affecting  all  the  inter- 
ests of  the  people  to  a  greater  or  a  less  degree,  control- 
ling large  capital ;  having  their  existence  by  the  permis- 
sion of  the  Commonwealth  and  exercising  special  privi- 
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leges  by  legislative  grant  and  constituting  necessary 
monopolies  to  a  greater  or  less  degree.  The  reasons  are 
obvious  for  recognizing  them  as  a  class  of  corporations 
over  which  the  Commonwealth  should  exercise  super- 
visory control.  The  doctrine  of  classification  has  been 
established  -in  many  cases.  It  was  said  in  Wheeler  v. 
Philadelphia,  77  Pa.  338,  that  a  statute  which  relates  to 
persons  or  things  as  a  class  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons  or  things  of 
a  class  comes  within  the  constitutional  prohibition. 
And  in  Seabold  v.  Commissioners,  187  Pa.  318,  it  was 
held  that  "legislation  for  a  class  distinguished  from  a 
general  subject  is  not  special,  but  general,  and  classifi- 
cation is  a  legislative  question,  subject  to  judicial  revi- 
sion only  so  far  as  to  see  that  it  is  founded  on  real  dis- 
tinctions in  the  subjects  classified,  and  not  on  artificial 
or  irrelevant  ones  used  for  the  purpose  of  evading  the 
constitutional  prohibition.  If  the  distinctions  are  genu- 
ine the  courts  cannot  declare  the  classification  void, 
though  they  may  not  consider  it  to  be  on  a  sound  basis." 
A  reference  to  the  opinion  of  Justice  Mbstbezat  in  Com- 
monwealth V.  Grossman,  248  Pa.  11,  will  show  to  what 
an  extent  classification  has  been  applied  on  a  wide  va- 
riety of  subjects  to  which  references  may  be  added  the 
recent  opinions  of  President  Judge  Rice  in  Wilson  v. 
Edwards,  32  Pa.  Superior  Ct  295,  and  Findtey  v. 
Bryans,  58  Pa.  Superior  Ct.  399.  From  all  of  which 
cases  and  many  others  to  the  same  effect  it  is  clear  that 
the  classification  of  public  service  corporations  is  not  an 
arbitrary  selection  but  rests  on  substantial  distinctions. 
So  far  as  transportation  companies  are  concerned  (and 
the  intervenors  are  of  that  class)  the  Constitution  itself 
recognizes  the  distinction  between  them  and  other  cor- 
porations and  provides  in  Article  XVII,  for  the  very 
regulation  which  the  Public  Service  Commission  was  in. 
tended  to  provide  as  a  part  of  its  duty.  This  has  been 
done  under  the  federal  laws  and  under  the  laws  of  all 
the  states.    The  power  heretofore  existing  in  the  courts 
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of  the  Commonwealth  was  to  a  considerable  extent 
transferred  by  the  Act  of  July  21,  1913,  to  the  Public 
Service  Commission. 

Nor  can  we  find  greater  support  to  the  objection  that 
the  legislation  is  not  of  general  and  uniform  operation. 
There  being  but  one  court  of  the  class  whose  jurisdic- 
tion extends  throughout  the  state  with  relation  to  a 
class  of  cases  resting  on  real  distinction  from  all  other 
cases  in  which  appeals  are  allowed  to  the  Superior 
Court,  the  requirement  of  uniformity  is  met.  A  law  is 
general  and  uniform  if  it  affect  in  like  manner  all  per- 
sons in  the  same  circumstances.  It  is  not  to  be  under- 
stood that  to  be  uniform  and  general  it  must  operate 
upon  every  person  in-  the  State.  All  that  is  required  is 
that  every  person  brought  within  the  relations  provided 
for  it  in  the  statute  is  within  its  provisions :  Winston  v. 
Moore,  244  Pa.  447;  Gottschall  v.  Campbell,  234  Pa. 
347. 

It  is  further  contended  that  the  act  is  in  violation  of 
Section  6,  of  Article  III,  of  the  Constitution,  which  for- 
bids that  a  law  be  revived  or  amended  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title 
only,  in  that  it  amends  the  Act  of  1895  creating  the  Su- 
perior Court  and  the  Act  of  1897  extending  its  juris- 
diction without  expressly  amending  the  statutes.  It  is 
a  sufficient  answer  to  this  objection  that  this  provision 
of  the  Constitution  only  refers  to  statutes  containing 
amending  clauses  and  does  not  relate  to  those  acts  the 
effect  of  which  is  to  amend  preceding  legislation.  Where 
an  act  is  complete  in  itself  and  where  the  purpose  and 
meaning  are  apparent  on  its  face,  it  is  not  repugnant  to 
the  constitutional  provision  in  question  although  it  may 
have  the  effect  to  alter,  extend  or  repeal  a  prior  act. 
Progressive  legislation  would  become  practically  impos- 
sible if  it  were  necessary  that  every  act  recite  all  other 
acts  that  its  operation  might  incidentally  affect  by  way 
of  repeal,  modification  or  extension.  The  provision  was 
not  intended  as  a  limitation  of  the  power  of  the  legisla- 
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ture  to  enact  laws.  Its  purpose  was  to  prevent  the  ex- 
tending of  the  provisions  of  a  statute  to  a  new  class  of 
subjects  or  persons  simply  by  reference  to  the  title  or  to 
the  number  of  the  section  or  statute  by  which  means 
legislation  was  sometimes  procured  in  a  covert  and  pos- 
sibly deceptive  manner.  But  where  an  act  is  complete 
in  itself,  it  is  not  within  the  mischief  intended  to  be 
remedied  and  not  within  the  prohibition  of  the  Consti- 
tution: Pinkerton  v.  The  Pennsylvania  Traction  Co., 
193  Pa.  229;  Searight's  Estate,  163  Pa.  210;  In  re 
Greenfield  Avenue,  191  Pa.  290 ;  Commonwealth,  ex  rel., 
V.  Broad  Street  Rapid  Transit  Street  Ry.  Co.,  219  Pa. 
11;  Commonwealth,  ex  rel.,  v.  Van  Bowman,  35  Pa. 
Superior  Ct  410;  Davis  v.  Moore,  50  Pa.  Superior  Ct. 
494. 

It  is  also  objected  that  the  Act  of  1913  as  amended  by 
the  Act  of  1915  offends  against  Sections  6  and  9,  of  Ar- 
ticle I,  and  Section  8,  of  Article  XVI,  securing  the  right 
of  trial  by  jury.  These  provisions  apply  to  proceedings 
according  to  the  course  of  the  common  law  and  have  no 
reference  to  new  jurisdictions  created  by  statute  and 
clothed  with  no  common  law  powers.  The  purpose  was 
to  preserve  the  trial  by  jury  wherever  the  common  law 
gave  it  and  in  all  other  cases  to  let  the  people  through 
the  legislature  provide  as  their  judgment  might  suggest 
for  the  orderly  administration  of  justice.  Whatever 
was  a  subject  of  jury  trial  at  the  date  of  the  Constitu- 
tion is  to  remain  inviolate  but  matters  which  were  not 
at  that  time  subjects  of  such  trial  and  those  arising 
under  subsequent  statute  prescribing  a  different  pro- 
ceeding are  not  included:  Van  Swartow  v.  Common- 
wealth, 24  Pa.  131;  Rhines  v.  Clark,  51  Pa.  96;  Wyn- 
koop  V.  Cooch,  89  Pa.  450;  Smith  v.  Times  Publishing 
Co.,  178  Pa.  481.  As  to  the  cases  within  the  constitu- 
tional provision  referred  to  Section  29,  of  the  Act  of 
1913  as  amended  by  the  Act  of  1915,  secures  to  any  party 
the  right  to  trial  by  jury  of  any  issue  of  fact  raised 
thereby  or  therein  where  such  right  is  secured  either  by 
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the  Constitution  of  the  Commonwealth  or  of  the  United- 
States.  In  the  ease  of  reparation,  damages  and  com- 
pensation, appeals  are  not  taken  to  the  Superior  Court. 
The  act  provides  that  as  to  reparation  an  action  may  be 
brought  in  any  Court  of  Common  Pleas  for  the  amount 
awarded  by  the  commission  and  that  in  the  case  of  dam- 
ages and  compensation  appeals  shall  be  taken  to  the 
proper  Court  of  Common  Pleas  where  the  questions  are 
to  be  tried  before  a  jury  as  the  Constitution  and  statutes 
provide.  Many  questions  will  probably  arise  in  the  ap- 
plication of  this  comprehensive  legislation  which  are  not 
now  observed  or  anticipated,  but  it  has  not  been  thus  far 
made  apparent  that  any  questions  will  arise  on  appeals 
from  the  decisions  of  the  commission  to  the  Superior 
Court  in  which  issues  of  fact  will  present  themselves  on 
which  the  parties  are  entitled  to  trial  by  jury  as  secured 
by  the  constitutional  provisions  above  recited.  It  seems 
clear  that  the  questions  presented  on  the  pending  ap- 
peals are  not  of  that  class. 

Criticism  is  made  of  the  statute  because  no  amend- 
ment is  made  of  the  eighteenth  section  of  the  Act  of 
1913,  which  provides  that  in  case  of  appeal  the  commis- 
sion shall  certify  the  record  of  its  proceedings  to  the 
proper  Court  of  Common  Pleas  as  hereinabove  provided 
and  of  the  nineteenth  section  which  provides  that  an  al-' 
lowance  shall  be  necessary  from  the  proper  Court  of 
Common  Pleas  in  order  that  an  appeal  shall  operate  as 
a  supersedeas  of  the  order  appealed  from.  The  omis- 
sion to  strike  out  of  these  sections  the  words  "common 
pleas'^  was  evidently  an  oversight,  but  when  we  read  the 
title  of  the  act  and  the  third  section  amending  Section 
17  of  the  Act  of  1913  we  have  no  doubt  that  the  inten- 
tion of  the  legislature  is  manifest  to  make  the  amend- 
ments apply  to  the  whole  statute  so  far  as  necessary. 
The  act  recites  certain  sections  to  be  amended  in  certain 
respects  and  proceeds  "and  to  provide  for  the  taking  of 
appeals  from  the  findings,  determinations  or  orders  of 
the  commission  to  the  Superior  Court  instead  of  to  the 
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Court  of  Common  Pleas  of  Dauphin  County;  vesting 
in  the  Superior  Court  the  jurisdiction  to  hear  and  deter- 
mine said  appeals  which  is  now  vested  in  said  Court  of 
Common  Pleas  of  Dauphin  County ;  the  same  to  be  sub- 
ject to  an  appeal  to  the  Supreme  Court ;  and  so  as  to 
make  the  other  necessary  changes  due  to  the  said  sub- 
stitution of  the  Superior  Court  of  Pennsylvania  for  the 
Court  of  Common  Pleas  of  Dauphin  County  as  the  court 
by  which  appeals  from  the  findings,  determinations  and 
orders  of  the  commission  shall  be  determined."  The 
act  then  proceeds  in  the  third  section  to  substitute  the 
Superior  Court  for  the  Court  of  Common  Pleas  of  Dau- 
phin County  and  transfers  the  jurisdiction  on  appeal  to 
the  Superior  Court  instead  of  the  Court  of  Common 
Pleas  of  Dauphin  County .v  The  title  of  an  act  is  part 
of  it  and  is  properly  used  in  interpreting  its  words: 
Perkins  v.  Philadelphia,  156  Pa.  554;  Moore  v.  Char- 
tiers  Valley  Water  Co.,  216  Pa.  457,  and  the  statute  is  to 
be  interpreted  according  to  the  rule  which  prohibits  the 
taking  of  a  single  sentence  even  though  it  form  a  sepa- 
rate section  of  a  statute  and  construing  it  apart  from 
the  context  or  without  regard  to  the  subject  matter  and 
the  general  purpose  sought  to  be  accomplished :  Small 
V.  Small,  129  Pa.  366.  The  literal  construction  of  a  sec- 
tion in  the  statute  ought  not  to  prevail  if  it  is  opposed 
to  the  intention  of  the  legislature  apparent  from  the 
consideration  of  the  whole  statute :  Rhodes  v.  Iowa,  170 
U.  S.  412;  Gage  v.  Chicago,  201  111.  93.  It  is  a  rule  of 
construction  that  where  the  words  of  a  statute  are  sus- 
ceptible of  two  constructions,  one  of  which  will  lead  to 
an  absurdity,  the  other  not,  the  latter  should  be  adopted 
though  it  be  a  liberal  instead  of  a  literal  construction : 
Lancaster  County  v.  Frey,  128  Pa.  593.  The  construc- 
tion contended  for  by  the  intervenors  would  make  the 
statute  impossible  of  application  so  far  as  it  relates  to 
appeals  from  the  orders  of  the  commission  and  would 
defeat  the  obvious  purpose  of  the  legislature  as  ex- 
pressed in  the  whole  act.    There  is  sufficient  to  show 
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that  it  was  the  intention  to  have  the  record  certified  to 
the  Superior  Court  and  the  order  of  supersedeas  entered 
in  that  court.  We  cannot  say,  therefore,  that  the  stat- 
ute is  "incongruous  and  unworkable."  Upon  a  review 
of  the  whole  subject  it  is  our  conclusion  that  the  reasons 
assigned  by  the  intervenors  in  their  motion  to  quash  the 
appeal  are  not  sufficient  and  the  rule  to  quash  is,  there- 
fore, overruled  and  discharged. 


Commonwealth  v.  Weaver,  Appellant. 

Evidence — Expert  witnesses — Hypothetical  questions — Cross-ex- 
amination. 

The  rules  that  apply  to  the  framing  of  hypothetical  questions  to 
experts  upon  an  examination  in  chief  are  not  so  strictly  enforced 
upon  cross-examination.  Great  liberty  is  allowed.  For  the  pur- 
pose of  testing  the  accuracy  or  credibility  of  the  expert  or  the  value 
of  his  opinions,  he  may  be  interrogated  as  to  pertinent  hypothetical 
cases  concerning  which  no  evidence  has  been  given.  The  extent  to 
which  the  examination  may  go  in  respect  to  such  collateral  matters 
rests  in  the  sound  discretion  of  the  court. 

Criminal  law — Abortion — Evidence — Other  crime. 

On  the  trial  of  an  indictment  for  abortion  evidence  is  admissi- 
ble that  the  defendant  committed  a  similar  offense  upon  the  body 
of  the  same  woman,  in  the  same  manner,  in  the  same  place,  and  at 
the  instance  of  the  same  person,  only  a  few  months  prior  to  the 
alleged  commission  of  the  offense  charged  in  the  indictment. 

Criminal  law — Jury  list — Technical  odbjection. 

On  the  trial  of  a  criminal  indictment  the  prisoner  cannot  ob- 
ject that  the  list  of  jurors,  whose  names  were  placed  in  the  wheel 
for  the  current  year,  which  was  on  file  in  the  prothonotary's  office 
lacked  the  certificate  required  by  the  Act  of  March  18,  1874,  Sec. 
3,  P.  L.  46.  Such  objection  should  be  raised  on  a  motion  to  quash 
the  bill  before  the  defendant  enters  a  plea.  It  cannot  be  raised 
after  the  rendition  of  a  verdict. 

Criminal  law — A  hortion — A  ccomplice. 

A  woman  upon  whom  an  abortion  is  committed  is  not  an  accom- 
plice of  the  person  who  commits  the  act,  and  her  testimony  is  to 
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be  covered  by  the  ordinary  rules  of  evidence,  and  not  those  that 
relate  to  an  accomplice  in  so  far  as  corroboration  is  concerned. 

Criminal  law — Arrest  of  judgment — Record. 
A  judgment  in  a  criminal  case  will  only  be  arrested  from  intrin- 
sic causes  appearing  on  the  face  of  the  record. 

*  Argued  Oct.  20, 1915.  Appeal,  No.  296,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  Q.  S.  Bucks  Co.,  Dec. 
T.,  1914,  No.  35,  on  verdict  of  guilty  in  case  of  Com.  v. 
Milton  Weaver.  Before  Bigb,  P.  J.,  Orlady,  Hbad,  Por- 
ter, Henderson,  Kbphart  and  Trbxlbr,  J  J.    Afttrmed. 

Indictment  for  abortion.     Before  Ryan,  P.  J. 

At  the  trial  the  jury  returned  a  verdict  of  guilty. 

On  a  motion  in  arrest  of  judgment  and  for  a  new  trial 
Ryan,  P.  J.,  filed  the  following  opinion : 

The  defendant  was  indicted  for  procuring  an  abortion 
upon  the  body  of  one  Elizabeth  Shelly,  under  the  87th 
and  88th  Sections  of  the  Act  of  March  31,  1860,  P.  L. 
404,  and  convicted  upon  four  of  the  five  counts  contained 
in  the  bill  of  indictment.  He  has  filed  motions  in  arrest 
of  judgment  and  for  a  new  trial.  In  support  of  the  lat- 
ter eighteen  reasons  have  been  presented.  The  first  and 
second  reasons  aver  that  the  verdict  was  against  the  evi- 
dence and  the  weight  of  the  evidence.  They  are  without 
merit.  Two  witnesses  testified  positively  to  the  defend- 
ant's acts  which  constituted  the  offense  charged  against 
him.  The  said  Elizabeth  Shelly  and  one  W.  W.  Collyr 
stated  upon  the  stand  that  they  went  to  the  office  of  the 
defendant  at  Richlandtown  in  this  county  on  three  suc- 
cessive occasions  in  July,  August  and  September,  1914, 
Elizabeth  Shelly  being  pregnant  at  the  time,  on  each  of 
which  visits  the  defendant  used  a  metal  instrument  upon 
the  person  of  the  said  Elizabeth  Shelly  and  gave  her 
medicine  in  the  form  of  pills,  for  the  purpose  of  produc- 
ing an  abortion.  Collyr  testified  also  that  before  their 
first  visit  to  the  defendant's  office  in  July,  he  called  upon 
the  latter  and  arranged  for  the  operation.    According 
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to  undisputed  evidence  Elizabeth  Shelly  was  taken  to 
the  Abington  Memorial  Hospital  on  September  22, 1914, 
and  operated  upon.  She  was,  according  to  the  testi- 
mony of  the  operating  surgeon.  Dr.  Milton  K.  Neiflfer, 
and  Dr.  Alvin  M.  Struse,  who  assisted  him,  suffering 
from  a  septic  condition  produced,  according  to  Dr. 
Neiffer  by  "a  mechanically  interrupted  pregnancy,'^  and, 
in  the  opinion  of  Dr.  Struse  by  "a  criminal  abortion 

done  by  an  expert  hand.''    The  defendant  denied 

the  charge.  He  called  numerous  medical  experts  who 
testified  that  in  their  opinion  it  would  not  have  been  pos- 
sible to  have  performed  the  operation  in  the  manner  de- 
scribed by  Elizabeth  Shelly  and  Collyr,  in  the  position 
in  which  they  said  she  was  placed  by  the  defendant  at 
the  time.  Other  witnesses  did  not  see  Elizabeth  Shelly 
and  Collyr  at  the  defendant's  oflflce  at  the  time  when 
they  declared  they  were  there,  although  these  witnesses 
claimed  to  have  been  there  at  the  times  specified.  All 
this  testimony  was  for  the  jury.  If  the  Commonwealth's 
witnesses  were  to  be  believed,  the  conviction  was  war- 
ranted. The  question  of  their  credibility  was  for  the 
jury.  There  was  ample  testimony,  if  believed,  to  sus- 
tain the  conviction.  The  third,  fourth  and  fifth  reasons 
complain  of  hypothetical  questions  asked  by  the  district 
attorney.  It  is  averred  in  substance  that  they  were 
based  upon  facts  not  in  evidence  and  ignored  material 
facts  proved.  The  particular  questions  complained  of 
are  not  indicated.  In  the  brief  of  defendant  certain 
questions  are  specified  as  open  to  the  objection  made,  but 
the  brief  is  not  part  of  the  record.  This  practice  is  open 
to  criticism.  The  alleged  errors  of  the  court  ought  to 
be  set  out  with  such  particularity  in  the  reasons  filed 
that  no  misunderstanding  of  what  is  meant  may  be  pos- 
sible. However,  that  the  defendant  may  have  the  bene- 
fit of  the  court's  consideration  of  every  matter  of  which 
he  intended  to  complain,  we  take  up  the  several  ques- 
tions alleged  to  have  been  improperly  allowed.  Eliza- 
beth Shelly,  the  Commonwealth's  witness,  upon  cross- 
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examination  testified  as  follows  (page  34) :  "Q.  You 
were  sitting  on  a  chair  or  table?  A.  Sitting  on  a  sort 
of  light  table.  Q.  Sitting  on  a  kind  of  operating  table? 
A.  Yes.  Q.  Did  it  have  a  back  like  this  table?  A. 
Along  the  wall.  Q.  It  had  no  back  to  it?  A.  No.  Q. 
A  sort  of  table  like  this  one  here  (indicating).  A  sort 
of  operating  table?  A.  Yes.  Q.  He  placed  you  upon 
the  table  with  your  back  against  the  wall?  A.  Yes.  Q. 
And  then  he  inserted  the*  instrument  in  your  person 
which  you  have  described?  A.  Yes.  Q.  I  suppose  he 
did  it  on  each  occasion  that  you  have  testified  to  that  he 
did  it,  that  is  in  August,  etc.?  A.  Yes.  Q.  And  Sep- 
tember? A.  Yes.''  W.  W.  CoUyr,  on  page  74,  on  cross- 
examination  said:  "Q.  Did  Miss  Shelly  disrobe?  A. 
No.  Q.  She  didn't  take  her  clothes  oflf?  A.  No.  Q. 
She  sat  on  a  table  and  you  say  he  inserted  a  bougie?  A. 
Yes.^'  Dr.  John  A.  Fell,  a  medical  expert  called  by  the 
defendant,  on  page  211,  was  asked  by  the  district  at- 
torney on  cross-examination,  "It  would  be  difficult  for 
you  to  say  whether  or  not  such  an  operation  could  have 
been  performed  on  this  girl  when  she  was  sitting  on  the 
table,  without  her  specifying  very  particularly  what  her 
position  was  on  the  table.  Is  not  that  true?"  To  which 
the  witness  replied,  "Yes."  The  district  attorney  then 
asked  the  following  questions :  "Q.  For  instance,  if  she 
had  been  sitting  on  the  edge  of  the  table,  say  with  her 
buttocks  on  the  edge  of  the  table  and  leaning  against  the 
wall,  so  tliat  she  was  partly  or  almost  entirely  in  a  re- 
clining position,  and  her  heels  on  the  edge  of  the  table  or 
on  chairs,  with  the  heels  and  legs  apart — such  an  opera- 
tion would  be  practically  as  easy  to  perform  as  if  she  had 
been  prone  upon  the  table,  would  it  not?"  (The  wit- 
ness's answer  was :  "I  could  say  I  don't  think  it  would  be 
as  easy  to  perform").  Another  question  referred  to  is 
the  following  asked  the  same  witness :  "With  her  back 
against  the  wall,  lying  partly  back.  In  other  words,  is 
it  not  possible  that  she  might  still  have  been  in  the  posi- 
tion which  she  would  call  sitting  and  still  be  in  a  posi- 
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tion  where  the  operation  could  be  performed?''  (The 
witness  answered,  "I  think  it  would  be  possible,  but  I 
don't  think  it  would  be  probable.")  Dr.  Oliver  H.  Fretz 
was  asked  (page  230)  on  cross-examination:  ^^Q.  I  sup- 
pose it  would  be  impossible  for  you  to  say  that  such  an 
operation  could  be  performed  unless  you  knew  exactly 
in  what  position  the  girl  sat.  A.  Yes ;  it  would  be  im- 
possible unless  I  knew  the  exact  position.  Q.  For  in- 
stance, take  someone  in  a  chair,  and  they  were  to  slide 
forward  to  the  end  and  lean  back — that  would  give  some 
idea  of  the  position.  Mr.  James :  she  wasn't  sitting  in 
a  chair.  Q.  Would  it  be  possible  to  perform  an  opera- 
tion, sliding  forward  on  the  table  with  the  parts  out  on 
the  edge  of  the  table?"  (Witness  answered,  "I  would 
think  it  rather  improbable.  I  should  think  that  would 
be  an  awkward  position  to  have,  especially  for  a  physi- 
cian.") Dr.  Jonathan  B.  Umstead  was  asked  (page 
234),  "Q.  Suppose  the  girl  were  forward  on  the  edge  of 
the  table  and  leaning  back,  with  the  private  part  ex- 
posed on  the  table,  would  it  not  be  possible  then?" 
(Witness  answered,  "I  don't  see  how  she  could  sit  in 
that  position;  she  would  slide  oflf  the  table  for  you.") 
All  of  the  foregoing  questions  were  asked  upon  cross- 
examination  by  the  district  attorney  of  experts  called  by 
the  defendant.  The  testimony  of  both  Elizabeth  Shelly 
and  Collyr  as  to  her  position  upon  the  table  is  very  scant. 
Both  speak  of  her  "sitting"  on  the  table.  She  adds  upon 
cross-examination  "with  her  back  against  the  wall." 
She  assented  to  the  question  of  the  counsel  for  defendant 
whether  that  was  not  her  position.  The  defendant  him- 
self, in  his  examination  in  chief,  testified  that  he  had  a 
table  in  his  office,  with  a  flat  top,  "exactly  2  feet  4  inches 
wide  and  5  feet  long,"  with  a  spread  over  it  and  a  little 
pillow  at  one  end  (page  161).  The  cross-examination 
was  quite  within  the  limits  allowed.  The  same  rules 
that  apply  to  the  framing  of  hypothetical  questions  to 
experts  upon  an  examination  in  chief  are  not  so  strictly 
enforced  upon  cross-examination.    Great  liberty  is  al- 
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lowed.  "For  the  purpose  of  testing  the  accuracy  or 
credibility  of  the  expert,  or  the  value  of  his  opinions,  he 
may  be  interrogated  as  to  pertinent  hypothetical  cases 
concerning  which  no  evidence  has  been  given.  The  ex- 
tent to  which  the  examination  may  go  in  respect  to  such 
collateral  matters  rests  in  the  sound  discretion  of  the 

court "  Jones  on  Evidence.     Section  389  (391). 

See  notes  42  and  43.  See  also  Chamberlayne  on  Evi- 
dence, Vol.  3,  Sec.  2479.  Dr.  Alvin  M.  Struse,  a  witness 
for  the  Commonwealth,  was  also  asked  in  chief  by  the 
district  attorney,  "If  a  woman  were  sitting  on  the  edge 
of  the  table,  reclining  back  against  the  wall,  partially 
reclining  against  the  wall,  can  it  be  possible  to  perform 
any  operation  upon  the  private  parts  or  uterus?'^  This 
question  was  properly  allowed.  Accepting  the  testi- 
mony of  the  witnesses,  Miss  Shelly  and  Collyr,  that  she 
sat  on  the  table  in  defendant's  office  and  the  defendant's 
testimony  that  the  table  was  exactly  two  feet  four  inches 
wide,  this  interrogatory  embraced  facts  supported  by 
testimony  in  the  case.  To  have  sat  upon  the  table  in 
such  a  position  as  made  it  possible  to  perform  the  opera- 
tion and  had  her  back  against  the  wall  the  woman  must 
have  reclined  to  some  extent.  The  medical  witnesses 
called  for  the  defense  persisted  in  construing  "to  sit"  to 
mean  necessarily  to  place  the  private  parts  in  such  a 
position  as  to  be  inaccessible.  It  cannot  however  be  so 
construed.  The  term  is  sometimes  in  common  usage  ap- 
plied to  just  such  a  position  as  the  district  attorney  sug- 
gested in  this  question.  The  third,  fourth  and  fifth  rea- 
sons cannot  be  sustained.  The  sixth  reason  complains 
that  W.  W.  Collyr  was  allowed  "to  testify  to  alleged 
offenses  of  the  same  character  averred  to  have  been  com- 
mitted by  the  defendant  on  dates  and  times  not  laid  in 
the  bill  of  indictment,  nor  any  court  thereof."  This 
relates  to  Collyr's  testimony  that  he  and  Miss  Shelly  had 
gone  to  the  defendant's  office  in  February  or  March  pre- 
ceding the  date  of  the  offense  charged  in  the  bill,  when 
defendant  had  performed  an  operation  of  the  same  char- 
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acter  upon  her.  While  it  is  true  that  a  defendant  can- 
not be  convicted  of  an  offense  charged  merely  because  he 
has  committed  another  offense  of  the  same  kind  at  an- 
other time,  such  evidence  is  admissible  under  some  cir- 
cumstances. In  Goersen  v.  Commonwealth,  99  Pa.  388, 
the  Supreme  Court  declares  that  evidence  of  another  of- 
fense by  the  defendant  may  be  given  where  the  purpose 
is  "to  establish  identity;  to  show  the  act  charged  was 
intentional  and  wilful,  not  accidental ;  to  rebut  any  in- 
ference of  mistake;  in  case  of  death  by  poison,  to  prove 
the  defendant  knew  the  substance  administered,  to  be 
poison ;  to  show  him  to  be  one  of  an  organization  banded 
together  to  commit  crimes  of  the  kind  charged ;  and  to 
connect  the  other  offense  with  the  one  charged,  as  part 
of  the  same  transaction."  In  that  case  the  defendant 
was  upon  trial  for  the  murder  of  his  wife  alleged  to  have 
been  committed  by  the  administration  of  poison.  The 
admission  of  evidence  that  a  Mrs.  Souder,  who  lived  in 
the  defendant's  house  died  of  poison  administered  by 
him,  a  few  days  before  the  death  of  his  wife  was  ap- 
proved. It  appeared  that  the  arsenic  found  in  the  stom- 
ach of  each  of  the  murdered  women  was  the  same.  The 
evidence  was  declared  to  be  admissible  as  showing  a 
design  on  the  part  of  the  defendant  to  obtain  the  prop- 
erty of  Mrs.  Souder  and  his  wife  and  to  rebut  the  theory 
that  the  death  of  Mrs.  Goersen  was  the  result  of  accident 
or  suicide  or  the  negligent  or  ignorant  use  or  administer- 
ing of  arsenic  by  either  her  or  her  husband.  In  Swan 
V.  Commonwealth,  104  Pa.  218,  Mr.  Justice  Clark  says : 
"To  make  one  criminal  act  evidence  of  another,  some 
connection  must  be  traced  in  the  general  design,  pur- 
pose or  plan  of  the  defendant,  or  it  may  be  shown  by 
such  circumstances  of  identification,  as  necessarily  tends 
to  establish  that  the  person  who  committed  one  must 
have  been  guilty  of  the  other.  The  collateral  or  ex- 
traneous offense  must  form  a  link  in  the  chain  of  cir- 
cumstances or  proofs  relied  upon  for  conviction ;  as  an 
isolated  or  disconnected  fact  it  is  of  no  consequence ;  a 
Vol,  lxi — 37 
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defendant  cannot  be  convicted  of  the  offense  charged 
simply  becanse  he  is  guilty  of  another  offense."  In  the 
case  at  bar  the  evidence  of  the  other  offense  tended  to 
show  a  general  design,  purpose  op  plan  of  the  defendant 
to  engage  in  the  practice  of  criminal  abortion.  The 
other  offense  testified  to  was  committed  upon  the  body  of 
the  same  woman,  in  the  same  manner,  at  the  same  place 
and  at  the  same  instance  of  the  same  person,  but  a  few 
months  prior  to  the  alleged  commission  of  the  offense 
charged  in  the  bill  of  indictment.  We  think  it  is  within 
the  pule  laid  down  and  followed  in  the  cases  above  cited. 
Reason  seven  complains  that  counsel  for  the  defendant 
was  not  permitted  to  ask  W.  W.  CoUyp  "whether  or  not 
he  was  a  married  man,  whether  or  not  his  wife  was  liv- 
ing with  him,  whether  or  not  he  had  any  children,  etc., 
for  the  purpose  of  affecting  his  credibility."  Just  how 
answers  to  such  questions  would  have  affected  his  credi- 
bility was  not  apparent  to  the  court  at  the  time  they 
were  propounded  and  is  not  now.  The  court's  power  to 
control  cross-examination  within  proper  limits  cannot 
be  questioned.  The  eighth  and  ninth  reasons  allege  that 
the  district  attorney  made  remarks  in  the  presence  of 
the  jury  that  were  prejudicial  to  the  defendant.  In  the 
eighth  reason  it  is  averred  that  he  remarked  "that  the 
items  therein  contained  which  were  specially  offered 
were  made  up  for  the  purpose  of  the  trial."  We  are 
referred  to  page  167  of  the  notes  of  testimony,  but  the 
notes  do  not  sustain  this  allegation.  The  district  at- 
torney appears  upon  cross-examination  of  the  defendant 
to  have  asked  this  question,  in  reference  to  a  book  of 
accounts  kept  and  referred  to  by  the  defendant:  "Q. 
Didn't  you  fix  up  this  book  that  you  have  since  you  have 
been  charged  with  this  crime?"  to  which  the  defendant 
replied,  "Positively  not.  It  is  taken  down  just  as  they 
came,  just  as  they  were  then."  The  cross-examination 
continues,  "Q.  Didn't  you  make  up  these  accounts  en- 
tirely as  to  Dr.  Collyr  since  you  were  charged  with  this 
crime?    Positively  not,  I  said  so  at  the  hearing  that  I 
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had  everything  taken  down.  Q.  You  didn't  have  the 
book  there  though,  did  you?  A.  May  I  explain?  Mr. 
James:  I  ask  to  have  a  juror  withdrawn.  Motion  de- 
nied.'' It  was  the  theory  of  the  Commonwealth  that  this 
book  was  a  fraud.  The  cross-examination  was  pertinent 
and  there  was  no  impropriety  in  the  form  of  the  district 
attorney's  questions.  The  tenth,  eleventh  and  twelft)i 
reasons  allege  that  the  list  of  jurors,  whose  names  were 
placed  in  the  wheel  for  the  current  year,  which  was  on 
file  in  the  prothonotary's  office,  lacked  the  certificate  re- 
quired by  the  Act  of  March  18, 1874,  Section  3,  P.  L.  46. 
This  objection  should  have  been  raised  on  a  motion  to 
quash  the  bill  before  the  defendant  entered  his  plea. 
Commonwealth  v.  Freeman,  166  Pa.  332.  It  cannot  be 
raised  now  after  the  rendition  of  the  verdict.  See  Act 
of  March  31, 1860,  Section  53,  P.  L.  427.  Had  the  ques- 
tion been  raised  by  a  motion  to  quash  before  a  plea  was 
entered,  leave  might  have  been  granted  to  amend  the  list 
of  jurors  by  attaching  the  required  certificate  nunc  pro 
tunc,  provided  the  filling  of  the  wheel  had  been  done  ac- 
cording to  law.  Commonwealth  v.  Byrne,  et  al.,  1  Kulp 
378.  Where  it  is  not  alleged  or  shown  that  injury  was 
done  to  the  prisoner,  judgment  will  not  be  reversed  for 
failure  to  comply  strictly  with  the  provisions  of  the  laws 
with  regard  to  the  selection  of  jurors.  Commonwealth 
V.  Zillafrow,  207  Pa.  274.  The  first  additional  reason 
complains  of  the  court's  refusal  to  affirm  the  second, 
sixth  and  eleventh  points  for  charge  submitted  by  the 
defendant.  The  second  point  was  as  follows:  "While 
Elizabeth  Shelly,  who  avers  that  an  abortion  was  com- 
mitted upon  her,  or  a  miscarriage  produced  by  the  de- 
fendant, cannot  herself  be  convicted  of  the  alleged  of- 
fense, or  held  responsible  as  an  accomplice,  yet,  under 
the  testimony,  her  moral  guilt  is  clear,  as  she  is  involved 
in  the  transaction,  and  this  is  a  proper  circumstance  for 
the  jury  to  consider  in  determining  her  credibility,  and 
her  testimony  should  be  received  with  caution,  and,  un- 
less the  jury  can  find  that  her  testimony  had  been  corrob- 
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orated  by  disinterested  evidence,  the  defendant  shonld 
not  be  convicted."  The  court  answered  the  first  point 
which  was  in  substance  the  same  as  the  second  except 
that  it  asked  the  court  to  say  that  the  testimony  of  Miss 
Shelly  "should  be  received  with  great  caution  by  the 
jury,"  as  follows :  "This  point  is  refused.  The  witness 
is  not  an  accomplice  under  the  authority  of  our  courts  in 
this  State  and  her  testimony  is  to  be  governed  by  the  or- 
dinary rules  of  evidence  and  not  those  of  an  accomplice 
in  so  far  as  they  relate  to  corroboration.  The  same  tests 
of  credibility  are  to  be  applied  as  in  the  case  of  any  wit- 
ness. The  moral  turpitude  involved  in  her  conduct  in 
voluntarily  submitting  to  the  production  of  the  alleged 
abortion  is  a  circumstance  to  be  taken  into  account  in 
this  connection."  Of  this  instruction  there  is  no  com- 
plaint. The  court  could  not  properly  say  to  the  jury 
that  they  must  not  believe  Elizabeth  Shelly  unless  her 
testimony  was  corroborated  by  disinterested  witnesses. 
The  question  of  her  credibility  was  for  the  jury.  The 
sixth  point  was  as  follows :  "There  being  no  other  evi- 
dence in  this  case  to  connect  the  defendant  with  the 
perpetration  or  attempted  perpetration  of  the  alleged 
offense  excepting  that  of  W.  W.  Collyr,  a  self-confessed 
accomplice,  and  of  Elizabeth  Shelly,  who,  by  submitting 
to  the  alleged  operation,  is  involved  in  the  moral  turpi- 
tude of  the  offense,  it  would  therefore  be  unsafe  to  con- 
vict the  defendant."  This  point  was  properly  declined. 
The  jury  were  fully  and  correctly  instructed  upon  the 
law  relating  to  the  testimony  of  accomplices  in  the  gen- 
eral charge.  The  court  also  called  the  jury's  attention 
to  the  moral  turpitude  of  the  act  of  Elizabeth  Shelly  in 
submitting  to  the  operation.  The  credibility  of  the  wit- 
nesses was  properly  left  to  the  jury.  This  point  was 
properly  declined  as  was  the  eleventh  point,  which  asked 
the  court  to  direct  a  verdict  of  not  guilty.  There  is  no 
merit  whatever  in  the  second  additional  reason.  The 
third  additional  reason  cannot  be  sustained.  It  com- 
plains that  Dr.  Struse  was  permitted  to  express  the  opin- 
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ion  that  Miss  Shelly's  condition  when  brought  to  the 
hospital  was  due  to  a  criminal  abortion  performed  by  an 
expert  hand.  Dr.  Struse  was  the  resident  physician  of 
the  hospital  at  the  time,  a  graduate  of  Jeflferson  Medical 
College,  and  assisted  Dr.  Neiflfer  in  the  performance  of 
the  operation.  He  had  therefore  the  opportunity  to  ex- 
amine the  person  of  Miss  Shelly  to  such  an  extent  as  to 
acquire  a  full  knowledge  of  her  physical  condition  at 
the  time,  and  being  a  physician  he  was  qualified  to  ex- 
press an  opinion  as  to  what  that  condition  indicated. 
The  fourth  reason  relates  to  a  question  that  has  already 
been  considered  under  the  discussion  of  the  third,  fourth 
and  fifth  original  reasons,  and  the  fifth  additional  rea- 
son is  but  a  repetition  of  the  objection,  which  they  raise 
to  the  district  attorney's  cross-examination  of  the  med- 
ical experts  who  were  called.  The  sixth  additional  rea- 
son which  complains  of  the  court's  leaving  it  to  the  jury 
to  determine  what  Elizabeth  Shelly  meant  by  sitting  on 
the  table,  need  not  be  discussed.  It  was  obviously  a 
matter  for  the  consideration  of  the  jury  and  determina- 
tion by  them.  They  were  not  bound  to  accept  the  opin- 
ions of  the  medical  men  on  that  point.  Counsel  for  the 
defendant  had  it  in  their  power  to  elicit  from  Elizabeth 
Shelly  exactly  what  was  her  position  upon  the  table  at 
the  time  she  says  the  operation  took  place.  She  was  sub- 
ject to  cross-examination  and  could  and  should  have 
been  thoroughly  cross-examined  upon  that  point.  Why 
her  testimony  was  not  made  more  clear  does  not  appear. 
The  last  additional  reason  complains  of  the  court's  re- 
fusal to  withdraw  a  juror  while  the  district  attorney  was 
cross-examining  the  defendant  on  the  subject  of  his  book 
of  charges.  The  objection  to  the  questions  used  has  al- 
ready been  considered.  This  reason  is  also  without 
merit.  The  three  reasons  filed  in  support  of  the  motion 
in  arrest  of  judgment  are  identical  with  reasons  ten, 
eleven  and  twelve  filed  in  support  of  the  motion  for  a 
new  trial.  They  have  already  been  considered  in  that 
connection.    They  do  not  constitute  grounds  for  an  ar- 
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rest  of  judgment,  which  must  arise  from  intrinsic  causes 
appearing  on  the  face  of  the  record.  Sadler  on  Crimi- 
nal Procedure,  Section  516.  Judgment  can  only  be  ar- 
rested in  criminal  cases  for  causes  appearing  upon  the 
face  of  the  record ;  this  is  a  general  rule  and  is  well  set- 
tled :  Swan  v.  Commonwealth,  104  Pa.  218.  The  motion 
here  is  based  upon  a  matter  alleged  to  exist  upon  the 
records  of  the  Court  of  Common  Pleas.  We  have,  how- 
ever, considered  the  objection  raised,  upon  its  merits,  in 
connection  with  the  motion  for  a  new  trial.  After  a 
careful  review  of  the  testimony  and  charge  in  this  case 
we  have  reached  the  conclusion  that  no  substantial  error 
in  the  trial,  prejudicial  to  the  defendant,  has  been  dis- 
closed. The  verdict  was  warranted  under  the  evidence 
and  the  conviction  must  be  sustained. 

Now,  to  wit,  September  13, 1915,  the  motions  in  arrest 
of  judgment  and  for  a  new  trial  are  overruled. 

Errors  assigned  were  various  rulings  and  instructions. 

J,  Freeman  Hendricks  and  Howard  I.  James,  for  ap- 
pellant.— Hypothetical  questions  may  not  include  facts 
not  warranted  by  the  evidence :  Gillman  v.  Media,  Etc., 
Ry.,  224  Pa.  267;  Coyle  v.  Com.,  104  Pa.  117;  Zeigler 
V.  Simplex  Foundation  Co.,  228  Pa.  64. 

The  evidence  was  insufficient  to  sanction  the  verdict 
and  should  have  been  withdrawn  from  the  jury :  Lonzer 
V.  Lehigh  Val.  R.  R.  Co.,  196  Pa.  610;  Cunningham  v. 
Smith,  70  Pa.  450;  Hyatt  v.  Johnston,  91  Pa.  196; 
Longenecker  v.  Penna.  R.  R.  Co.,  105  Pa.  328. 

Evidence  of  the  commission  of  another  act  is  not  ad- 
missible to  prove  act  charged :  Com.  v.  Saulsbury,  152 
Pa.  554;  Snyder  v.  Com.,  85  Pa.  519;  Com.  v.  House, 
223  Pa.  487;  Com.  v.  Shanor,  29  Pa.  Superior  Ct.  358. 

Failure  of  jury  commissioners  to  certify  and  sign  jury 
list  as  required  by  Act  of  1874,  invalidates  judgment: 
Brown  v.  Com.,  73  Pa.  321. 
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Calvin  S.  Boyer,  District  Attorney,  for  appellee 

Peb  Curiam,  December  20, 1915 : 

All  of  the  questions  raised  by  the  assignments  of  error 
are  clearly  stated  and  fully  considered  in  the  opinion 
filed  by  the  learned  trial  judge  in  overruling  the  defend- 
ant's motion  in  arrest  of  judgment  and  for  new  trial. 
Notwithstanding  the  able  and  learned  argument  of  ap- 
pellant's counsel  we  are  unanimously  of  opinion  that 
they  were  correctly  decided  and  that  further  discussion 
by  us  is  not  needed  in  order  to  clearly  present  the  ques- 
tions involved  or  to  vindicate  the  conclusion  at  which  we 
have  arrived.  The  assignments  of  error  are  overruled, 
the  judgment  is  affirmed,  and  the  record  is  remitted  to 
the  Court  of  Quarter  Sessions  of  Bucks  County  for  the 
purpose  of  execution,  and  to  that  end  it  is  ordered  that 
the  defendant  appear  in  that  court  at  such  time  as  he 
may  be  there  called,  and  that  he  be  by  that  court  com- 
mitted until  he  has  complied  with  his  sentence,  or  any 
part  of  it  that  had  not  been  performed  at  the  time  this 
appeal  became  a  supersedeas. 


MeConnell  v.  Hall,  Appellant. 

Attorney -at'law — Partnership  of  attorneys — Dissolution  of  firm 
— Suit  for  fees. 

Where  a  firm  of  attomeys-at-law  employed  in  certain  litigation 
is  dissolved  by  one  of  the  members  of  the  firm  going  upon  the 
bench,  the  client  is  not  bound  to  go  on  with  the  new  firm,  but  if 
she  gives  no  notice  of  her  intention  to  make  any  change  and  per- 
mits the  new  firm  to  carry  on  the  pending  litigation  to  a  success- 
ful conclusion,  she  cannot  deny  her  liability  to  pay  for  the  serv- 
ices rendered.  In  such  a  case  a  suit  may  be  brought  for  fees  in 
the  name  of  the  old  firm  for  the  use  of  the  new  firm. 

Argued  April  13,  1915.  Appeal,  No.  73,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
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Statement  of  Facts — ^Arguments.  [61  Pa.  Superior  Ct 
Co.,  April  T.,  1912,  No.  526,  on  verdict  for  plaintiff  in 
case  of  W.  A.  McConnell,  and  Thomas  C.  Lazear, 
Charles  P.  Orr  and  Jesse  T.  Lazear,  partners  as  Lazear 
&  Orr,  now  for  use  of  Lazear  &  Blaxter  v.  Sophia  G. 
Hall.  Before  Rice,  P.  J.,  Orlady,  Head,  Henderson, 
Kephart  and  Trexler,  JJ.    Affirmed. 

Assumpsit  for  fees.    Before  Evans,  J. 

From  the  record  it  appeared  that  the  claim  was  for 
services  rendered  in  litigation  growing  out  of  the  estate 
of  Ann  Gunning,  deceased.  Sophia  G.  Hall  and  Lillie 
E.  Greer  were  among  the  heirs  of  Mrs.  Gunning.  An- 
other party  in  interest  was  Lulu  McConnell  who  acted 
for  the  other  parties  in  making  an  arrangement  with 
Charles  P.  Orr  to  represent  them.  Mr.  Orr  was  at  the 
time  in  partnership  with  Thomas  C.  Lazear  and  Jesse  T. 
Lazear  in  the  practice  of  the  law.  W.  A.  McConnell, 
another  attorney,  acted  with  them  in  the  litigation.  On 
April  8,  1909,  before  the  litigation  was  completed, 
Charles  P.  Orr  went  upon  the  federal  bench  and  Thomas 
C.  Lazear  retired.  A  new  firm  composed  of  Jesse  T. 
Lazear  and  H.  V.  Blaxter  continued  the  practice. 

Verdict  and  judgment  for  plaintiffs  for  f 959.99.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
to  the  charge  of  the  trial  judge  referred  to  in  the  opinion 
of  S.  C. 

W.  C.  McClure,  for  appellants. — ^Appellants  contend 
that  under  the  pleadings  Lazear  &  Blaxter,  use-plain- 
tiffs, are  not  entitled  to  recover  a  greater  sum,  if  any, 
than  was  due  to  the  firm  of  Lazear  &  Orr,  at  the  time  of 
the  dissolution  of  the  latter  firm,  April  8,  1909:  Mos- 
grove  V.  Golden,  101  Pa.  605;  Justice  v.  Lairy,  19  Ind. 
App.  272;  Stoddard  v.  Emery,  128  Pa.  436;  McGill  v. 
McGill,  2  Metcalf  260. 
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683,  (1915).]     Arguments — Opinion  of  the  Court. 

That  plaintiff  failed  to  prove  that  Lulu  McConnell 
was  the  agent  of  the  defendants. 

John  D.  Broton,  for  appellees. — If  there  was  a  disso- 
lution of  the  firm  a  new  contract  was  not  necessary,  but 
if  defendants  desired  a  new  contract,  it  was  incumbent 
upon  the  defendants  to  notify  plaintiffs  of  their  repudi- 
ation of  the  original  contract  and  of  their  desire  for  a 
change  in  the  personnel  of  counsel  before  the  work  had 
been  performed  by  plaintiffs  with  their  full  knowledge. 

There  was  no  misjoinder  of  parties  plaintiffs:  Page 
V.  Wolcott,  81  Mass.  536;  Fish  v.  Gates,  133  Mass.  441; 
Eggleston  v.  Boardman,  37  Mich.  14;  Clifton  v.  Clark, 
83  Miss.  46;  Moyer  v.  Cantieny,  41  Minn.  242;  Webb  v. 
Trescony,  76  Cal.  621;  Bartlett  v.  Odd  Fellows  Bank, 
79  Cal.  218. 

Opinion  by  Head,  J.,  December  20,  1915 : 
In  the  light  of  the  facts  established  by  the  verdict  we 
can  perceive  no  legal  obstacle  in  the  way  of  the  plaintiffs' 
recovery.  There  was  conflicting  testimony  on  several 
issues,  but  it  was  all  submitted  to  the  jury  in  a  charge 
that  was  as  favorable  to  the  defendant  as  she  had  any 
right  to  expect.  Perhaps  the  most  important  of  the  facts 
established  as  stated  is  that,  in  the  correspondence  which 
was  had  between  Judge  Ore  and  Miss  McConnell,  the 
latter  was  the  agent  or  representative  of  the  defendant 
and  not  of  the  plaintiffs.  If  so,  when  he  stated  to  her 
the  terms  on  which  he  was  willing  to  undertake  the 
management  of  the  case,  he  was  dealing  in  fact  and  in 
law  with  the  defendant.  There  is  abundant  evidence 
that  neither  he,  nor  the  firm  of  which  he  was  a  member, 
ever  received  any  notice  that  the  terms  stated  were  un- 
satisfactory or  objectionable.  The  defendant,  had  she 
so  chosen,  could  then  have  declined  to  carry  on  the  liti- 
gation on  the  conditions  offered,  and  either  abandoned 
the  case  or  retained  other  counsel.  The  verdict  declares 
she  did  neither.    She  allowed  the  professional  services 
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586  McCONNELL  v.  HALL,  AppeUant. 

Opinion  of  the  Court.  [61  Pa.  Superior  Ct. 
to  be  rendered.  They  were  valuable  and  successful  and 
she  has  received  and  accepted  the  fruitful  result  of  them. 

At  the  time  of  his  employment  Judge  Oeb  was  a  mem- 
ber of  the  law  firm  of  Lazear  and  Orr.  It  was  not  neces- 
sary he  should  personally  do  everything  required.  What 
was  done  by  his  firm  was  under  his  direction  or  with  his 
approval.  It  is  true  his  firm  was  dissolved  by  his  ele- 
vation to  the  federal  bench  in  1909.  The  learned  trial 
judge  instructed  the  jury  the  defendant  was  not  bound 
to  go  on  with  the  new  firm  that  succeeded  to  the  un- 
finished business  of  the  old.  If  she  did  not  choose  so  to  do 
it  was  plainly  her  duty  to  give  notice  of  her  Intenticm  to 
make  a  change.  Upon  no  principle  declared  or  sup- 
ported by  reason  or  authority  could  she  permit  the  new 
firm  to  carry  on  her  pending  litigation  to  a  successful 
conclusion  and  then  deny  her  liability  to  pay  for  services 
rendered. 

Were  there  any  serious  difficulty  in  reaching  the  con- 
clusion the  defendant  was  bound  by  a  contract  to  pay 
the  agreed  on  price,  there  is  plenty  of  evidence  to  sus- 
tain the  verdict  on  the  ground  the  services  rendered  were 
worth  the  sum  charged.  The  introduction  of  testimony 
of  that  character  could  not  have  worked  any  injury  to 
the  defendant  and  the  several  assignments  complaining 
of  the  action  of  the  learned  trial  court  in  receiving  it  are 
overruled. 

Nor  is  there  any  sound  objection  to  the  form  in  which 
the  action  is  brought.  The  judgment  entered  in  the 
court  below  will  fully  and  entirely  protect  the  defendant 
against  any  further  claims  from  any  source.  There  was 
a  law  firm  in  existence  when  the  defendant  made  her 
engagement.  Although  the  personnel  of  the  firm  may 
have  changed,  followed  by  a  corresponding  change  in  its 
name  there  was  a  continuing  entity,  at  all  times  in  the 
service  of  the  defendant.  Under  such  a  state  of  facts  we 
do  not  think  the  case  of  Mosgrove  v.  Golden,  101  Pa.  605, 
or  the  earlier  case  of  Horbach  v.  Huey,  4  Watts  455, 
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683,  (1915).]  Opinion  of  the  Court. 

is  eflfective  to  prevent  a  recovery.    All  of  the  assignments 
are  dismissed. 

Judgment  affirmed. 


McConnell  v.  Greer,  Appellant. 

Opinion  by  Head,  J.,  December  20, 1915 : 
This  appeal  presents  precisely  the  same  record  and 
assignments  as  that  between  the  same  plaintiffs  and 
Sophia  O.  Hall,  in  which  an  opinion  has  this  day  been 
filed — ante  p.  583.  For  the  reasons  there  given  the 
judgment  here  appealed  from  is  affirmed. 


Keiter,  Appellant,  v.  Micliigan  Commercial  Insur- 
ance Company. 

Insurance — Fire  insurance — Fraud — Affidavit  of  defense. 

In  an  action  on  a  policy  of  fire  insurance  which  provided  that 
the  entire  policy  should  be  void  ^4n  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter  relating  to  this  in- 
surance," an  affidavit  of  defense  to  a  statement  specifically  charg- 
ing the  loss  is  sufficient,  which  charges  that  the  plaintiff  on  the 
date  that  proofs  of  loss  were  executed,  falsely  swore  that  the  loss 
sustained  was  $2,600,  while  in  fact  the  value  of  the  property  de- 
stroyed did  not  exceed  $700.00. 

Argued  March  4, 1915.  Appeal,  No.  34,  Jan.  T.,  1915, 
by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co.,  Jan. 
T.,  1915,  No.  34,  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Louis  Reiter 
V.  Michigan  Commercial  Insurance  Company.  Before 
BiCB,  P.  J.,  Orlady,  Head,  Kephart  and  Trexler,  JJ. 
Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance. 
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588  REITER,  Appellant,  v.  MICHIGAN  COM.  INS.  CO. 
Statement  of  Facts — Assignment  of  Error.     [61  Pa.  Superior  Ct. 

The  statement  of  claim  contained  an  itemized  list  of 
the  goods  alleged  to  have  been  destroyed. 

The  material  portions  of  the  aflBdavit  of  defense  were 
as  follows : 

First. — That  the  policy  of  insurance  on  which  suit  is 
instituted  in  this  case  provides  inter  alia : 

"This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this  insurance 
or  the  subject  thereof;  or  if  the  interest  of  the  insured  in 
the  property  be  not  truly  stated  herein;  or  in  case  of 
any  fraud  or  false  swearing  by  the  insured  touching  any 
matter  relating  to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss." 

That  after  the  loss  by  fire  referred  to  in  the  plaintiffs 
statement  the  plaintiff  furnished  to  defendant  company 
proofs  of  loss  wherein  he  made  an  affidavit  that  the  value 
of  the  insured  goods  destroyed  by  fire  was  two  thousand 
seven  hundred  and  forty-five  ($2,745.00)  dollars,  and  the 
actual  loss  sustained  thereon  was  two  thousand  six  hun- 
dred and  forty-five  (|2,645.00)  dollars;  that  said  state- 
ment was  false  and  untrue  and  a  misrepresentation,  as 
your  deponent  is  informed  and  believes  and  expects  to 
be  able  to  prove  on  the  trial  of  this  case,  und^r  the  terms 
of  the  policy,  for  the  reason  that  the  value  of  the  prop- 
erty destroyed  by  fire  was  not  in  excess  and  did  not  ex- 
ceed the  sum  of  seven  hundred  (|700.00)  dollars,  which 
figure  is  giving  the  plaintiff  the  benefit  of  a  liberal  ap- 
praisement. 

Second. — By  reason  of  said  false  swearing  and  mis- 
representation said  defendant  is  not  liable  to  the  plaintiff 
in  this  case  in  any  sum  of  money  whatever. 

The  court  discharged  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

Will  N.  Ledch,  with  him  Lee  P.  Stark,  for  appellant, 
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587,  (1915).]  Arguments — Opinion  of  the  Court. 
cited:  Post  v.  American  Central  Ins.  Co.,  51  Superior 
Ct.  352;  Jacoby  v.  Westchester  Fire  Ins.  Co.,  10  Pa. 
Superior  Ct.  171 ;  Jacoby  North  British,  Etc.,  Ins.  Co., 
10  Pa.  Superior  Ct.  366. 

Ralph  W.  Rymer,  for  appellee,  cited :  Sechrist  v.  Co- 
doms,  Etc.,  Mut.  Ins.  Co.,  7  Pa.  Superior  Ct.  246 ;  Moore 
V.  Susquehanna  Mut.  Fire  Ins.  Co.,  196  Pa.  30. 

Opinion  by  Kephart,  J.,  November  22, 1915 :  ' 

This  is  an  appeal  from  the  refusal  of  the  court  below 
to  enter  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. The  policy  of  insurance  covered  a  stock  of  gen- 
eral merchandise,  consisting  of  flour,  feed,  dry  goods, 
groceries,  furniture,  hardware,  etc.  The  particular  para- 
graph of  the  policy  upon  which  the  defense  is  founded  is 
as  follows :  "This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  facts  or  circumstance  concern- 
ing this  insurance  or  the  subject  thereof;    or  in 

case  of  any  fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  this  insurance  or  the  subject 
thereof,  whether  before  or  after  a  loss.'^ 

The  last  clause  of  this  paragraph  sets  up  two  distinct 
grounds,  which,  if  in  existence,  would  avoid  the  policy. 
"Fraud"  and  "false  swearing"  are  essential  features 
which  will  avoid  a  policy  of  insurance  where  found  to 
exist  with  a  dishonest  motive.  As  was  said  in  Ellis  v. 
Agricultural  Insurance  Co.,  7  Pa.  Superior  Ct.  264: 
'ITnder  these  provisions,  and  in  view  of  the  facts  above 
stated,  the  court  below  submitted  the  case  to  the  jury. 
We  cannot  see  how  this  can  be  sustained.  Insurance 
companies  are  entitled  to  the  enforcement  of  the  pro- 
visions of  their  policies.  If  these  provisions  are  violated, 
especially  in  respect  to  matters  referred  to  the  conscience 
of  the  insured,  it  is  the  duty  of  the  court  to  see  that  the 
violations  are  followed  by  the  proper  forfeiture  of  right." 

The  first  and  second  paragraphs  of  the  affidavit  of  de- 
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Opinion  of  the  Court.  [61  Pa.  Superior  Ct 
fense  charge  fraud,  false  swearing  and  misrepresenta- 
tion ;  that  the  defendant  '4s  informed  and  believes  and 
expects  to  b6  able  to  prove"  that  plaintiff's  averment 
that  the  goods  destroyed  by  fire  were  worth  f  2,745,  and 
the  actual  loss  sustained  was  f 2,645,  was  false  and  un- 
true and  a  misrepresentation ;  and  that  the  value  was 
not  in  excess  of  the  sum  of  f  700,  and  by  reason  thereof 
the  plaintiff  was  not  entitled  to  recover  in  any  sum  what- 
ever. The  defense  is  planted  squarely  on  the  ground  of 
false  swearing  and  fraud,  if  the  facts  on  which  they  rely 
are  sufficiently  averred.  It  is  not  a  contest  to  reduce  the 
value  of  the  goods  lost  to  their  true  value  but  is  a  denial 
of  all  liability.  The  affidavit  specifically  charges  that 
the  plaintiff,  on  the  date  the  proofs  of  loss  were  executed, 
falsely  swore  that  the  value  was  a  sum  of  money  grossly 
in  excess  of  the  real  value.  The  disproportionate  amount 
between  the  value  claimed  and  the  real  value  was  suffi- 
cient evidence,  if  believed  by  the  jury,  to  charge  the  plain- 
tiff with  swearing  falsely  with  a  fraudulent  motive.  It 
is  a  positive  averment  of  an  act  done  which  indicates 
fraud  but  it  is  not  conclusive.  The  difference  in  value 
being  so  great  we  cannot  say  that  this  is  one  of  those 
clear  cases  in  which  the  court  below  erred  in  refusing 
judgment  for  want  of  sufficient  affidavit  of  defense: 
Beck  V.  Schekter,  235  Pa.  253. 

The  assignments  of  error  are  overruled  and  the  appeal 
is  dismissed  at  the  cost  of  appellant  without  prejudice, 
etc. 


Eeiter,  Appellant,  v.  New  Brunswick  Fire  Insur- 
ance CJompany. 

Opinion  by  Kkphart,  J.,  November  22, 1915 : 
For  the  reasons  given  in  the  opinion  this  day  filed, 
in  the  case  of  Louis  Reiter  v.  Michigan  CJommercial  In- 
surance Company,  the  same  questions  being  involved, 
the  order  discharging  the  rule  is  affirmed. 
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Allegheny  County  Commissioners'  Case. 

Road  law — Appeals — Record — Evidence — Certiorari. 

An  appeal  from  an  order  of  the  court  in  relation  to  a  pu}>lio 
road  is  in  the  nature  of  a  certiorari.  Neither  the  testimony,  nor 
the  rulings  of  the  court  on  the  admission  of  evidence,  nor  the 
findings  of  fact  however  unwarranted,  are  brought  up  with  the 
record  on  the  certiorari. 

Jury — Grand  jury — Fraud — Discretion  of  court — Review — Ap- 
peals. 

The  action  of  a  grand  jury  influenced  by  fraud  or  improper  con- 
duct may  be  set  aside  by  the  court.  If  the  court,  in  the  exercise 
of  a  proper  discretion  refuses  to  act,  the  appellate  court  will  not 
interfere  unless  the  facts  to  sustain  the  charge  of  fraud  or  im- 
proper conduct  be  such  that  the  appellant  court  may  say  that  the 
lower  court,  in  thus  refusing  to  act,  abused  its  discretion. 

Road  law — Hearing  before  grand  jury — County  commissioners. 

County  commissioners  have  a  right  to  be  present  at  a  hearing 
in  a  road  case  before  the  grand  jury,  and  to  state  in  a  proper  way 
their  views  as  to  the  propriety  of  the  public  improvement  contem- 
plated. 

Consiitutiondl  law — Title  of  act — Road  law — County  commis- 
sioners—Act of  May  11,  1909,  P.  L.  606. 

The  Act  of  May  11,  1909,  P.  L.  506,  entitled  "An  Act  providing 
for  the  construction,  operation,  and  maintenance  of  public  high- 
ways, bridges  and  tunnels  in  the  several  counties  of  this  Common- 
wealth; authorizing  the  taking  of  property  for  such  improve- 
ment and  providing  for  the  compensation  therefor  and  the  dam- 
ages resulting  from  such  taking;  providing  for  the  payment  of 
costs  and  exx>ense8  incurred  in  such  construction,  operation  and 
maintenance;  and  authorizing  the  levy  of  a  tax  and  the  issuance 
of  bonds  to  provide  a  fund  for  said  purpose,"  is  not  unconstitu- 
tional as  being  defective  in  title,  inasmuch  as  the  title  sufficiently 
indicates  the  change  of  policy  on  the  part  of  the  Commonwealth 
which  extended  the  powers  of  the  county  commissioners  over  street 
improvements  within  cities  and  boroughs. 
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Constitutional  law — Uniformity  of  taxation — Special  legislation 
—Road  law— Act  of  May  11,  1909,  P.  L.  606. 

The  Act  of  May  11, 1909,  P.  L.  606,  relating  to  the  construction, 
operation  and  maintenance  of  public  highways,  bridges  and  tunnels 
in  the  several  counties  of  this  Conunonwealth  does  not  violate  the 
provision  of  the  Constitution  relating  to  uniformity  of  taxation, 
nor  Article  III,  Section  7,  of  the  Constitution,  relating  to  local 
or  special  laws. 

Road  law — Tunnel  within  city  limits — Act  of  May  11, 1909,  Sec- 
tion 16,  P.  L.  606. 

Under  Section  16  of  the  Act  of  May  11, 1909,  P.  L.  506,  a  county 
is  not  required  to  ask  a  city  for  an  agreement  relating  to  a  pro- 
posed public  improvement,  unless  the  city's  property  rights  or 
authority  are  affected. 

Argued  Oct.  15,  1915.  Appeal,  No.  44,  April  T.,  1916, 
by  Oliver  McClintock,  from  order  of  Q.  S.  Allegheny  Co., 
Nov.  Sessions,  1914,  No.  1,  dismissing  exceptions  to  find- 
ing of  the  Grand  Jury  In  re  Petition  of  the  County  Com- 
missioners of  Allegheny  County  for  the  construction  of 
a  public  highway  tunnel.  Before  Rice,  P.  J.,  Orlady, 
Head,  Porter,  Henderson,  Kbphart  and  Trbxler,  J  J. 
AfBrmed. 

Exceptions  to  finding  of  grand  jury. 

The  exceptions  were  as  follows : 

1.  Exceptants  aver  and  offer  to  prove  that  the  con- 
struction of  a  general  traffic  tunnel  of  such  a  length 
as  the  proposed  tunnel  is  an  experiment  without  prec- 
edent in  this  country  or  any  other  country;  that  the 
commissioners,  through  J.  Denny  O'Neil,  stated  to  the 
grand  jurj'  that  the  construction  of  this  tunnel  was  in 
the  nature  of  an  experiment;  that  such  a  work  should 
not  be  undertaken  and  the  public  funds  expended  there- 
for until  after  the  best  expert  knowledge  has  been  con- 
sulted as  to  the  practicability  of  operating  a  general 
traffic  tunnel  of  that  length ;  that  said  county  commis- 
sioners have  made  no  expert  investigation  of  this  char- 
acter. 
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2.  Exceptants  show  and  oflfer  to  prove  that  a  tunnel  of 
the  length  of  the  proposed  tunnel  is  wholly  impracticable 
as  a  general  traffic  tunnel  to  be  used  by  gasoline  ma- 
chineSy  pedestrians  and  general  animal  traffic  without 
an  expensive  ventilating  system,  and  that  the  estimate 
of  the  cost  of  installing  such  a  system,  to  wit,  f  15,000.00, 
is  totally  inadequate. 

3.  That  exceptants  aver  and  oflfer  to  prove  that  the 
estimate  for  the  excavation  of  the  approach  and  the 
concrete  work  of  the  same  from  the  southern  portal  of 
the  tunnel  to  Warrington  avenue  is  grossly  inadequate, 
the  required  amount  being  several  times  the  amount  of 
the  estimate. 

4.  The  exceptants  aver  and  oflfer  to  prove  that  the 
estimates  for  the  purchase  of  the  rights  of  way  required 
from  the  portals  of  the  tunnel  to  Warrington  avenue 
on  the  southern  terminus  and  to  Carson  street  on  the 
northern  terminus  of  said  tunnel,  to  wit,  f5,000.00,  are 
totally  inadequate. 

5.  The  exceptants  aver  and  propose  to  prove  on  the 
hearing  of  these  exceptions  that  J.  Denny  O'Neil,  one  of 
the  county  commissioners,  unduly  and  improperly  in 
fluenced  the  grand  jury  in  their  investigation  of  the  pro- 
posed plan  of  the  tunnel  as  submitted  to  them  by  declar- 
ing and  insisting  to  the  grand  jury  that  he  (J.  Denny 
O'Neil)  was  elected  to  his  present  position  as  commis- 
sioner on  the  strength  of  his  favoring  the  construction 
of  the  proposed  tunnel  or  a  similar  one  whose  northern 
portal  would  be  on  the  grade  of  Carson  street,  and  that 
Frank  I.  Gosser,  his  opponent,  was  defeated  because  he 
was  opposed  to  such  a  tunnel,  and  that,  therefore,  the 
public  had  demanded  the  construction  of  such  a  tunnel. 
The  eflfect  of  these  statements,  necessarily,  was  to  bias 
the  minds  of  said  jury  in  the  consideration  of  the  subject 
matter  and  prevent  them  from  giving  it  full  and  fair 
consideration  and  in  reaching  a  just  and  proper  conclu- 
sion on  the  merits  of  the  application. 

8.  Exceptants  further  show  and  oflfer  to  prove  that 
Vol.  lxi— 38 
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said  tunnel  cannot  be  successfully  operated  without  the 
construction  of  a  bridge  across  the  Monongahela  river 
at  the  end  of  said  tunnel,  the  traflfic  on  the  Smithfield 
street  bridge  being  already  so  overcrowded  that  said 
bridge  will  not  be  able  to  take  care  of  the  additional 
traffic  of  the  tunnel.  Exceptants  show  that  said  county 
commissioners  have  left  the  burden  on  the  City  of 
Pittsburgh  of  constructing  said  bridge. 

9.  It  does  not  appear  by  the  petition  or  application 
or  elsewhere  in  said  proceedings  filed  in  this  case*  by  the 
commissioners  of  Allegheny  County  that  a  proper  pre- 
liminary resolution  deeming  it  expedient  to  construct 
the  proposed  tunnel  was  adopted  by  the  county  com- 
missioners. 

10.  That  the  Act  of  May  11,  1909,  under  which  the 
proposed  tunnel  is  to  be  constructed,  is  in  violation  of 
Section  3,  Article  III,  of  the  Constitution  of  this  Com- 
mouAvealth,  for  the  reason  that  there  is  nothing  in  the 
title  of  the  act  to  give  notice  that  the  streets  or  highways 
of  municipalities  may  be  appropriated  by  the  county 
commissioners  or  that  the  said  county  commissioners 
may  take  any  action  affecting  the  property,  rights  or 
authority  of  a  city  for  the  construction,  operation  and 
maintenance  of  public  highways,  bridges  and  tunnels, 
as  contemplated  in  the  act. 

11.  The  Act  of  May  11,  1909,  is  in  violation  of  said 
Section  3,  Article  III,  of  the  Constitution,  for  the  rea- 
son that  there  is  nothing  in  the  title  of  the  act  to  give 
notice  that  the  said  public  highways,  bridges  and  tun- 
nels to  be  constructed,  operated  and  maintained  there- 
under, may  be  constructed,  operated  and  maintained 
within  the  cities  of  the  Commonwealth. 

12.  The  said  act  is  in  violation  of  said  Section  3, 
Article  III,  for  the  reason  that  the  title  of  the  act  is 
misleading,  in  that  the  title  provides  for  the  construc- 
tion, operation  and  maintenance  of  public  highways, 
bridges  and  tunnels  within  the  several  counties  of  the 
Commonwealth,  while  the  act  itself  provides  for  the 
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construction,  operation  and  maintenance  of  said  public 
highways,  bridges  and  tunnels  only  within  cities  of  the 
Commonwealth,  or  in  and  between  cities,  townships 
and  boroughs  in  the  said  counties  of  the  Commonwealth. 

13.  Said  Act  of  May  11,  1909,  is  unconstitutional, 
being  local  or  special  legislation  in  violation  of  Article 
III,  Section  7,  of  the  Constitution,  for  the  reason  that 
the  works  to  be  constructed  under  said  act  can  only  be 
constructed  within  cities,  or  in  and  between  cities,  town- 
ships and  boroughs,  and  not  at  any  other  place  in  the 
several  counties  of  the  State. 

14.  The  said  Act  of  May  11,  1909,  is  unconstitutional, 
being  in  violation  of  the  provisions  of  Article  III,  Sec- 
tion 20,  of  the  Constitution. 

15.  The  exceptants  aver,  and  propose  to  prove  on  the 
hearing  of  these  exceptions,  that  J.  Denny  O'Neil,  one 
of  the  county  commissioners,  unduly  and  improperly 
influenced  the  grand  jury  in  their  investigation  of  the 
proposed  plan  of  the  tunnel  as  submitted  to  them  by 
stating  to  the  grand  jury  as  follows :  "The  money  neces- 
sary will  be  provided  by  a  bond  issue,  and  the  commis- 
sioners are  convinced  that  the  increase  in  valuation  in 
that  section  of  the  county  that  will  be  benefited  by  the 
tunnel  will  be  great  enough  to  provide  money  for  the 
interest  and  sinking  funds  on  the  bonds.  In  place  of 
an  increase  in  taxes  for  1915,  the  commissioners  are 
going  to  make  a  reduction  of  one-half  mill,  which  will 
save  the  taxpayers  of  the  county  1600,000.00  in  round 
numbers." 

16.  The  exceptants  aver,  and  propose  to  prove  on  the 
hearing  of  these  exceptions,  that  J.  Denny  O'Neil,  one 
of  the  county  commissioners,  unduly  and  improperly 
influenced  the  grand  jury  in  their  investigation  of  the 
proposed  plan  of  the  tunnel  as  submitted  to  them  by 
stating  to  the  grand  jury  as  follows:  "I  might  state 
that  practically  the  same  tunnel  was  approved  by  the 
grand  jury  about  two  years  ago,  but  it  was  knocked  out 
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because  the  attorney  who  prepared  the  papers  had  for- 
gotten to  have  us  pass  the  necessary  desired  resolution." 
The  court  dismissed  the  exceptions. 

Error  assigned  was  order  dismissing  the  exceptions. 

Jas.  W.  Kinnear,  of  Kinnear,  McCloskey  d  Best,  and 
Ernest  G.  Irwin,  with  them  Watson  and  Freeman  and 
Aronson  <£  Aronson,  for  appellant. — The  Court  of  Quar- 
ter Sessions  has  authority  to  review  the  findings  of  the 
grand  jury  upon  questions  of  fact  and  may  receive  tes- 
timony in  support  of  Exceptions  filed  to  the  report  of  the 
jury :  Walnut  Street,  24  Pa.  Superior  Ct.  114. 

The  grand  jury  was  unduly  and  improperly  influ- 
enced in  their  investigation  of  the  proposed  plan  of  the 
tunnel  by  certain  voluntary  statements  made  by  J. 
Denny  O'Neil,  one  of  the  county  commissioners,  to  the 
grand  jury  during  the  progress  of  the  hearing. 

( 1 )  The  title  of  the  act  providing  for  the  construction 
and  maintenance  of  "public  highways,  bridges  and 
tunnels  in  the  several  counties  of  this  Commonwealth," 
gives  no  notice  that  the  county  commissioners  may  con- 
struct and  maintain  such  improvements  within  cities 
or  boroughs  of  the  State.  The  act  is  therefore  uncon- 
stitutional :  Duflf  V.  Heppenstall  Forge  &  Knife  Co.,  234 
Pa.  275;  Bucher  v.  Northumberland  Co.,  209  Pa.  618; 
Phoenixville  Borough  Road,  109  Pa.  44;  Quinn  v.  Cum- 
berland County,  162  Pa.  55;  Stegmaier  v.  Jones,  203 
Pa.  47;  Dailey  v.  Potter  County,  203  Pa.  593;  Bennett 
V.  Sullivan  County,  29  Pa.  Superior  Ct.  120;  Com.  v. 
Luckey,  31  Pa.  Superior  Ct.  441;  Alms  v.  Indiana 
County,  45  Pa.  Superior  Ct.  137. 

The  power  to  open  up  streets  in  cities,  making  the 
county  pay  all  the  costs,  is  a  new  burden  upon  a  county, 
of  which  no  notice  is  contained  in  the  title  to  the  act: 
Phoenixville  Road,  109  Pa.  44. 

The  act  is  unconstitutional,  being  local  and  special 
legislation  in  violation  of  Article  III,  Section  7,  of  the 
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Constitution:  Morrison  v.  Bachert,  112  Pa.  322;  Frost 
V.  Cherry,  122  Pa.  417;  Com.,  ex  rel.,  v.  Stephens<Hi,  1 
S.  &  B.  247. 

Harvey  M.  Aronson,  of  Aronson  <£  Aronson,  for  the 
Uptown  Board  of  Trade,  appellant 

Edward  B.  Vaill  and  J.  Rodgers  McCreery,  with  them 
A.  B.  Hay,  County  Solicitor,  for  appellee. — We  submit 
that  the  question  as  to  whether  or  not  the  decision  of  the 
court  below  was  correct  or  erroneous  is  not  before  this 
court:  Walnut  Street,  24  Pa.  Superior  Ct.  114;  Man- 
heim  Twp.  Boad,  12  Pa.  Superior  Ct.  279;  Diamond 
Street,  196  Pa.  254 ;  In  re  Germantown  Ave.,  99  Pa.  479 ; 
Highway  Tunnel,  61  P.  L.  J.  340. 

The  same  nicety  in  regard  to  legal  evidence  is  not  re- 
quired before  a  grand  jury  as  in  the  trial  of  cases  before 
a  petit  jury  and  therefore  the  admission  of  evidence  by 
a  grand  jury,  not  strictly  legal,  does  not  justify  the 
quashing  of  an  indictment:  State  v.  Fasset,  16  Conn. 
457. 

The  act  is  constitutional:  Com.  v.  Moir,  199  Pa.  534; 
Daugherty's  Case,  51  Pa.  Superior  Ct.  120;  Com.  v. 
Keystone  Benefit  Assn.,  171  Pa.  465 ;  McKeown's  App., 
237  Pa.  626;  City  Ave.  &  Germantown  Bridge,  164  Pa. 
394;  Stegmaier  v.  Jones,  203  Pa.  47;  Com.,  ex  rel.,  v. 
Butter,  99  Pa.  535;  Com.  v.  Green,  58  Pa.  226;  Murray, 
et  al.,  V.  Keys,  35  Pa.  384 ;  Seabolt  v.  Commissioners, 
187  Pa.  324 ;  Stratton  v.  Allegheny  County,  245  Pa.  519 ; 
Pittsburg's  Petition,  217  Pa.  227;  Bose  v.  Beaver 
County,  204  Pa.  372;  Lehigh  Coal  Co.'s  App.,  164  Pa- 
44. 

Opinion  by  Kbphabt,  J.,  November  29,  1915 : 
An  appeal  from  an  order  of  the  court  in  relation  to 
a  public  road  is  in  the  nature  of  a  certiorari.    Neither 
the  testimony  nor  the  rulings  of  the  court  on  the  admis- 
sion of  evidence,  nor  the  findings  of  fact,  however  un> 
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warranted,  are  brought  up  with  the  record  on  the  cer- 
tiorari :  Manheim  Township  Boad,  12  Pa.  Superior  Ct. 
279 ;  In  re  Diamond  Street,  196  Pa.  254.  All  the  assign- 
ments of  error  relating  to  the  admission  of  evidence  or 
the  conclusions  of  fact  are  overruled. 

The  action  of  a  grand  jury  influenced  by  fraud  or  im- 
proper conduct  may  be  set  aside  by  the  court.  If  the 
court,  in  the  exercise  of  a  proper  discretion,  refuses  to 
act,  this  court  will  not  interfere  unless  the  facts  to 
sustain  the  charge  of  fraud  or  improper  conduct  be  such 
that  we  may  say  that  the  court,  in  thus  refusing  to  act, 
abused  its  discretion:  Walnut  Street,  24  Pa.  Superior 
Ct.  114. 

Certain  statements  of  County  Commissioner  O'Neil, 
made  at  the  hearing  before  the  grand  jury,  are  submitted 
as  being  an  intentional  effort  to  wrongfully  and  im- 
properly influence  the  jurors  in  the  investigation  of  the 
desirability  of  the  proposed  tunnel.  In  hearings  before 
a  grand  jury  in  matters  of  public  importance,  which  are 
required  by  law  to  be  submitted  to  them,  wherein  they 
are  supposed  to  act  as  a  check  on  the  actions  of  county 
officials  relative  to  the  expenditure  of  county  money, 
the  procedure  incident  to  the  hearing  is  not  controlled 
by  the  strict  rules  of  law,  as  is  required  in  the  submis- 
sion of  matters  to  a  traverse  jury.  The  hearing  should 
be  free  and  open,  aiming  to  secure  the  widest  scope  of 
reliable  information,  so  that  they  may  intelligently  pass 
on  the  question  before  them.  Their  decision  as  to  the 
measure  of  usefulness  to  the  public  of  projects  such  as 
this,  is  to  a  large  extent  speculative,  as  is  the  decision 
of  similar  bodies  on  like  questions.  There  is  nothing  in 
the  law  which  prohibits  the  county  commissioners  or  any 
interested  citizen  from  appearing  before  such  grand 
jury.  In  the  protection  of  county  monies  it  is  the 
county  commissioners'  right  to  be  present.  They  are  the 
business  managers  of  the  county  and  as  such,  acting 
within  their  authority,  they  are  held  responsible  for  the 
successful  administration  of  public  affairs.    To  a  large 
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extent  they  are  the  originators  of  projects  such  as  this, 
looking  toward  the  advancement  of  the  general  public 
welfare.  Commissioner  O'Neil,  in  stating  to  the  jury 
the  aims,  objects  and  feasibility  of  the  proposed  plan 
and  the  probabilities  of  largely  increased  future  county 
development  from  its  accomplishment,  was  clearly  with- 
in his  right  as  an  official.  It  is  not  contended  that  any- 
thing he  said  to  the  grand  jury  was  based  upon  motives 
of  personal  advantage  to  himself  or  any  one  interested 
with  him  but,  on  the  contrary,  it  appears  that  he  acted 
in  good  faith,  honestly  believing  his  statements  would 
be  borne  out.  We  cannot  say,  in  the  absence  of  fraudu- 
lent motive,  that  the  court  abused  its  discretion  in  de- 
clining to  set  aside  the  grand  jury's  report. 

Appellant  contends  that  the  Act  of  May  11, 1909,  P.  L. 
506,  is  unconstitutional  for  the  reasons:  (1)  that  its 
title  is  defective.  The  title  reads  as  follows :  "No.  285. 
An  Act.  Providing  for  the  construction,  operation,  and 
maintenance  of  public  highways,  bridges  and  tunnels  in 
the  several  counties  of  this  Commonwealth ;  authorizing 
the  taking  of  property  for  such  improvement,  and  pro- 
viding for  the  compensation  therefor  and  the  damages 
resulting  from  such  taking;  providing  for  the  payment 
of  costs  and  expenses  incurred  in  such  construction, 
operation,  and  maintenance;  and  authorizing  the  levy 
of  a  tax  and  the  issuance  of  bonds  to  provide  a  fund  for 
said  purpose."  It  here  clearly  appears  that  the  title  re- 
fers to  the  construction,  operation,  and  maintenance  of 
highways,  bridges,  and  tunnels  in  the  several  counties  of 
the  Commonwealth.  An  examination  of  the  several  sec- 
tions of  the  act  will  show  that  they  exhibit  a  compre- 
hensive plan  whereby  its  purpose  may  be  successfully 
carried  out,  and  contain  nothing  not  clearly  covered  by 
the  title  of  the  act.  The  title  need  not  be  an  index  of 
the  contents  of  the  act.  It  need  only  give  a  reasonably 
clear  notice  of  the  matter  to  be  found  in  it:  Common- 
wealth V.  Keystone  Benefit  Association,  171  Pa.  465. 
Appellant  does  not  argue  that  the  title  does  not  contain 
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an  adequate  reference  to  the  subject-matter  of  the  act, 
but  urges  that  when  effect  is  given  the  act  in  its  widest 
scope,  it  invades  a  field  previously  covered  by  a  system 
of  laws  which  should  not  be  disturbed,  modified  or  in 
part  repealed  without  ample  notice.  That  the  Common- 
wealth by  many  enactments  has  confided  to  citi^  the 
exclusive  control  of  its  streets  and  that  this  grant  of 
authority  to  the  counties  was  such  a  radical  change  in 
these  laws  as  ought  to  require  some  specific  notice  of 
the  legislative  intention.  In  answering  this  argument 
it  must  be  remembered  that  it  is  the  duty  of  the  courts, 
in  passing  on  the  constitutionality  of  an  act  of  assembly 
of  general  application,  to  consider  it  so  as  not  to  localise 
it  to  one  section  of  a  community,  but  in  the  light  of  the 
purpose  to  be  accomplished  throughout  the  entire  State 
and  the  laws  already  in  existence  relating  to  such  pur- 
poses as  they  may  affect  the  act  in  question.  It  is  ad- 
mitted that  all  the  highways  in  the  Commonwealth  are 
within  the  grasp  of  legislative  control.  Cities  have  no 
vested  right  in  their  highways,  their  business,  charter 
rights,  corporate  powers  or  corporate  existence:  Com- 
monwealth V.  Moir,  199  Pa.  534.  The  construction,  su- 
pervision, and  maintenance  of  highways  may  be  taken 
from  one  municipality  and  given  to  another  as  the  legis- 
lature may  deem  proper.  When  considered  in  con- 
nection with  the  laws  affecting  our  highways  in  general, 
we  do  not  regard  the  present  legislation  as  being  a  radi- 
cal or  revolutionary  change.  It  is  merely  another  step 
forward  along  lines  already  laid  down  and  extending  an 
authority  before  in  existence.  Early  in  our  history 
counties  have  had  the  exclusive  control  of  sections  of 
highways  in  each  bridge  they  constructed  thereon. 
Within  recent  years,  under  the  county  road  act,  they 
may  take  over  portions  of  township  roads,  reconstruct 
and  maintain  them.  They  have  been  charged  with  the 
cost,  supervision,  and  maintenance  of  condemned 
turnpikes  and  toll  bridges  and  the  supervision  and  main- 
tenance of  abandoned  turnpikes.    They  have  been  an- 
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thorized  to  construct  bridges  entirely  within  municipali- 
ties connecting  streets  therein  and  over  streams  forming 
the  boundaries  between  counties.  The  State  highways 
have  taken  a  large  percentage  of  roads  from  local  con- 
trol. There  seems  to  be  a  growing  tendency  to  central- 
ize this  control'of  the  main  arteries  of  travel,  either  in 
the  counties  or  in  the  State.  The  first  change  in  our 
laws  vitally  affecting  our  road  system  was  in  the  county 
road  Act  of  1895.  In  passing  on  the  constitutionality 
of  this  act,  the  title  to  which  was  in  question,  and  that 
title  is  substantially  the  same  as  the  title  being  at  pres- 
ent considered,  and  in  discussing  the  counties'  invasion 
of  the  exclusive  control  of  township  authorities  over 
their  roads,  President  Judge  BiCB  says:  Middletown 
Road,  15  Pa.  Superior  Ct.  167 :  "No  legislator  or  other 
person  reading  the  comprehensive  title  of  this  act  would 
naturally  and  reasonably  be  led  to  suppose  that  a  law 
prescribing  a  mode  whereby  what  is  ordinarily  known 
and  spoken  of  as  a  township  road  may  be  made  a  county 
road,  would  not  affect  the  powers  and  duties  of  town- 
ships and  their  officers  with  reference  to  the  establish- 
ment, maintenance  and  control  of  such  road.  On  the 
contrary  he  would  naturally  and  reasonably  infer  that 
something  more  was  in  contemplation  in  making  such 
improved  highways  ^county  roads'  than  a  mere  change 
of  name,  and  that  duties  would  be  imposed  and  powers 
ccmferred  on  the  county  with  reference  to  them.  The 
title  plainly  invited  inquiry  into  the  body  of  the  bill  as 
to  the  nature  and  extent  of  those  powers  and  duties, 
and  this,  under  the  authorities,  is  all  that  was  required* 
We  cannot  see  that  the  title  is  open  to  criticism ;  it  cer- 
tainly is  not  in  the  particular  specified  by  the  appel- 
lant." The  reasoning  applies  with  equal  force  to  cities 
under  the  Act  of  1909.  The  word  "counties"  as  used  in 
this  act  is  broad  enough  to  give  notice  to,  and  include, 
all  its  subdivisions  and  when  used  in  legislation  it  reach- 
es to  each  part  of  the  county  without  further  notice.  In 
City  Avenue  and  Oermantown  Bridge,  164  Pa.  394,  it 
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was  held  under  the  Act  of  May  8, 1876,  "being  an  act  to 
authorize  the  acquisition  by  the  several  counties  of  this 
Commonwealth  for  the  use  of  the  county  bridges,  etc., 
that  "counties"  embraced  the  condemnation  of  a  toll 
bridge  within  the  City  and  County  of  Philadelphia.  Sec- 
tion 16  of  the  present  act  preserves  to  a  large  extent  the 
authority  of  cities  over  its  territory  which  may  be  em- 
braced in  any  proposed  undertaking.  The  city,  for  all 
useful  purposes,  before  granting  its  consent  to  any  in- 
fringement of  its  rights  or  authority,  may  preserve  by 
agreement  with  the  county  any  of  those  rights  or  au- 
thority as  it  deems  necessary.  While  the  cost  of  con- 
struction and  the  cost  of  maintenance  may  pass  to  the 
county  if  the  city  so  desires,  there  is  nothing  to  prevent 
the  city  from  retaining  its  sanitation  and  ftre  control 
over  and  along  the  proposed  street  or  tunnel.  We  do 
not  consider  the  title  to  the  act  defective. 

(2)  Another  objection,  that  the  act  violates  the  con- 
stitutional provision  as  to  uniformity  of  taxation,  has 
been  fully  answered  by  this  court  in  Middletown  Road 
case,  supra.  Commonwealth,  ex  rel.,  v.  Bowman,  35  Pa. 
Superior  Ct.  410,  affirmed  in  Clarion  County  v.  Clar- 
ion Township,  222  Pa.  350,  and  recently  repeated  in 
Winters  v.  Koontz,  in  an  opinion  handed  down  last  May, 
affirmed  by  the  Supreme  Court  during  the  present 
month. 

(3)  Nor  do  we  regard  the  act  as  offending  against 
Article  III,  Section  7,  of  the  Constitution,  relating  to 
local  or  special  laws.  It  applies  generally  to  all  counties 
and  their  subdivisions  throughout  the  State.  Lehigh 
Valley  Coal  Co.'s  App.,  164  Pa.  44;  Buan  St.,  132  Pa. 
257.  If  it  were  necessary  to  give  full  effect  to  the  act  and 
sustain  its  constitutionality  by  changing  the  word  "or" 
to  "and"  there  is  ample  authority  for  so  doing:  Seabolt 
V.  Commissioners,  187  Pa.  318 ;  Coihmonwealth  v.  Green, 
58  Pa.  226.  The  act  in  question  permits  the  construction 
of  tunnels  in  cities,  townships  or  boroughs  or  in  and  be- 
tween cities,  townships  or  boroughs. 
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(4)  The  objection  that  the  consent  of  the  city  was  not 
had  as  required  under  Section  16,  is  without  merit.  That 
contingency  arises  only  when  the  city's  property  rights 
or  authority  are  affected.  Until  that  is  done,  the  county 
is  not  required  to  ask  the  city  for  an  agreement.  It  is 
not  a  condition  precedent  to  the  institution  of  the  pro- 
ceedings under  the  act. 

The  assignments  of  error  are  overruled,  and  the  de- 
cree of  the  court  below  is  affirmed. 


Solida^  Appellant,  v.  Brady  Township. 

Negligence — Township  roads — Bridge  without  guard-rail — Con- 
irihutory  negligence. 

In  an  action  against  a  township  to  recover  damages  for  personal 
injuries  sustained  when  two  wheels  of  plaintiff's  buggy  dropped 
over  the  side  of  an  unguarded  township  bridge,  a  verdict  for  the 
defendant  is  properly  directed,  where  the  evidence  shows  that  the 
bridge  was  in  good  condition,  except  that  it  had  no  guard-rail; 
that  the  accident  happened  on  a  dark  night;  that  the  plaintiff's 
lantern  which  had  been  lighted,  was  broken  about  a  quarter  of  a 
mile  from  the  bridge  and  could  not  be  relighted;  that  plaintiff 
proceeded  on  his  way  in  the  darkness;  that  he  had  frequently 
driven  over  the  road  and  knew  that  the  bridge  was  without  guard; 
that  as  he  approached  he  heard  the  nmning  water  seven  feet  below; 
that  he  could  not  tell  whether  he  was  in  the  centre  of  the  road  or 
on  the  side  of  it;  and  that  the  horse  was  not  trustworthy,  as  it 
was  necessary  for  plaintiff  to  "guide  him  by  the  line." 

Argued  Oct.  27, 1915.  Appeal,  No.  299,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Clearfield  Co.,  May 
T.,  1915,  No.  85,  on  verdict  for  defendant  in  case  of  Wil- 
liam S.  Solida  V.  Brady  Township.  Before  BiCB,  P.  J., 
Orlady,  Head,  Henderson,  Kephart  and  Trexler,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Bell>  P.  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

A.  L.  Cole,  with  him  Howard  B.  Hartswick,  for  appel- 
lant, cited:  Mellor  v.  Bridgeport,  191  Pa.  562;  Wilson 
V.  O'Hara  Twp.,  14  Pa.  Superior  Ct.  258;  March  v. 
Phoenixville  Borough,  221  Pa.  64;  Cousins  v.  Warren 
Borough,  54  Pa.  Superior  Ct.  136. 

W.  C.  Miller,  with  him  E.  G.  Boose,  for  appellee,  cited: 
First  Natl.  Bank  v.  W.  U.  Tel.  Co.,  34  Pa.  Superior  Ct. 
488;  Crescent  Twp.  v.  Anderson,  114  Pa.  643;  Smith  v. 
Philadelphia,  217  Pa.  118;  Conrad  v.  Upper  Augusta 
Twp.,  200  Pa.  337. 

Opinion  by  Kephart,  J.,  December  20, 1915 : 
The  plaintiff  was  injured  when  two  wheels  of  his 
buggy  dropped  over  the  side  of  a  bridge  on  a  public  road. 
The  bridge  and  road  were  in  good  condition,  except  that 
the  bridge  had  no  guard-rails.  The  accident  happened 
on  a  dark  night  and  plaintiff's  lantern,  which  had  been 
lighted,  was  broken  a  quarter  of  a  mile  from  the  bridge 
and  could  not  be  re-lighted.  He  proceeded  on  his  way 
in  the  darkness,  trusting  to  his  horse  to  keep  the  road. 
He  had  frequently  driven  over  the  road  and  knew  that 
the  bridge,  without  guards,  was  close  by,  and  that  his 
horse  was  not  trustworthy,  as  it  was  necessary  for  him 
to  "guide  him  by  the  line."  "When  I  thought  he  was 
getting  off  to  one  side  too  far  by  looking  ahead  I  pulled 
him  over."  He  said  he  could  not  tell  whether  he  was  in 
the  center  of  the  road  or  on  the  side  of  it  As  he  reached 
the  bridge  he  heard  the  running  water  seven  feet  below. 
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With  this  knowledge,  plaintiff  approached  a  dangerous 
place  in  the  highway  without  attempting  to  ascertain  his 
position  with  relation  to  it.  Had  he  proceeded  with  the 
care  and  caution  demanded  by  the  circumstances  he  re- 
lates, he  would  have  descended  from  his  buggy  and  led 
his  horse.  This  was  not  a  trifling  danger  but,  considering 
the  character  of  the  night  and  the  manner  in  which  his 
horse  was  traveling,  it  became  serious  and  imminent, 
and  it  was  his  duty  to  use  every  precaution  that  his 
senses  must  have  suggested.  It  is  not  the  case  of  a 
traveler  knowing  of  the  defective  condition  of  a  highway 
through  the  absence  of  guard-rails  who,  before  proceed- 
ing, examines  the  road,  locates  his  team  in  the  middle  of 
the  highway  and  proceeds  on  his  journey,  when  his  horse 
suddenly  shies  at  some  unknown  objects  and  is  thrown 
over  the  embankment,  as  in  Wilson  v.  O'Hara,  14  Pa.  Su- 
perior Ct.  258,  nor  is  it  the  result  of  the  failure  to  select 
another  route,  as  this  danger  approached  with  care  and 
prudence  was  not  so  great  as  to  compel  the  selection  of 
the  safe  route :  Stokes  v.  Ralpho  Township,  187  Pa.  333. 
It  comes  within  the  rule  laid  down  in  Mueller  v.  Ross 
Township,  152  Pa.  399,  "It  is  not  denied  the  road  in  ques- 
tion was  safe  for  ordinary  travel.  There  are  few  country 
roads  that  are  safe  at  night  when  it  is  so  dark  that  noth- 
ing can  be  seen.  Knowing  as  he  did  the  condition  of 
this  road,  of  the  curve,  the  embankment,  and  the  slope, 
and  trusting  entirely  to  his  horses  to  select  the  traveled 
part  of  the  road,  the  plaintiff  assumed  the  risk.  If  he 
could  not  see  he  should  have  gotten  out  and  led  his 
horses.  There  are  five  senses  to  judge  a  man's  conduct, 
and  the  exercise  of  some  one  of  them  would  certainly 
have  enabled  the  plaintiff  to  know  where  he  was  and  to 
discover  the  embankment.  As  he  elected  to  be  guided 
by  the  one  sense,  which,  under  the  circumstances,  was 
of  no  use  to  him,  he  must  be  presumed  to  have  taken  the 
risk  of  his  horses  getting  on  the  embankment,  and  falling 
down  the  slope."  This  was  followed  by  Conrad  v.  Upper 
Augusta  Township,  200  Pa.  337.    The  court  below  did 
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not  commit  error  in  refusing  to  take  oflf  the  compulsory 
nonsuit.  The  assignments  of  error  are  oyerruled^  and 
the  judgment  is  affirmed. 


Isecovitz,  Appellant,  v.  Conestoga  Traction 
Company. 

Negligence — Street  railways — Right  angle  collision — Contrihu^ 
tory  negligence — Nonsuit, 

Where  the  driver  of  a  team  with  a  heavy  load  approaches  a  cross- 
street  on  which  he  knows  a  line  of  street  cars  is  operated,  and  he 
does  not  have  his  team  under  proper  control  when  he  reaches  the 
house  line  or  the  street  car  tracks,  and  does  not  look  for  an  ap- 
proaching car  at  either  place,  and  it  appears  that  he  could  have 
seen  a  car  had  he  looked,  but  he  drives  on  at  a  slow  trot,  and  when 
he  sees  the  car  is  unable  to  turn  his  horse,  and  a  collision  occurs, 
the  street  railway  company  will  not  be  liable  for  an  injury  to  the 
horse,  and  in  a  suit  to  recover  damages  for  such  injury  a  nonsuit 
will  be  entered. 

Argued  Nov.  8, 1915.  Appeal,  No.  14,  Oct.  T.,  1915,  by 
plaintiff,  from  order  of  C.  P.  Lancaster  Co.,  Aug.  T., 
1910,  No.  49,  refusing  to  take  oflf  nonsuit  in  case  of 
Michael  Isecovitz  v.  The  Conestoga  Traction  Company. 
Before  Rice,  P.  J.,  Orlady,  Head,  Portbb,  Henderson, 
Kephart  and  Trexler,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  a  horse. 
Before  Landis,  P.  J. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

The  court  entered  a  compulsory  nonsuit  which  it  sub- 
sequently refused  to  take  oflf. 

Error  assigned  was  refusal  to  take  oflf  nonsuit. 

B,  F,  Davis,  for  appellant. 
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a.  R.  Zimmerman,  with  him  John  E.  M alone,  for  ap- 
pellee. 

Opinion  by  Kephart,  J.,  December  20, 1915 : 
The  plaintiff's  horse  was  injured  in  a  "right  angle" 
collision  with  a  street  car  of  the  defendant's,  where 
South  Duke  street  and  East  Vine  street  intersect  The 
horse  was  being  driven  down  grade  at  a  "jog  run,"  or 
slow  trot,  westwardly  on  the  north  side  of  East  Vine 
street  Its  speed  had  not  slackened  when  it  reached  the 
crossing.  There  were  good  breaks  on  the  wagon  and, 
though  it  was  heavily  loaded,  it  could  have  been  stopped 
easily.  When  the  driver  first  saw  the  car  and  attempted 
to  turn  the  horse  and  wagon  in  the  direction  the  car  was 
moving,  the  heavy  load  pushed  the  horse  on  the  track. 
The  driver  admitted  that  he  "did  not  see  the  car  coming 
down  at  all."  He  saw  it  just  as  the  horse  was  struck. 
When  he  passed  the  house  line  of  South  Duke  street  he 
could  have  seen  the  car  approaching  above  Krieder's 
store  which  was  some  distance  from  the  place  where  the 
accident  took  place;  sufficient  distance  that,  had  the 
team  been  under  control,  he  could  have  stopped.  He 
was  familiar  with  the  street  and  knew  that  cars  ran  only 
in  a  southerly  direction  on  Duke  street.  There  was  no 
evidence  of  excessive  speed.  It  was  clear  that  the  appel- 
lant was  not  entitled  to  have  his  case  submitted  to  the 
jury  because  of  his  contributory  negligence.  His  team 
was  not  only  not  under  proper  control  when  he  reached 
the  house  line  or  the  street  car  tracks,  but  he  did  not 
look  for  an  approaching  car  at  either  place.  The  duty 
imposed  on  the  driver  of  a  team  about  to  cross  the  tracks 
of  a  street  railway  at  a  crossing  has  been  stated  in  a 
number  of  decisions.  It  is  not  only  his  imperative  duty  to 
look  just  before  entering  the  tracks :  Smathers  v.  P.  B. 
&  W.  Ry.  Co.,  226  Pa.  212;  Shope  v.  Central  Pa.  Trac- 
tion Co.,  242  Pa.  207,  but  it  is  his  duty  to  have  his  team 
under  such  control  that  if  danger  is  imminent  he  can 
stop  to  avoid  it.    It  is  not  enough  to  say  that  he  listened 
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for  the  car  and  did  not  hear  any  bell.  He  and  his  wit- 
nesses say  he  could  have  seen  the  car  had  he  looked. 
The  learned  court  below  was  clearly  right  in  refusing  to 
take  oflf  a  compulsory  nonsuit 
The  judgment  is  affirmed. 


Weisberger,  Appellant,  v.  Safety  Mutual  Fire  In- 
surance Company. 

Appeals — Agreement  as  to  two  appeals — Decision  in  one  appeal  io 
control  another — Qitashing  appeal — Failure  to  print  evidence. 

Where  parties  have  two  suits  pending  in  the  same  court  at  the 
same  time,  and  they  file  an  agreement  of  record  that  the  same 
judgment  shall  he  entered  in  the  second  suit  as  shall  have  been 
entered  in  the  first  suit,  and  that  in  the  event  of  an  appeal  the 
same  disposition  may  be  made  of  the  second  suit  as  is  made  of 
the  first  suit,  and  on  appeal  the  judgment  in  the  first  suit  is  re- 
versed, the  appellate  court  will  reverse  the  judgment  in  the  second 
suit.  The  appeal  in  the  second  suit  will  not  be  quashed  because  the 
appellant  did  not  print  the  evidence,  inasmuch  as  the  decision  of 
the  appeal  does  not  depend  on  the  evidence,  but  on  the  agreement 
filed  of  record. 

Argued  Nov.  8, 1915.  Appeal,  No.  23,  March  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co.,  Jan. 
T.,  1911,  No.  983,  entering  judgment  for  defendant  in 
case  of  David  Weisberger  v.  The  Safety  Mutual  Fire 
Insurance  Company.  Before  Rice,  P.  J.,  Orlady,  Heai>, 
Porter,  Henderson,  Kephart  and  Trbxleb,  JJ.  Re- 
versed. 

Assumpsit  on  a  policy  of  fire  insurance.  Before 
Evans,  P.  J.,  specially  presiding. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  evidence  in  the  case  was  not  printed  in  the  appel- 
lant's paper  book.  The  appellee  moved  to  quash  on  the 
ground  that  the  evidence  was  not  printed. 
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Error  assigned  was  in  entering  judgment  for  defend- 
ant 

Joseph  O^Brien,  with  him  William  J.  Fitzgerald,  for 
appellant. 

Michael  A.  McOinley,  for  appellee. 

Pbb  Curiam,  December  20, 1915 : 

This  was  an  action  of  assumpsit  on  a  policy  of  fire  in- 
surance brought  to  No.  983,  January  Term,  1911.  An- 
other action  was  brought  by  the  plaintiff  against  another 
company  to  No.  982,  January  Term,  1911,  which  after 
trial  resulted  in  a  verdict  for  the  plaintiff,  and  subse- 
quently, judgment  for  the  defendant  non  obstante  vere- 
dicto. 

On  June  1, 1914,  the  parties  entered  into  an  agreement 
in  the  case  at  bar  as  follows :  ^^Now  June  1,  1914,  it  is 
agreed  by  David  Weisberger,  plaintiff,  by  O'Brien  & 
Kelly,  his  counsel,  and  by  the  Safety  Mutual  Fire  Insur- 
ance Company  of  Lebanon,  Pennsylvania,  defendant  by 
M.  A.  McOinley,  counsel,  that  the  above  action  may  be 
disposed  of  by  Hon.  C.  C.  Evans,  president  judge  of 
26th  judicial  district,  specially  presiding,  in  the  same 
manner  that  he  may  dispose  of  the  case  of  David  Weis- 
berger V.  The  Western  Reserve  Insurance  Company,  No. 
982,  January  Term,  1911,  in  the  Court  of  Common  Pleas 
of  Lackawanna  County,  as  if  the  two  cases  had  been 
tried  before  him  and  the  jury  at  the  same  time,  and  with 
the  same  effect  and  it  is  further  agreed  that  in  the  event 
that  judgment  be  directed  for  the  plaintiff  in  Number 
982,  January  Term,  1911,  that  judgment  be  directed  for 
the  plaintiff  in  the  above  entitled  action  in  the  sum  of 
twelve  hundred  and  fifty  (f  1,250.00)  dollars,  and  that 
if  a  judgment  be  directed  for  the  defendant  in  Number 
982,  January  Term,  1911,  that  a  judgment  be  also  di- 
rected for  the  defendant  in  this  case.  And  it  is  further 
agreed  that  in  the  event  of  appeal  that  the  same  dispo- 
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aition  may  be  made  of  No.  983,  January  Term,  1911,  as 
may  be  made  of  No.  982,  January  Term,  1911."  On 
January  6,  1915,  the  foregoing  agreement  wa»  filed  to- 
gether with  an  opinion  by  the  court  concluding  as  fol- 
lows: "In  the  case  of  David  Weisberger  v.  The  Western 
Beserve  Insurance  Company  brought  to  Number  982, 
January  Term,  1911,  above  referred  to  the  jury  returned 
a  verdict  for  the  plaintiff  for  f  1,865.25  and  we  have  this 
day,  January  6,  1915,  entered  judgment  for  the  defend- 
ant non  obstante  veredicto.  Now  therefore  this  6th 
day  of  January,  1915,  in  accordance  with  the  terms  and 
provisions  of  the  above  agreement  judgment  is  entered  in 
favor  of  the  defendant.'' 

An  appeal  was  taken  to  the  Supreme  Court  in  No.  982, 
which  on  July  3, 1915,  resulted  in  a  reversal  of  the  judg- 
ment and  an  order  directing  judgment  on  the  verdict. 
On  July  2, 1915,  the  present  appeal  was  taken.  It  will  be 
observed  that  this  was  just  before  the  six  months'  period 
for  appeal  expired. 

The  foregoing  statement  of  facts  is  a  sufficient  answer 
to  the  appellee's  motion  to  quash.  The  case  does  not  de- 
pend on  the  evidence  but  on  the  agreement.  To  have 
printed  the  evidence  in  the  appellant's  piiper-book  was 
not  only  unnecessary  but  would  have  added  useless  ex- 
pense which  the  appellee  might  justly  have  complained 
of.    The  motion  is  overruled. 

The  defendant's  contention  that  the  plaintiff's  appeal 
was  an  abrogation  and  repudiation  of  the  agreement  is 
not  sustained.  Evidently  it  was  taken  to  prevent  the 
bar  of  the  statute  limiting  the  right  of  appeal  to  six 
months  and  was  clearly  warranted  by  the  last  clause  of 
the  agreement.  Instead  of  being  a  rescission  or  repudi- 
ation of  the  agreement  the  evident  purpose  was  to  en- 
force the  agreement.  Nothing  remains  but  to  carry  out 
the  agreement  by  entering  the  same  judgment  as  that 
entered  by  the  Supreme  Court  in  the  case  appealed  to 
that  court. 

The  judgment  is  reversed  and  it  is  ordered  that  judg- 
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ment  be  entered  in  favor  of  the  plaintiff  for  the  sum  of 
twelve  hundred  and  fifty  dollars  with  interest  from  June 
1, 1914. 


Balthaser  v.  Bitner. 

Attachment  execution — Deposit  of  money  for  building  purpose — 
Owner  and  contractor — Trusts  and  trustees. 

An  owner  employed  a  contractor  to  make  alterations  and  repairs 
to  a  dwelling  'Sirhich  alterations  will  be  ordered  by  me  from  time 
to  time  as  necessary  to  conform  to  each  other."  The  owner  de- 
posited in  bank  in  the  name  of  the  contractor  ''as  trustee"  for  the 
owner  $1,500  to  pay  for  bills  as  presented  and  approved  by  the 
owner  and  contractor  "otherwise  money  to  remain  property  of  my- 
self." After  the  contractor  had  ordered  some  mill  work  to  cost 
two  hundred  and  fifty-eight  dollars,  a  judgment  creditor  of  the 
owner  to  the  amount  of  two  hundred  dollars,  attached  the  fimd. 
After  the  attachment  the  contractor  continued  the  work  and  ex- 
pended thereon  a  sum  in  excess  of  fifteen  himdred  dollars.  Held, 
that  the  attaching  creditor  was  entitled  to  the  payment  of  his  judg- 
ment prior  to  any  distribution  to  the  contractor. 

Argued  Nov.  9,  1915.  Appeal,  No.  184,  Oct.  T.,  1915, 
by  Alfred  J.  Raubenhold,  Garnishee,  from  judgment  of 
C.  P.  Berks  Co.,  Jan.  T.,  1914,  No.  83,  on  verdict  for 
plaintiff  in  case  of  John  A.  Balthaser  v.  Ella  Bitner  an^ 
Emma  Boyer,  defendants,  and  Alfred  J.  Raubenhold, 
appellant,  and  Hamburg  Savings  Bank,  Garnishee.  Be- 
fore Rice,  P.  J.,  Oelady,  Head,  Portee,  Henderson, 
Kephart  and  Trexler,  J  J.    Affirmed. 

Attachment  execution.    Before  Endlich,  P.  J. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff. 

On  a  rule  for  a  new  trial  and  for  judgment  n.  o.  v., 
Endlich,  P.  J.,  filed  the  following  opinion : 

It  is  conceded  on  all  hands  that  the  question  here  to 
be  decided  is  one  of  law  upon  an  undisputed  state  of 
facts  shown  by  the  evidence,  that  the  decision  of  that 
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question  is  involved  in  the  disposition  of  the  rule  for 
judgment  n.  o.  v.,  and  that  the  application  for  a  new 
trial  may  be  disregarded  and  dismissed. 

The  plaintiff  recovered  a  judgment  for  |200.75,  inter- 
est, etc.,  to  No.  8,  Dec.  T.,  1912,  J.  D.,  against  Ella  Bit- 
ner  and  Emma  Boyer,  defendants.  Some  time  in  Novem- 
ber, 1913,  they  contemplated  alterations  and  repairs  to 
a  certain  property,  and  obtained  from  Alfred  J.  Rau- 
benhold,  a  contractor  and  builder,  an  estimate  of  the 
probable  cost  thereof,  viz:  about  |1,700.00.  Without 
entering  into  any  specific  and  binding  contract,  it  was 
understood  between  defendants  and  Raubenhold  that 
what  was  to  be  done  should  be  done  by  the  latter.  Sev- 
eral weeks  passed  by  without  his  doing  anything.  Upon 
inquiry  by  the  defendants  he  informed  them  that  he 
wanted  some  money  before  going  ahead.  Thereupon,  on 
Dec.  23, 1913,  Ella  Bitner  put  into  his  hands  the  sum  of 
$1,500.00,  at  the  same  time  signing  the  following  writing 
referring  to  the  transaction : 

"I  have  engaged  A.  J.  Raubenhold  to  make  alterations 
and  repairs  to  house  No.  —  on  South  3d  street,  which 
alterations  will  be  ordered  by  me  from  time  to  time  as 
necessary  to  conform  with  each  other.  Said  bills  for 
alterations  and  repairs  are  to  be  paid  by  A.  J.  Rauben- 
hold as  presented  and  approved  by  myself  and  A.  J. 
Raubenhold,  otherwise  money  to  remain  the  property 
of  myself." 

To  which  Raubenhold  over  his  signature  appended 
the  following: 

"I  have  agreed  to  above  agreement  and  the  said  Mrs. 
Bitner  has  placed  at  my  disposal  the  sum  of  $1,500.00 
for  said  alterations  and  repairs  which  she  may  order 
from  time  to  time  and  approved  by  her.'^ 

The  money  was  deposited  in  the  Hamburg  Savings 
Bank  to  the  credit  of  "Alfred  J.  Raubenhold,  Trustee 
for  Ella  Bitner."  Raubenhold  proceeded  to  ask  for  bids 
from  various  materialmen  and  had  closed  one  contract 
With  a  planing  mill  for  $258.00,  when,  on  Dec.  27, 1913, 
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this  attachment  execution  was  issued  by  plaintiff  against 
and  served  upon  Baubenhold  and  the  savings  bank.  Both 
pleaded  nulla  bona.  At  the  trial  it  developed  that,  after 
the  attachment,  Baubenhold  began  and  went  on  with  the 
work  of  alterations,  etc.,  and  that  the  cost  ran  up  to  a 
total  of  11,802.76.  It  being  agreed  that  the  bank  could 
not  be  held,  a  verdict  was  directed  finding  that  at  the 
time  of  the  attachment  Baubenhold  had  in  his  possession 
f  1,242.00  in  money  belonging  to  Ella  Bitner,  defendant, 
subject  to  the  process,  whilst  the  bank  had  no  money 
subject  thereto  belonging  to  either  of  the  defendants. 
The  question  now  is  whether  the  result  as  to  Bauben- 
hold is  right  or  not 

It  may  be  freely  admitted  that  money  put  by  defend- 
ant into  the  hands  of  garnishee  by  way  of  payment  in 
advance  of  what  is  to  become  due  to  him  under  a  binding 
contract,  or  subject  to  a  definite  appropriation  to  a 
specific  purpose,  either  for  his  benefit  or  that  of  a  third 
party,  is  not  liable  to  attachment  by  a  creditor  of  defend- 
ant. Payment  in  advance  is  none  the  less  payment: 
City  Bank  v.  B.  &  S.  Co.,  42  W.  N.  409,  making  the  money 
passing  the  property  of  the  payee :  Lundie  v.  Bradford, 
26  Ala.  512.  And  an  appropriation,  where  the  act  of  ap- 
propriation is  certain  and  the  subject-matter  free  from 
doubt:  Greenfield's  Est,  24  Pa.  232,  241,  amounts  to  an 
assignment  of  the  fund :  Clemson  v.  Davidson,  5  Binn. 
392,  397,  divesting  the  assignor's  ownership  or  control  of 
it.  But  it  will  be  noticed  that  the  arrangement  here 
made  falls  under  neither  of  these  heads.  The  terms  of 
the  writings  subject  to  which  the  sum  of  |1,500.00  was 
given  to,  and  received  and  held  by,  Baubenhold,  do  not 
make  it  his  property  nor  appropriate  it,  beyond  Ella 
Bitner^s  control,  to  alterations,  etc.,  to  be  made  by  him. 
Neither  do  they  refer  to  what  he  is  to  do  as  something 
fixed  and  determined  in  details  or  amount.  They  refer 
to  alterations  to  be  thereafter  "ordered  by  (Ella  Bit- 
ner) from  time  to  time,"  and  to  ^T)ill8 approved  by 

(her)''  in  the  future;    and  they  distinctly  stipulate, 
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"otherwise  money  to  remain  the  property  of (Ella 

Bitner).'^  And  Baubenhold  practically  aflBrmed  the 
character  of  the  transaction  as  retaining  her  ownership 
of  the  money,  as  between  her  and  him,  by  depositing  or 
acquiescing  in  the  deposit  of  the  same  in  his  name  as 
"trustee  for  Ella  Bitner" — the  word  "trustee'^  obviously 
not  importing  a  technical  trust,  but  being  used  much  in 
the  same  sense  in  which  the  phrase  "in  trust"  was  used 
in  the  will  adjudicated  in  Hain  v.  Bowman,  6  Berks  Co. 
L.  J.  44,  as  emphasizing  the  absence  of  ownership  in  the 
recipient.  Instead  of  being  an  advance  payment  or  an 
appropriation  to  a  certain  purpose,  the  deposit  was  to 
serve  as  a  fund  to  be  drawn  upon  for  such  work  to  be 
done  and  such  expenditures  to  be  incurred  by  Bauben- 
hold as  might  thereafter  be  directed  or  approved  by  Ella 
Bitner — their  kind,  extent  and  value  being  discretionary 
with  her,  and  she  being  at  liberty  at  any  time  or  stage  to 
curtail  or  end  them  and  thereupon  to  resume  possession 
of  any  balance  remaining  unexhausted.  As  to  any  such 
balance,  had  the  alterations,  etc.,  come  to  an  end  before 
the  issuance  of  the  attachment,  there  could  hardly  be  a 
question  of  its  subjection  thereto  under  Balliet  v.  Brown, 
103  Pa.  456,  551.  But  there  seems  to  be  no  room  for 
such  question  even  without  prior  completion  or  stop- 
page of  the  alterations,  as  regards  so  much  of  the  entire 
sum  as  exceeded  what  had  already  become  chargeable 
against  it.  In  the  first  place  it  is  to  be  observed  that  the 
deposit  was  one  essentially  leaving  the  entire  control  of 
the  fund  in  the  hands  of  Ella  Bitner.  She  was  to  direct 
its  application,  might  devote  it  to  any  purpose  she  saw 
fit,  or  at  her  pleasure  take  it  back.  She  was  to  retain 
the  ownership  as  well  as  the  disposal  of  it.  The  prin- 
ciple recognized  in  Nolan  v.  Nolan,  218  Pa.  135,  and 
similar  cases,  would  seem  to  forbid  a  debtor  to  put  his 
property  out  of  reach  of  his  creditors  by  any  such  ar- 
rangement. Apart,  however,  from  this  principle,  the 
general  test  of  liability  to  garnishment  is  the  garnishee's 
accountability  to  defendant :  Ellis  v.  Goodnow,  40  Vt. 
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237,  240;  R.  R.  Co.  v.  Wheeler,  18  Md.  372.  Or,  as  put 
in  Rozelle  v.  Rhodes,  116  Pa.  129, 136,  in  order  to  resist 
it,  the  garnishee  must  have  such  title  or  interest  in  the 
thing  attached  that  it  cannot  be  taken  from  him.  Here 
the  garnishee  was  a  mere  depositary  or  bailee  of  the 
fund,  with  an  interest  in  it  only  upon  the  contingency 
and  to  the  extent  that  the  direction  or  Approval  by  Ella 
Bitner  of  work  done  or  liability  incurred,  from  time  to 
time,  created  that  interest.  If  in  any  sense  the  deposit 
could  be  regarded  as  security  for  his  benefit,  it  was  by 
way  of  settling  her  ability  to  satisfy  him  to  that  extent 
and  in  that  event,  by  demonstrating  her  readiness  to  pay 
for  what  she  might  order  or  approve.  Treating  the  fund 
as  liable  from  time  to  time  for  what  she  had  ordered  or 
approved,  as  to  anything  beyond  that  it  continued  to  be 
hers  and  he  was  accountable  to  her  as  her  mere  agent 
in  carrying  out  her  intentions  concerning  it,  whatever 
they  might,  from  time  to  time,  be.  By  the  service  of  the 
attachment  on  Dec.  2,  1913,  that  accountability  to  her 
became  an  accountability  to  the  plaintiff:  Tams  v.  Rich- 
ards, 26  Pa.  97,  98 — the  process  operating  as  an  assign- 
ment of  the  right  of  Ella  Bitner  to  the  attaching  cred- 
itor: Roig  V.  Tim,  103  id.  115,  117.  At  the  date  men- 
tioned, f258.00  had  been  chargeable  upon  the  fund  in 
Raubenhold's  hands  as  ^^trustee  for  Ella  Bitner,"  be- 
cause of  the  lumber  contract  for  that  amount  made  by 
him  and  assumed  to  have  been  approved  by  Ella  Bitner. 
The  balance  of  f  1,242.00  was  money  belonging  to  her. 
In  respect  to  it  he  was  then  accountable  to  her  and  in  no 
position  to  exact  from  her  application  of  it  to  the  further 
prosecution  of  the  alterations.  Having  no  right  to  hold 
it  as  against  her,  he  could  not  hold  it  against  her  creditor 
attaching  it  as  hers.  If  nevertheless  Raudenhold  chose 
to  do  so,  and,  proceeding  with  the  alterations,  etc.,  ex- 
hausted and  overdrew  the  fund,  with  defendants'  con- 
sent or  without  it,  he  must  be  deemed  to  have  done  this 
at  his  risk :  see  Tams  v.  Richards,  ubi  supra.  His  lia- 
bility to  plaintiff  a«  of  the  date  of  the  garnishment  neces- 
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sarily  remained  unchanged.  Nor  thereafter  could  the 
terms  upon  which  the  deposit  was  originaUy  made  be 
changed  by  any  arrangement,  understanding  or  co- 
operation between  the  defendants  and  Baubenhold  so  as 
to  afifect  the  rights  of  the  plaintiff  under  his  proceeding: 
Ellis  V.  Goodnow,  40  Vt.  237,  240. 

It  would  seem  to  follow,  as  a  necessary  conclusion, 
that  there  is  no  course  open  but  to  refuse  the  application 
for  judgment  n.  o.  v.,  as  well  as  a  new  trial. 

The  rules  to  show  cause  are  discharged. 

Error  assigned  was  the  order  of  the  court 

Joseph  R,  Dickinson,  with  him  J.  Ed.  Miller,  for  ap- 
pellant.— ^An  attaching  creditor  can  take  only  what  the 
debtor  can  demand  and  stands  in  the  shoes  of  the  debtor : 
Hemphill,  et  al.,  v.  Yerkes,  et  al.,  132  Pa.  545;  Lane's 
App.,  105  Pa.  49;  Balliet  v.  Brown,  103  Pa.  546. 

J.  Milton  Miller,  with  him  F.  R.  Shanaman,  for  ap 
pellee. 

Per  Curiam,  December  20, 1915 : 

We  are  of  opinion  that  the  questions  raised  by  the 
assignments  of  error  are  correctly  and  adequately  an- 
swered in  the  well-considered  opinion  filed  by  the  learned 
president  judge  of  the  Common  Pleas  in  discharging  the 
rule  for  new  trial  and  for  judgment  non  obstante  vere 
dicto.  The  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


GroU  V.  Ziegler,  Appellant. 

Aitomey-at-law — Attorney  a/nd  client — Satisfaction  of  judgment 
— Authority  of  attorney — Misappropriation  of  money. 

Where  an  attomey-at-law  negotiates  a  loan  from  one  of  his 
clients  to  another  and  prepares  and  enters  up  a  judgment  bond 
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against  the  borrower  for  the  loan,  and  subsequently  receives  from 
the  borrower  and  pays  over  to  the  lender  two  installments  of  the 
loan,  and  thereafter  receives  the  whole  balance  of  the  loan  from  the 
borrower  which  he  misappropriates,  an  entry  of  satisfaction  of  the 
judgment  by  the  attorney  is  invalid  and  without  authority,  and 
will  be  stricken  off  at  the  instance  of  the  plaintiff. 

Argued  Nov.  10, 1915.  Appeal,  No.  255,  Oct.  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Lancaster  Co.,  Jan.  T., 
1907,  No.  495,  making  absolute  rule  to  strike  oflf  judg- 
ment in  case  of  William  H.  GoU  v.  Peter  J.  Ziegler.  Be- 
fore Rice,  P.  J.,  Oelady,  Head,  Poetbr,  Henderson, 
Kephart  and  Trexler,  JJ.    AflSrmed. 

Rule  to  strike  ofif  judgment. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  rule  to 
strike  oflF  judgment. 

John  A.  Coyle,  of  Coyle  d  Keller,  with  him  Jacoh  Hill 
Byrne,  for  appellant. — The  rule  in  this  case  should  have 
been  dismissed  on  the  authority  of  Buck  v.  Henry,  52  Pa. 
Superior  Ct.  477,  if  on  no  other. 

Ratification  of  an  act  is  to  be  presumed  from  the  ab- 
sence of  dissent,  which  is  equivalent  to  precedent  au- 
thority :  Himes  v.  Herr,  3  Pa.  Superior  Ct.  124 ;  Miller 
V.  Preston,  154  Pa.  63 ;  Thomas  v.  Heger,  174  Pa.  345 ; 
Greenhoe  v.  College,  144  Pa.  131 ;  Columbia  Fireproof- 
ing  Co.  V.  Liberty  Nat.  Bank,  179  Pa.  430. 

Bernard  J.  Meyers,  for  appellee. — There  can  be  no  dis- 
pute as  to  the  general  rule  that  an  attorney  has  not  the 
power  to  satisfy  a  judgment  obtained  by  confession, 
without  the  aid  of  his  professional  skill,  unless  specially 
authorized  to  do  so :  Ely  v.  Lamb,  10  Pa.  C.  C.  R.  209. 

Opinion  by  Orlady,  J.,  December  20, 1915 : 

W.  T.  Brown,  Esq.,  a  member  of  the  Lancaster  County 
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bar,  was  applied  to  by  his  client,  Peter  J.  Ziegler,  to  se- 
cure a  loan  for  him  for  the  sum  of  |800,  which  Brown 
subsequently  did  by  arranging  to  have  William  H.  GoU, 
who  was  at  that  time  also  a  client  of  Brown's,  to  furnish 
the  money ;  whereupon  Ziegler  executed  and  delivered  to 
Brown  for  GoU,  a  judgment  bond  dated  March  7,  1907, 
for  f 800,  payable  on  April  1,  1908,  with  interest  at  the 
rate  of  five  per  cent,  per  annum.  On  the  same  day  judg- 
ment w^as  entered  by  filing  the  bond  in  the  Court  of  (Com- 
mon Pleas  of  Lancaster  County.  On  September  23, 1907, 
Ziegler  paid  to  Brown  the  sum  of  f  100,  and  on  March 
27, 1908,  a  like  sum,  which  amounts  were  promptly  paid 
over  by  Brown  to  GoU,  who  receipted  for  them.  The 
balance  of  the  debt,  interest  and  costs  of  the  judgment 
were  subsequently  paid  to  Brown  by  Ziegler.  On  Sep- 
tember 30, 1910,  when  Brown  received  the  last  payment, 
he  satisfied  the  judgment  of  record,  signing  it  "W.  T. 
Brown,  attorney  for  plaintiff,"  and  deUvered  the  original 
judgment  bond  to  Ziegler,  and  did  not  make  payment  to 
GoU. 

GoU  did  not  receive  any  of  the  payments  except  the 
$200,  and  on  learning  of  the  satisfaction  of  the  judgment 
promptly  presented  his  petition  to  have  the  satisfaction 
stricken  oflf.  He  averred  positively  that  Brown  had  no 
authority  to  enter  his  appearance  on  the  record  of  the 
judgment  as  attorney  for  him  and  enter  satisfaction 
thereof  in  his  name.  It  is  not  alleged  that  Brown  had 
any  express  authority  to  satisfy  the  judgment,  but  it  is 
urged  that  his  acceptance  of  the  two  first  payments,  f  100 
each,  must  be  treated  as  equivalent  to  ratifying  the  sub- 
sequent acts  of  Brown  in  receiving  the  money  from  Zieg- 
ler, and  that  such  ratification  is  tantamount  to  a  pre- 
cedent authority  from  GoU,  to  receive  the  principal  and 
interest  of  the  judgment  and  satisfy  it.  There  is  nothing 
to  indicate  that  the  two  admitted  payments  were  not 
made  to  Brown  by  Ziegler,  as  his  personal  attorney,  or 
that  GoU  received  the  money  from  Brown  in  any  other 
relation  than  as  the  attorney  of  Ziegler,  nor  that  he  knew 
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of  any  subsequent  payments  to  Brown  until  advised  of 
the  satisfaction  of  the  judgment. 

It  was  a  perfectly  natural  procedure  for  Ziegler  to 
make  the  payments  to  Brown^  who  had  secured  the  loan 
for  him,  and  in  thus  making  him  his  agent  it  was  his  duty 
to  know  that  they  were  transmitted  to  the  creditor.  The 
fact  that  Brown,  while  he  was  an  attorney  for  GoU,  ne- 
gotiated for  him  a  loan  for  his  other  client,  Ziegler,  did 
not  invest  him  with  authority  to  collect  the  debt  for  Goll 
without  precedent  authority. 

From  all  that  appears  in  this  record  Goll  could  rightly 
believe  that  in  making  the  payments  on  the  loan  Brown 
was  acting  for  Ziegler,  and  when  he  learned  that  Brown 
claimed  to  have  acted  for  him,  Goll,  he  promptly  disa- 
vowed the  relation  and  moved  to  have  his  entry  of 
satisfaction  stricken  from  the  record.  Mynick  v.  Bick- 
ings,  30  Pa.  Superior  Ct.  401;  In  Buck  v.  Henry, 
52  Pa.  Superior  Ct.  477,  the  act  of  the  defaulting 
attorney  was  sustained  for  the  reason  that  the  creditor 
acquiesced  by  his  silence  for  eight  years,  and  the  creditor 
was  held  to  be  estopped  because  of  his  failure  to  inform 
the  debtor.  Other  facts  were  presented  in  that  case 
which  makes  it  a  very  different  one  from  the  one  under 
consideration.  In  Miller  v.  Preston,  154  Pa.  63,  the  court 
refused  to  strike  oflf  an  entry  of  satisfaction  for  the  rea- 
son there  was  evidence  to  show  that  the  defaulting  at- 
torney was  the  plaintiff's  agent,  and  while  not  clear,  the 
Supreme  Court  held  "Under  the  circumstances  of  flight, 
and  the  death  of  the  attorney,  who  cannot  now  be  called 
to  prove  his  authority,  it  was  sufBcient  to  justify  the 
court  in  refusing  relief,"  which  makes  it  entirely  differ- 
ent from  the  facts  in  this  case.  An  attorney-at-law  has 
no  implied  authority  to  assign  his  client's  judgment  in 
consideration  of  the  cancellation  of  his  own  individual 
obligations :  Boiler  v.  Searight,  149  Pa.  241.  The  satis- 
faction of  the  judgment  rests  entirely  upon  the  authority 
of  Brown,  who  claimed  to  represent  the  plaintiff,  and 
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there  being  no  evidence  of  his  authority  to  represent  Gk)ll, 
his  act  was  nugatory,  and  the  court  properly  struck  oflE 
the  satisfaction  of  the  judgment. 
The  decree  of  the  court  below  is  affirmed. 


Walsh  v.  Walsh,  Appellant. 

Appeals — Interlocutory  order — Divorce — Dismissal  of  libel. 
An  order  refusing  to  dismiss  a  libel  in  divorce,  is  an  interloc- 
utory order  from  which  an  independent  appeal  does  not  lie. 

Argued  Dec.  2,  1915.  Appeal,  No.  244,  Oct.  T.  1915, 
by  defendant,  from  order  of  C.  P.  No.  3,  Philadelphia 
Co.,  June  T.,  1914^  No.  2990,  refusing  to  dismiss  libel  in 
divorce  in  case  of  Sarah  Celeste  Walsh  v.  John  Early 
Walsh.  Before  Rice,  P.  J.,  Oelady,  Head,  Porter,  Kbp- 
HART  and  Trexler,  J  J.    Appeal  quashed. 

Libel  in  divorce. 

Error  assigned  was  in  refusing  to  dismiss  libel. 

J.  K,  Loughlin,  of  Loughlin  &  Bracken^  with  him  S.  W. 
Woolford,  Jr.,  for  appellant. 

George  W.  Jacobs,  Jr.,  for  appellee. 

Per  Curiam,  December  20, 1915 : 

This  is  an  appeal  by  the  defendant  from  an  order  re- 
fusing to  dismiss  the  libel  for  want  of  jurisdiction.  Our 
opinion  is  that-  this  was  an  interlocutory  order  from 
which  an  independent  appeal  does  not  lie.  See  Richard- 
son V.  Richardson,  193  Pa.  279;  Tobin  v.  Tobin,  32  Pa. 
Superior  Ct.  186.  If  the  defendant  does  nothing  in  the 
meantime  to  remove  his  objection  to  the  jurisdiction  he 
will  be  entitled  to  raise  it  by  appeal  after  final  decree. 
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but  the  order  cannot  be  made  the  subject  of  an  inde- 
pendent appeal  prior  thereto.  The  appeal  is  quashed 
at  the  costs  of  the  appellant. 


Foelner  v.  Sulkin,  Appellant. 

Evidence — Previous  ex  parte  declarations  of  witness — Recent 
fabrication  of  testimony. 

Evidence  of  the  previous  ex  parte  declarations  of  a  witness  con- 
sonant with  his  testimony  is  not  admissible.  One  of  the  excep- 
tions to  this  general  rule  is  that  such  evidence  may  be  given  in 
contradiction  of  evidence  tending  to  show  that  the  witnesses  testi- 
mony is  a  fabrication  of  recent  date;  but  a  mere  conflict  of  testi- 
mony asf  to  recent  fabrication  is  not  a  sufficient  reason  for  the  ad- 
mission of  a  witness's  prior  unsworn  statements. 

Argued  Dec.  8,  1915.  Appeal,  No.  218,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  Northampton  Co., 
Dec.  T.,  1914,  No.  28,  on  verdict  for  plaintiff  in  case  of 
Fred  Foelner  v.  Louis  Sulkin.  Before  Rice,  P.  J.,  Or- 
LADY,  Hbad,  Henderson,  Kbphart  and  Trbxler,  JJ. 
Affirmed. 

Assumpsit  on  a  promissory  note.  Before  Brod- 
HEAD,  J. 

At  the  trial  the  defendant  testified  that  he  gave  the 
notes  to  plaintiff  for  hay  which  he  had  purchased  from 
him,  and  that  the  hay  was  tainted  and  was  of  so  poor 
quality  that  he  had  to  buy  other  hay  in  its  place ;  and 
that  therefore  the  whole  consideration  for  the  notes 
failed. 

When  Ashler  Mutchler,  a  witness  for  defendant,  was 
on  the  stand  he  was  asked  this  question : 

Q.  Shortly  after  the  eighth  of  July  did  you  hear  from 
Mr.  Sulkin  anything  about  the  quality  of  the  hay  that 
Mr.  Foelner  had  delivered  to  him? 


Digitized  by 


Google 


622  .POEJiNER  v.  SULKIN,  Appellant. 

Statement  of  Facts.       [61  Pa.  Superior  Ct. 

(By  Mr.  Laub) :  That  is  objected  to  for  the  reason 
that  it  is  incompetent,  irrelevant  and  immaterial,  and 
that  it  would  be  a  conversation  and  a  party  not  to  this 
suit,  and  it  would  be  in  the  nature  of  a  self-serving 
declaration. 

(By  Mr.  Fox) :  This  testimony  is  oflEered  for  the  pur- 
pose of  meeting  the  allegation  of  the  plaintiflE  that  the 
claim  of  the  defendant  is  not  made  in  good  faith,  and 
for  the  purpose  of  proving  that  it  is  not  a  recent  fabrica- 
tion, but  that  the  complaint  was  made  immediately  after 
the  eighth  of  July,  and  that  the  witness  on  the  stand  has 
knowledge  thereof. 

(By  the  Court) :  The  objection  is  sustained  on  the 
ground  that  the  declarations  offered  to  be  proven,  made 
by  the  defendant  in  the  absence  of  the  plaintiff,  are  of  a 
self-serving  nature,  and  that  there  is  no  evidence  in  the 
case  that  the  defense  is  of  recent  fabrication. 

(By  Mr.  Fox)  :  To  which  ruling  defendant  excepts, 
and  asks  for  a  bill. 

(By  the  Court)  :  Bill  sealed.     (2) 

(By  Mr.  Fox) :  We  offer  to  prove  by  this  witness  that 
immediately  after  the  eighth  of  July  he  heard  both  from 
the  defendant  and  his  employees  in  his  stable  that  the 
horses  in  the  defendant's  stable  were  refusing  to  eat  the 
hay  delivered  by  the  plaintiff  to  the  defendant,  this  for 
the  purpose  of  showing  that  the  defense  is  not  made  in 
bad  faith,  and  is  not  any  recent  fabrication. 

(By  Mr.  Laub) :  That  is  objected  to  because  the  state- 
ments would  be  hearsay,  and  not  made  in  the  presence  of 
the  plaintiff,  and  also  any  statements  made  by  the  de- 
fendant to  that  effect  would  be  in  the  nature  of  self- 
serving  declarations,  and  generally  as  being  incompetent, 
irrelevant  and  immaterial. 

(By  the  Court) :  Same  ruling.  Exception  for  the  de- 
fendant.    Bill  sealed.     (3) 

(By  Mr.  Fox) :  Defendant  rests. 

(By  Mr.  Fox,  interrupting  Mr.  Laub  in  his  address  to 
the  Jury)  :  Counsel  for  the  plaintiff  now  being  apparently 
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about  to  urge  upon  the  jury  that  no  complaint  was  made 
of  this  hay  until  after  the  notes  had  gone  to  protest,  the 
defendant  objects,  and  asks  the  court  to  instruct  counsel 
for  the  plaintiff  that  he  must  not  so  argue  to  the  jury, 
for  the  reason  that  testimony  was  excluded  yesterday 
tending  to  show  that  complaint  was  made  of  this  hay  to 
the  witness,  Asher  Mutchler,  by  the  defendant,  Louis 
Sulkin,  and  his  employees,  and  upon  the  objection  of  the 
plaintiff  the  testimony  was  excluded.  That  testimony 
having  been  excluded  it  is  manifestly  unjust  and  unfair 
to  permit  counsel  for  the  plaintiff  to  argue  to  the  jury 
that  point  which  the  defendant  was  prevented  from  prov- 
ing. 

(By  the  Court) :  The  court  having  excluded  the  pro- 
posed testimony  of  Asher  Mutchler  relative  to  the  decla- 
rations alleged  to  have  been  made  by  the  defendant  in 
this  case,  not  in  the  presence  of  the  plaintiff,  declarations 
which  tended  to  negative  the  allegation  of  a  recent 
fabrication,  as  a  defense,  upon  the  ground  that  no  such 
allegation  was  made  by  the  plaintiff,  the  court  now  in- 
structs counsel  for  the  plaintiff  not  to  claim  to  the  jury 
that  the  defense  is  of  recent  fabrication. 

Verdict  and  judgment  for  plaintiff  for  |103.44.  De- 
fendant appealed. 

Errors  assigned  were  (2,  3)  above  rulings  on  evidence 
quoting  the  bill  of  exceptions. 

J.  W.  Fox,  with  him  E.  J,  Fox,  for  appellant,  cited : 
Crooks  V.  Bunn,  136  Pa.  368;  Tompkins  v.  Saltmarsh, 
14  S.  &  R.  274;  Craig  v.  Craig,  5  Rawle  91. 

Herbert  F.  Laub,  of  Smith,  Paff  d  Laub,  for  appellee. 
— Declarations  of  a  party  in  his  own  favor  made  to 
strangers  and  not  in  the  transaction  between  him  and 
one  of  the  parties  to  the  suit,  are  not  res  gestae  and  are 
not  admissible  in  evidence :  Duvall  v.  Darby,  38  Pa.  56 ; 
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Frazer  v.  Linton,  183  Pa.  186;  Clever  v.  Hilberry,  116 
Pa.  431. 

Per  Curiam,  December  20, 1915 : 

The  general  rule  is  that  evidence  of  the  previous- ex 
parte  declarations  of  a  witness  consonant  with  his  testi- 
mony is  not  admissible.  One  of  the  exceptions  to  this 
general  rule  is  that  such  evidence  may  be  given  in  con- 
tradiction of  evidence  tending  to  show  that  the  witnesses' 
testimony  is  a  fabrication  of  recent  date.  It  is  claimed 
that  the  case  at  bar  is  within  this  exception.  But  we 
find  no  evidence  tending  to  show  that  the  defendant's 
testimony  was  a  recent  fabrication.  There  was,  it  is 
true,  a  conflict  of  testimony ;  but  according  to  the  great 
weight  of  authority  a  mere  conflict  of  testimony  was  not 
alone  a  sufficient  reason  for  the  admission  of  the  defend- 
ant's prior  unsworn  statements :  Commonwealth  v.  Kay, 
14  Pa.  Superior  Ct.  376,  389.  The  leading  Pennsylvania 
cases  on  the  subject  are  collected  in  Commonwealth  v. 
Kay  and  the  subject  was  again  discussed  in  Common- 
wealth V.  Brown,  23  Pa.  Superior  Ct.  470 ;  and  later  very 
elaborately  reviewed  in  Lyke  v.  Lehigh  Valley  Railroad 
Co.,  236  Pa.  38.  Further  discussion  of  it  is  unnecessary ; 
it  is  sufficient  to  say  that  the  reasons  assigned  by  the 
learned  trial  judge  for  rejecting  the  defendant's  offers, 
amply  vindicate  his  ruling. 

The  judgment  is  affirmed. 
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ABORTION,  see  Criminal  Law. 

ACTIONS. 

1,  Cause  of  action — Pleading — Statement  of  claim — Amend- 
ment— Negligence — Street  railways,  MoOuUousk  t.  Pkila- 
delphia  B.  T.  Co.,  384. 

ADVERSE  POSSESSION. 

1.  Ejectment — Boundaries — Division  line — Estoppel — Evi- 
dence,   Patton  T*  Hooks,  320. 

2.  Payment  of  rental — Marketable  title — Ground  rents — 
Presumption  of  grant.    Huehaer  t.  Fial&er,  533. 

AFFIDAVIT  OF  DEFENSE,  see  Practice  C.  P. 

ALLEGATA  AND  PROBATA. 

1.  Evidence — Pleading — Variance.  Tarentum  Iiuailier  Oo. 
T.  MavVim  294. 

ALLEYS. 

1.  Call  for  private  alley — Use  of  alley — Deeds — Boundaries. 
BkoacU  T.  Walter,  43. 

AMENDMENTS 

1.  Cause  of  action — Negligence — Street  railways — Pleading 
— Statement  of  claim.  MoOvUonsk  t«  Fhiladelphia  B.  T. 
Co.,  384. 

2.  Equity — Equity  practice — Parties — Statute  of  limita- 
tions.    Soranton  PriTato  Hospital  t«  Caum,  93. 

APPEALS. 

1.  Agreement  as  to  two  appeals — Decision  in  one  appeal  to 
control  another — Quashing  appeal — Failure  to  print  evidence. 

Where  parties  have  two  suits  pending  in  the  same  court  at 
the  same  time,  and  they  file  an  agreement  of  record  that  the 
same  judgment  shall  he  entered  in  the  second  suit  as  shall  have 
been  entered  in  the  first  suit,  and  that  in  the  event  of  an  ap- 
peal the  same  disposition  may  be  made  of  the  second  suit  as  is 
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made  of  the  first  suit,  and  on  appeal  the  judgment  in  the  first 
suit  is  reversed,  the  appellate  court  will  reverse  the  judgment 
in  the  second  suit.  The  appeal  in  the  second  suit  will  not  he 
quashed  because  the  appellant  did  not  print  the  evidence,  inas- 
much as  the  decision  of  the  appeal  does  not  depend  on  the  evi- 
dence, but  on  the  agreement  filed  of  record.  W^lsberser  ▼• 
Safety  Mutual  Fire  Ins.  Oo^  608. 

2.  Courts — County  Court  of  Allegheny  County.  Woods  ▼. 
PeUean  Mut.  Life  Ins.  Co.,  298. 

8.  Courts — County  courts  of  Allegheny  County — Acts  of 
May  6, 1911,  P.  L.  189,  and  May  23, 191S,  P.  L.  SlO-^Improper 
remarks  of  counsel — Practice — Record — Testimony.  Keown 
T.  BnntoB,  220. 

4.  Failure  to  take  appeal  in  time — Justice  of  the  peace — 
Justice  as  agent  of  defendant,    Keameautk  t*  I«wis,  251. 

5.  Findings  of  fact  hy  trial  judge — MunicipcU  Court  of 
Philadelphia  County. 

In  a  case  tried  in  the  Municipal  Court  of  Philadelphia 
County  without  a  jury,  unless  requests  for  findings  of  fact  are 
presented  to  the  trial  judge,  the  disposition  of  questions  of 
fact  arising  from  the  testimony  will  have  the  same  effect  and 
will  be  treated  in  the  same  manner  as  though  the  evidence  had 
been  submitted  to  a  jury  at  common  law.  The  Superior  Court 
will  not  disturb  the  conclusions  of  the  judge  when  based  on 
proper  evidence  or  inferences  fairly  deducible  from  such  evi- 
dence. 

Where  in  such  a  case  the  issue  is  as  to  the  terms  or  exist- 
ence of  a  verbal  contract  of  suretyship  or  guaranty  the  contra- 
dictions in  the  testimony,  the  course  of  dealing  between  the 
parties,  the  sense  of  the  words  used  in  connection  with 'what 
the  parties  intended  to  express  by  them  are  questions  of  fact 
for  the  trial  judge.    Henins  t.  Weiaroth,  529. 

6.  Interlocutory  order — Divorce — Dismissal  of  libel. 

An  order  refusing  to  dismiss  a  libel  in  divorce,  is  an  inter- 
locutory order  from  which  an  independent  appeal  does  not  lie. 
WaUk  T.  WaUh,  620. 

7.  Interlocutory  order — Summary  conviction — Striking  off 
appeals. 

An  order  of  the  Court  of  Quarter  Sessions  discharging  a 
rule  to  strike  ofF  an  appeal  from  a  summary  conviction,  is  an 
interlocutory  order  from  which  no  appeal  lies  to  the  Su- 
perior Court.     Com.  t.  Cotterill,  85. 

8.  Restitution — Wrongful  disposition  of  money  paid  into 
court.    Woloagevioi  t.  Stegmaier  Brew.  Co.,  70. 
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9.  Review — Liquor  laws — Refusal  of  license — Local  option 
district — Division  of  district— Act  of  April  3, 1872,  P.  L.  80^, 
Chiloott's  Iiioense,  552. 

10.  Road  law  —  Record  —  Evidence  —  Certiorari — Jury  — 
Grand  jury — Fraud — Discretion  of  court — Review.  AUe- 
fflieay  County  CommiMioners'  Case,  591. 

11.  Summary  conviction — Violation  of  borough  ordinance — 
Jurisdiction  of  Common  Pleas — A  ct  of  June  U,  1897,  P.  L,  121. 

A  conviction  before  the  chief  burgess  of  a  borough  for  the 
violation  of  a  borough  ordinance  prohibiting  the  digging  up  of 
a  street  without  a  permit,  and  providing  a  penalty  for  such 
an  offense  is  a  summary  conviction  from  which  no  appeal  lies 
to  the  Court  of  Common  Pleas.  An  appeal  in  such  a  case 
must  be  taken  to  the  Court  of  Quarter  Sessions.  Meohanioa- 
burg  Boro.  t.  Gray,  95. 

ARCHITECTS. 

1.  Certificate  of  architect — Fraud  and  collusion — Case  for 
jury — Contract — Building  contract.  Crosby  t.  American 
SloTak  HaU  Assn^  199. 

ASSAULT  AND  BATTERY,  see  Criminal  Law. 

ASSIGNMENTS. 

1.  Assignment  of  tontract — Evidence — Contract — Rescis- 
sion,    Smytbe  t.  Shaw,  203. 

ATTACHMENT  EXECUTION. 

1.  Deposit  of  money  for  building  purpose — Owner  and  con- 
tractor— Trusts  and  trustees. 

An  owner  employed  a  contractor  to  make  alterations  and  re- 
pairs to  a  dwelling  *Vhich  alterations  will  be  ordered  by  me 
from  time  to  time  as  necessary  to  conform  to  eac}^  other."  The 
owner  deposited  in  bank  in  the  name  of  the  contractor  ^'as 
trustee'*  for  the  owner  $1,500  to  pay  for  bills  as  presented  and 
approved  by  the  owner  and  contractor  "otherwise  money  to  re- 
main property  of  myself."  After  the  contractor  had  ordered 
some  mill  work  to  cost  two  hundred  and  fifty-eight  dollars,  a 
judgment  creditor  of  the  owner  to  the  amount  of  two  hundred 
dollars,  attached  the  fund.  After  the  attachment  the  con- 
tractor continued  the  work  and  expended  thereon  a  sum  in  ex- 
cess of  fifteen  hundred  dollars.  Held,  that  the  attaching 
creditor  was  entitled  to  the  payment  of  his  judgment  prior  to 
any  distribution  to  the  contractor.    Balthaaer  t*  Bitaer,  611. 
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ATTOKNEYS-AT-LAW. 

1.  Attorney  and  client — Satisfaction  of  judgment — Author- 
ity of  attorney — Misappropriation  of  money. 

Where  an  attorney-at-law  negotiates  a  loan  from  one  of  his 
clients  to  another  and  prepares  and  enters  up  a  judgment  bond 
against  the  borrower  for  the  loan,  and  subsequently  receives 
from  the  borrower  and  pays  over  to  the  lender  two  installments 
of  the  loan,  and  thereafter  receives  the  whole  balance  of  the 
loan  from  the  borrower  which  he  misappropriates,  an  entry  of 
satisfaction  of  the  judgment  by  the  attorney  is  invalid  and 
without  authority,  and  will  be  stricken  off  at  the  instance  of 
the  plaintiff.    GoU  t.  Zeiffler,  616. 

2.  Improper  remarks  of  counsel — Attorney  and  client — 
Courts — County  courts  of  Allegheny  County — Appeal — Acts 
of  May  5,  1911,  P.  L.  189,  and  May  23,  1913,  P.  L.  310— 
Estoppel — Counsel  fees,    Keown  t*  Bunion,  220. 

3.  Partnership  of  attorneys — Dissolution  of  firm — Buit  for 
fees. 

Where  a  firm  of  attorneys-at-law  employed  in  certain  liti- 
gation is  dissolved  by  one  of  the  members  of  the  firm  goin^ 
ux)on  the  bench,  the  client  is  not  bound  to  go  on  with  the  new 
firm,  but  if  she  gives  no  notice  of  her  intention  to  make  any 
change  and  permits  the  new  firm  to  carry  on  the  pending  liti- 
gation to  a  successful  conclusion,  she  cannot  deny  her  liability 
to  pay  for  the  services  rendered.  In  such  a  case  a  suit  may  be 
brought  for  fees  in  the  name  of  the  old  firm  for  the  use  of  the 
new  firm.    MoConnell  t.  Hall,  583. 

BANKS  AND  BANKING. 

1.  Constitutional  law — Local  and  special  legislation — Title 
of  act— Act  of  June  19,  1911,  P.  L.  1060.  Com.  t.  BUotto, 
264. 

2.  Trusts  and  trustees — Trust  company — Money  for  pur- 
chase of  real  estate. 

Where  a  purchaser  of  real  estate  pays  over  the  purchase- 
money  thereof  to  a  trust  company  which  is  to  insure  the  title, 
and  make  settlement  with  the  seller,  and  the  trust  company 
delivers  its  own  check  drawn  on  itself  to  the  seller  for  the 
balance  due  him,  and  the  seller  through  some  inadvertence  de- 
lays in  depositing  the  check  for  collection  until  after  the  trust 
company  has  gone  into  the  hands  of  a  receiver,  the  holder  of  the 
check  is  a  general  creditor  of  the  trust  company,  and  is  not  en- 
titled to  preference  as  a  depositor  under  the  Act  of  May  8, 1907, 
P.  L.  192,  or  as  the  cestui  que  trust  of  a  trust  fund.  Coat.  ▼. 
Tradesmen's  Trast  Co.,  137. 
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BENEFICIAL  ASSOCIATIONS. 

1.  Insurance — Life  insurance — Attaching  hy-laws  to  policy 
—Insanity^Act  of  May  11,  1881,  P.  L.  20.  Helmbold  t. 
Independeat  Order  of  Paritans,  164. 

2.  Substituted  beneficiary — Contract — Validity  of  contract 
— Payment  of  dues  by  substituted  beneficiary — Act  of  April 
6, 1898,  P.  L.  7. 

Where  a  member  of  a  beneficial  association  incorporated  in 
the  State  of  Ohio  and  lawfuUy  doing  business  in  the  State  oi 
Pennsylvania  agrees  with  a  man  and  wife,  who  are  not  re- 
lated to  him,  that  if  they  will  receive  him  into  their  house, 
provide  him  with  food,  lodging,  medical  attention  and  care, 
and  pay  to  the  association  the  dues  necessary  to  retain  his 
membership,  he  would  substitute  them  as  beneficiaries,  and  the 
association  accepts  the  substitution,  and  enters  it  upon  its 
books,  and  the  president  of  the  National  association  agrees 
that  the  association  shall  pay  the  death  benefits  to  the  substi^ 
tuted  beneficiaries,  if  the  latter  shall  pay  the  dues,  and  the 
substituted  beneficiaries  fully  perform  their  contract  to  the 
members,  and  pay  his  dues  until  his  death,  they  will  be  en- 
titled to  the  death  benefits  at  his  death  and  the  Pennsylvania 
Act  of  April  6,  1893,  P.  L.  7,  limiting  beneficiaries  to  the  fam- 
ily, heirs,  blood  relatives,  affianced  husband  or  wife  of,  or  to 
persons  dependent  upon  the  member,  does  not  apply.  The  act 
does  not  either  prohibit  or  declare  invalid  such  a  contract. 
Shumesa  t.  First  Cathollo  SloTak  Union,  126. 

BILLS  OF  EXCHANGE. 

1.  Presentment  for  payment — Fraud — Burden  of  proof — 
Evidence — Promissory  note.    MoClieBney  t.  Gnemsey,  490. 

BOOKS  OF  ACCOUNT. 

1.  Books  of  common  carriers — Evidence,  Bnrke  Eleo.  Co. 
T.  Penna.  Ii.  ft  P.  Co.,  374. 

BOOKS  OF  ORIGINAL  ENTRY. 

1.  Evidence — Writings.  Tarentnai  Iinmbor  Co.  t.  Mar- 
Tin,  294. 

BOROUGHS. 

1.  Negligence  —  Defective  sidewalks  —  Evidence — Notice — 
New  trial.    Toslatti  t*  Carriok  Boro.,  244. 

2.  Road  law — Damages — Mandamus — Parties.  Marlin  t. 
Indiana  Boro.,  519. 

8.  Streets — Digging  up  street  by  railroad  company. 
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A  railroad  company  and  its  employees  are  subject  to  the  pro- 
visions of  a  borough  ordinance  which  requires  the  securing  of 
a  permit  before  a  street  is  torn  up,  even  if  the  company  has 
the  right  to  use  the  street  without  the  municipal  consent, 
and  even  if  it  owns  the  land  on  both  sides  of  the  street  Me- 
oltanioaburK  Boro  t*  Gray,  95. 

BRIDGES. 

Bridge  without  guard-rail — Contributory  negligence — ^e^;- 
ligence — Township  roads,    Solida  t.  Brady  Twp.,  603. 

BUILDING  CONTRACTS,  see  Contracts. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Equitable  interest  in  stock — Pledge — Notice — Misappli- 
cation of  stock. 

Where  a  building  and  loan  association  has  through  its  solic- 
itors full  knowledge  of  an  outstanding  equitable  interest  in  its 
own  stock  which  has  been  pledged  for  a  debt  with  the  equitable 
owner's  consent,  and  the  association  as  pledgee,  without  the 
consent  of  the  equitable  owner,  and  at  the  direction  of  the  per- 
son in  whose  name  the  stock  stands  misapplies  the  pledged 
stock,  the  association  will  be  liable  for  such  misappropriation, 
and  the  Act  of  May  6,  1911,  P.  L.  130,  will  not  protect  it  from 
such  liability. 

In  such  a  case  the  building  and  loan  association  is  guilt^y  of  a 
misappropriation,  if  it  forecloses  the  mortgage  for  which  the 
stock  was  specifically  pledged,  and  from  the  proceeds  of  the 
sale  of  the  real  estate  retains  an  amount  equal  to  the  sur- 
render value  of  the  stock  on  which  the  equitable  owner  had 
paid  all  the  fines  and  fees,  in  order  that  it  might  apply  the 
amount  of  such  surrender  value  to  the  payment  of  an  entirely 
different  loan  made  by  the  association  to  the  person  in  whose 
name  the  stock  in  question  stood.  Leeds  t«  Perpeti&al  B.  ft  Ii. 
Assoeiation*  542. 

2.  Loan — Fraud — Affidavit  of  defense. 

In  an  action  by  a  member  of  a  building  and  loan  association 
against  the  association  to  recover  a  portion  of  a  loan  which 
the  association  had  agreed  to  make  to  the  plaintiff  on  a  mort- 
gage, and  which  portion  had-  been  retained  until  certain  condi- 
tions were  performed,  the  defendant  cannot  set  up  as  a  de- 
fense misrepresentations  made  to  it  by  the  plaintiff  who  was 
its  conveyancer  as  to  the  price  which  he  was  going  to  pay  for 
the  property  on  which  the  mortgage'  was  given,  if  there  is 
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nothing  to  show  that  the  price  actually  paid  was  not  a 
proper  one,  or  that  the  association  had  in  any  way  been  injured 
hy  the  misstatement    Sokoltm  ▼•  Cresoemt  Ii.  ft  S.  Com  388. 

CERTIORAEI. 

1.  Rocul  law — Appeals — Record — Evidence.  Allesheay 
CottBty  ComadMioners'  C«te,  591. 

CHARTERS. 

1.  Failure  to  record  charier — Right  to  bring  suit — Act  of 
April  29, 1874,  P'  L,  7S— Receivers-Corporations.  Jkhmltt  t. 
PottMT  T.  *  T.  Co^  301. 

COAL. 

1.  Sale  of  coal — Mines  and  mining— Reservation  of  coal 
under  buildings — Exercise  of  right  to  reserve,  Clark  t.  Arm- 
•troac  Covmty  Goal  Co*,  521. 

COLLATERAL  INHERITANCE  TAX. 

1.  Taxationr^Acts  of  May  6,  1887,  P.  L.  79,  and  April  22, 
1905,  P.  L.  258--'Estate  in  remainder,    Oelm's  Estate,  228. 

CONSPIRACY,  see  Criminal  Law. 

CONSTITXTTIONAL  LAW. 

1.  Act  of  June  3,  1915,  P,  L.  779'-Publie  service  commis- 
sion— Title  of  act — Special  legislation — Courts — Revival  and 
amendment  of  acts — Trial  by  jury — Unworkable  act. 

The  Act  of  June  3,  1915,  P.  L.  779,  by  which  the  Superior 
Court  is  -substituted  for  the  Court  of  Common  Pleas  of  Dau- 
phin County  as  the  court  by  which  appeals  from  the  findings 
and  orders  of  the  Public  Service  Commission  shall  be  deter- 
mined, is  constitutional. 

The  act  is  not  within  the  prohibition  of  Sec.  7,  of  Art  IH, 
of  the  Constitution,  in  that  it  is  special  legislation  regulating 
the  practice  and  jurisdiction  of  the  Superior  Court 

The  act  does  not  contravene  Sec.  26,  of  Art.  V,  of  the  Con- 
stitution, which  provides  that  all  laws  relating  to  courts,  shall 
be  general  and  of  uniform  operation,  and  the  organization, 
jurisdiction  and  power  of  all  courts  of  the  same  class  or  grade 
so  far  as  regulated  by  law  and  the  force  and  effect  of  the  proc- 
ess and  judgment  of  such  court  shall  be  uniform. 

The  act  is  not  repugnant  to  Sec.  6,  of  Art  m,  of  the  Con- 
stitution, which  provides  that  no  law  shall  be  revived  and 
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amended  or  the  provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only,  but  so  much  thereof  as  is  revived, 
amended,  extended  or  conferred  shall  be  reenacted  and  pub- 
lished at  length. 

The  act  does  not  contravene  Sections  6  and  9,  of  Article  I, 
securing  the  right  to  trial  by  jury  in  cases  of  deprivation  of 
property. 

The  act  does  not  contravene  Sec.  8,  of  Art.  XVI,  securing 
compensation  for  private  property  taken,  injured  or  destroyed 
for  public  use,  and  providing  for  the  determination  of  the 
amount  of  damage  in  all  such  cases  when  appealed  by  a  juiy. 

The  act  is  not  invalid  and  void  on  the  ground  that  the 
amendments  contained  therein  make  the  act  as  amended  both 
"incongruous  and  unworkable.''  West  Va.  Pvlp  *  Paper  Co. 
T*  Pnblio  Serriee  Coaunission,  555. 

2.  Civil  rights — Theatre — Discrimination  on  account  of 
color — Equality  of  accommodations — Act  of  May  19,  1887, 
P.  L.  ISO— Police  power. 

The  Act  of  May  19,  1887,  P.  L.  130,  which  provides  *That 

any  person being  the  owner,  lessee,  or  manager  of  any 

• theatre,  concert  hall,  or  place  of  entertainment,   or 

amusement,   who  shall  refuse  to   accommodate,  convey,  or 

admit  any  person  or  persons  on  account  of  race  or  color 

into  their  theatre,  concert  hall,  or  place  of  amusement,  shall, 
upon  conviction  thereof,  be  guilty  of  a  misdemeanor,"  is  a 
proper  exercise  of  the  police  power,  and  is  constitutional. 

A  theatre  proprietor  who  sets  aside  a  portion  of  his  theatre 
for  the  accommodation  of  colored  patrons  exclusively,  cannot 
be  convicted  of  violating  the  Act  of  May  19,  1887,  P.  L.  130, 
unless  it  be  shown  to  the  satisfaction  of  a  jury  that  the  ac- 
commodation afforded  by  the  portion  set  aside  is  not  equal  to 
that  a£Forded  by  other  parts  of  the  theatre.  Coat.  t.  Cfreorce. 
412. 

3.  Delegation  of  legislative  power — Adulteration  of  drug — 
Definition  of  drug — Act  of  May  8,  1909,  Section  8,  Clause  1, 
P.  L,  JilO — Revival  or  amendment  of  law. 

The  first  clause  of  Section  3,  of  the  Act  of  May  8,  1909,  P. 
L.  470,  which  provides  **that  for  the  purpose  of  this  act,  an 
article  shaU  be  deemed  to  be  adulterated:  First:  If  a  drug 
is  sold  under  or  by  any  name  recognized  by  the  United  States 
Pharmacopoeia,  the  National  Formulaiy,  or  the  American 
Homeopathic  Pharmacopoeia,  it  differs  from  the  standard  of 
strength,  quality  or  purity  as  determined  by  the  test  or 
formula  laid  down  in"  the  standard  works  mentioned,  etc.. 
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does  not  violate  Article  11,  Section  1,  of  the  Constitution  of 
Pennsylvania  prohibiting  any  delegation  of  legislative  power, 
inasmuch  as  it  does  not  designate  any  person  or  body  to 
which  such  power  is  delegated. 

Clause  1,  of  Section  3,  of  the  Act  of  May  8, 1909,  P.  L.  470, 
does  not  violate  Article  III,  Section  6,  of  the  Constitution  of 
Pennsylvania  which  provides  that  "No  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only,"  inasmuch  as  there  is  nothing  in 
the  language  used,  disclosing  an  intent  to  write  into  the  pro- 
visions of  the  act  any  former  law  of  Pennsylvania  or  the 
United  States,  or  to  stamp  with  legislative  power  and  author- 
ity any  future  act  of  the  editors  or  compilers  of  the  standard 
works  mentioned.  The  act  is  to  be  construed  only  as  referring 
to  the  standard  editions  of  the  works  mentioned,  in  existence 
at  the  time  of  the  passage  of  the  act. 

Com.  V.  Dougherty,  39  Pa.  Superior  Ot  338,  distinguished 
and  explained.    Com.  t.  Sweemey,  367. 

4.  Local  and  special  legislation — Title  of  act — Banks  and 
hanking— Act  of  June  19,  1911,  P.  L.  1060. 

The  Act  of  June  19,  1911,  P.  L.  1060,  entitled  "An  Act  to 
provide  for  licensing  and  regulating  private  banking  in  the 
Commonwealth  of  Pennsyly vania ;  and  providing  penalties 
for  the  violation  thereof,"  is  not  unconstitutional  as  violating 
Section  7,  Article  III,  of  the  Constitution  of  Pennsylvania, 
relating  to  local  or  special  legislation;  nor  is  its  title  insuf- 
ficient as  failing  to  give  notice  of  a  prohibition  of  engaging  in 
the  business  of  receiving  deposits,  or  of  requiring  license  for 
engaging  in  such  business.    Com.  t.  Bilotta,  264. 

6.  Statute  of  limitations — Corporations — Suspension  of 
business — Acts  of  March  27,  17 IS,  1  Penna,  Laws  76,  and 
April  25,  1860,  P.  L.  670.  OftllaslMr  t.  BUtw  Brook  Coal 
Co.,  1. 

6.  Title  of  act — Road  law — County  commissioners — Act  of 
May  11,  1909,  P.  L.  606. 

The  Act  of  May  11,  1909,  P.  L.  506,  entitled  "An  Act  pro- 
viding for  the  construction,  opeTBtion,  and  maintenance  of 
public  highways,  bridges  and  tunnels  in  the  several  counties  of 
this  Commonwealth;  authorizing  the  taking  of  property  fo* 
such  improvement  and  providing  for  the  compensation  therefor 
and  the  damages  resulting  from  such  taking;  providing  for  the 
payment  of  costs  and  expenses  incurred  in  such  construction, 
operation  and  maintenance ;  and  authorizing  the  levy  of  a  ta^ 
and  the  issuance  of  bonds  to  provide  a  fund  for  said  purpose," 


Digitized  by 


Google 


634  INDEX. 

CONSTITUTIONAL  UlV^— continued, 

is  not  unconstitutional  as  being  defective  in  title,  inasmuch  as 
the  title  insufficiently  indicates  the  change  of  policy  on  the  ■ 
part  of  the  Commonwealth  which  extended  the  powers  of  the 
county  commissioners  over  street  improvements  within  cities 
and  boroughs.    AUeslieay  County  CommiMioners*  Case,  591. 

7.  Uniformity  of  taxation — Special  legislation — Road  law-^ 
Act  of  May  11, 1909,  P,  L.  606. 

The  Act  of  May  11, 1909,  P.  L.  506,  relating  to  the  construc- 
tion, operation  and  maintenance  of  public  highways,  bridges 
and  tunnels  in  the  several  counties  of  this  Commonwealth  does 
not  violate  the  provision  of  the  Constitution  relating  to  uni- 
formity of  taxation,  nor  Article  III,  Section  7,  of  the  Consti- 
tution, relating  to  local  or  special  laws.  AUechoBy  Covmty 
Comaiiisioaeni*  C«te,  591. 

CONTRACTS. 

1.  Agreement  hy  contract  with  creditors — Mechanic's  lien-^ 
Defenses— Act  of  June  i,  1901,  P.  L,  iS,  Sec.  U-  Weitwl  t. 
Zane,  478. 

2.  Building  contract — Certificate  of  architect — Fraud  and 
collusion — Case  for  jury. 

In  an  action  to  recover  a  balance  alleged  to  be  due  on  a 
building  contract  which  provided  that  payments  were  to  be 
made  only  on  a  certificate  to  be  given  by  the  architect,  the 
case  is  for  the  jury  where  the  evidence  for  the  plaintiff,  al- 
though contradicted,  tended  to  show  that  the  woi^  was  done  in 
all  particulars  as  called  for  by  the  contract,  and  that  the 
architect  was  not  justified  in  refusing  to  give  the  final  certifi- 
cate when  requested  to  do  so,  and  acting  in  collusion  with  the 
defendant,  wrongfully  withheld  it.  Crosby  ▼•  Amerieaa 
SloTAk  HaU  Assn.,  199. 

8.  Building  contract — Extras — Evidence — Principal  and 
agent. 

In  an  action  to  recover  a  balance  due  on  a  contract  for  fur» 
nishing  mill  work  and  lumber  to  a  building  operation,  the  cost 
of  extras  may  be  recovered  where  it  appeared  that  the  orders 
for  them  were  given  by  the  defendant,  or  his  carpenter  fore- 
man, and  no  question  is  raised  by  defendant  at  the  trial  as  to 
the  authority  of  the  carpenter  foreman  to  give  the  orders. 
TarentiiBi  Immber  Co.  t.  Marrin,  294. 

4.  Contract  for  service-^Telephone  companies — Rescission — 
Construction  of  written  contract.  Dean  t.  Cent.  Diat,  A 
Print.  Telegraph  Co.,  311. 
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6.  Contract  under  seal — Corporation — Seal  after  agent's 
name — Statute  of  limitations. 

Where  a  contract  for  the  sale  of  land  by  a  corporation  is 
signed  in  the  name  of  the  corporation  by  two  persons  with 
the  word  "agent"  after  their  names,  followed  by  an  ordinary 
scroll  seal,  and  there  is  nothing  in  the  body  of  the  contract  to 
show  that  the  contract  purported  to  be  under  seal,  the  writing 
is  not  a  contract  of  specialty  binding  the  corporation ;  and  if 
a  suit  is  brought  by  the  purchaser  of  the  land  against  the  cor- 
poration on  a  cause  of  action  growing  out  of  the  contract,  the 
statute  of  limitations  may  be  pleaded  by  the  company  if  the 
suit  has  not  been  brought  until  eleven  years  after  the  date  of 
the  contract;  and  if  in  such  a  case  it  appears  that  the  plain- 
tiff alleged  that  a  portion  of  the  contract  was  oral,  there  is 
all  the  more  reason  for  sustaining  the  plea  of  the  statute. 
Winter  t.  Colonial  liand  Co^  215; 

6.  Husband  and  wife — Evidence. 

In  an  action  by  a  wife  against  her  husband  on  a  promissory 
note,  the  case  is  for  the  jury  and  a  verdict  and  judgment  for 
the  defendant  will  be  sustained,  where  the  evidence  tends  to 
show  that  the  note  was  given  for  money  loaned  by  the  wife  to 
her  husband  to  make  certain  repairs  which  the  husband  had 
underti^ken  on  a  house  belonging  to  the  wife,  that  at  the  time 
the  loan  was  made  the  parties  had  agreed  that  if  by  reason  of  a 
sale  of  the  property  by  the  wife  or  the  existence  of  subsequent 
conditions  he  could  no  longer  remain  on  the  premises  he  should 
not  be  required  to  repay  the  note,  and  that  the  husband  was 
subsequenty  turned  out  of  the  premises  after  his  wife  had 
obtained  a  divorce  from  him. 

In  such  a  case  it  is  immaterial  that  the  husband  may  have 
wished  to  have  the  house  repaired  because  of  his  defective  eye^ 
sight.  Such  fact  was  explanatory  of  the  contract,  but  had  no 
bearing  on  the  question  of  the  making  of  the  contract.  Park- 
inson T.  Parkinson*  279. 

7.  Misrepresentations — Contemporaneous  agreement — Prin- 
dpdl  and  agent. 

In  an  action  on  a  contract  the  defendant  cannot  allege  as  a 
defense  that  he  was  induced  to  execute  the  contract  by  fraudu- 
lent misrepresentations  where  the  misrepresentations  alleged 
were  not  of  an  existing  fact,  but  were  merely  promissory,  and 
in  the  nature  of  an  expression  of  opinion. 

Where  a  written  contract  provides  that  **this  agreement 
cannot  be  altered,  changed  or  modified  in  any  manner  whatso^ 
ever  by  any  agent,"  a  party  to  the  contract  cannot  defend 
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against  his  liability  under  it,  upon  the  ground  of  a  broken  oral 
agreement  made  with  the  agent  of  the  oth^r  party,  at  and 
before  the  signing  of  the  written  contract.  Pkiladelphla  ft 
CK&lf  S.  8.  Co.  T.  Peohin,  401. 

8.  Modification  of  contract — Evidence — Question  for  jury 
— Master  and  servant — Salary.  Tuner  t.  G.  C.  Murpliy  Co., 
350. 

9.  Parent  and  child — Consideration — Natural  love  and  affec- 
tion— Cross-examination — Evidence. 

Natural  love  and  affection  is  a  sufficient  consideration  to 
support  a  contract  by  a  father  to  pay  to  his  divorced  wife  a 
stipulated  sum  per  month  for  the  support,  education  and 
maintenance  of  his  minor  son. 

Where  a  suit  is  brought  against  the  father  to  recover  arrear- 
ages of  such  payments,  and  the  plaintiff  when  on  the  stand  is 
cross-examined  as  to  moneys  which  she  had  received  from  the 
defendant  prior  to  the  agreement,  she  may  explain  under  what 
circumstances  such  payments  were  made  to  her.  MarsKall  t. 
Marshall,  513. 

10.  Rescission — Assignment  of  contract — Evidence, 
Where  a  person  having  an  order  in  writing  for  the  sale  and 

delivery  of  goods,  has  given  to  the  purchaser  in  writing  a 
right  to  rescind  the  order,  if  the  latter  does  not  resell  the 
goods  within  a  given  time,  and  the  seller  assigns  his  rights 
under  the  contract  to  another,  and  the  assignee  notifies  in 
writing  the  purchaser,  of  the  assignment,  and  in  repeating  the 
specifications  says  **there  are  no  other  conditions  attached  to 
the  order,  not  expressed  in  the  contract,"  the  purchaser  does 
not  lose  his  right  to  rescind,  where  there  is  nothing  orally  to 
show  that  he  agreed  to  waive  such  right.  Smjtl&e  t.  8kaw, 
203. 

11.  Sale — Parties — Corporation — Case  for  jury. 

In  an  action  against  a  corporation  for  machinery  sold  and 
delivered,  where  the  defendant  alleges  that  the  machinery  was 
ordered  by  another  corporation  from  which  the  defendant  had 
bought  it,  the  case  is  for  the  jury,  where  the  evidence  tends  to 
show  that,  although  no  express  contract  was  proven,  the  ma- 
chinery was  consigned  to  the  defendant,  and  received  by  it, 
that,  at  the  time,  the  two  corporations  had  joint  offices,  that 
the  same  persons  acted  as  officers  for  both  companies,  that  the 
sign  on  the  office  indicated  that  it  was  solely  the  office  of  the 
the  defendant,  that  the  existence  of  the  other  company  was 
not  known  to  the  plaintiff  at  the  time,  that  the  defendant  did 
not  noti^  the  plaintiff  of  any  mistake,  and  that  there  had  been 
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other  transactions  between  the  plaintiff  and  defendant  both 
prior  to  and  subsequent  to  the  delivery  of  the  machinery  in 
question.    Burke  Eleo«  Co.  t.  Peniuu  Ii.  ft  P.  Co.,  374. 

12.  Sale — Substantial  performance. 

Where  in  a  contract  for  automobile  axles  which  are  to  be 
manufactured  by  the  seller,  the  specifications  call  for  dimen- 
sions to  the  fraction  of  an  inch,  and  it  appears  that  the  axles 
were  to  be  used  by  the  purchaser  with  other  automobile  parts, 
literal  and  not  substantial  performance  will  be  required  of 
the  seller,  except  as  to  slight  variations  which  will  not  interfere 
with  the  use  or  efficiency  of  the  axles. 

If  in  such  a  case  the  purchaser  does  not  reject  the  axles, 
which  he  has  a  right  to  do,  he  must  pay  the  contract  price,  less 
such  deductions  as  will  pay  for  making  the  axles  useful,  or 
the  price  of  new  axles  to  take  their  place,  or  the  value  on  the 
market,  if  he  has  not  attempted  either  of  the  two  foregoing 
alternatives.  StaadArd  Roller  Bearing  Co.  t.  Hub  Maohine 
Co.,  14. 

13.  Sale — Writing  —  Contemporaneous  agreement  —  Evi- 
dence. 

In  an  action  for  goods  sold  and  delivered  under  a  written 
contract,  the  defendant  will  not  be  permitted  to  prove  a  con- 
temporaneous parol  agreement  made  with  plaintiff's  agents 
and  alleged  to  have  been  the  inducement  for  signing  the  con- 
tract, where  the  written  agreement  provides  as  follows :    "The 

within   proposition,  if  accepted  within days  from  the 

date  of  its  submission  and  approval  and  approved  by  an  ex- 
ecutive officer  of  the  company  is  the  agreement  between  the 
parties  hereto,  and  it  is  agreed  and  understood  that  all  pre- 
vious communications  between  said  parties,  either  verbal  or 
written,  contrary  to  provisions  thereof,  are  hereby  abrogated 
and  withdrawn."    Tranter  Manfff.  Co.  t.  Blaney,  379. 

14.  Sale  of  goods — Opportunity  to  inspect — Acceptance  of 
goods. 

Where  a  purchaser  of  coal,  after  having  had  a  chance  to 
inspect  it,  and  knowing  that  it  is  of  inferior  quality  to  that 
which  the  contract  called  for,  pays  freight,  demurrage  and 
switching  charges  and  removes  the  coal  from  the  cars,  and 
resells  it  at  a  lower  price,  he  cannot  in  an  action  against  him 
for  the  price  of  the  coal  set  off  the  charges  which  he  had  paid, 
and  the  loss  on  the  resale.  He  is  liable  for  the  whole  contract 
price. 

Where  in  such  a  case  a  rule  is  taken  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  the  court  cannot  make  abso- 
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lute  the  rule  where  the  affidavit  of  defense,  although  defective 
as  to  the  claims  set  off,  avers  that  the  defendants  sent  to  plain- 
tiff their  check  "drawn  to  the  plaintiff's  order  for  $25^1  which 
the  plaintiff  received  and  still  retains,  being  the  entire  amount 
due  the  plaintiff  at  that  time."    Imell*  C.  ft  C.  Co.  t.  Gamo,  37. 

15.  School  law — Attendance  of  pupils  in  district  other  than 
domicile — Payment  for  tuition — Minutes — Resolution  of  hoard 
—Act  of  May  8, 185k,  P.  L.  617.    Milford  Twi^Sol^ool  IHst. 

T.  8pelcher»  S56* 

16.  Statute  of  limitations. — When  the  bar  of  the  statute  be- 
gins,   GailAffher  t.  SilTer  Brook  Goal  Co.,  1. 

17.  Validity  of  contract — Payment  of  dues  by  substituted 
beneficiary — Act  of  April  6,  1898,  P.  L.  7 — Beneficial  associa- 
tions— Substituted  beneficiary.  Sluunesa  t.  First  Catholio 
SloTAk  Union,  126. 

18.  Written  contract — Evidence — Contemporaneous  ond 
agreement — Substitution  of  one  contract  for  another — Release 
of  mechanic's  Hens.    Haaey  t.  Moorokead,  187. 

19.  Written  contract — Evidence — Declarations. 

Where  a  person  who  is  about  to  submit  a  proposal  for  a  con« 
tract  for  the  construction  of  a  county  court  house,  requests 
the  owners  of  a  quarry  to  submit  him  prices  for  stone  work 
complete  "in  connection  with  the  proposed  court  house,"  and 
in  answer  to  the  same  the  owners  of  the  quarry  make  an  offer 
in  writing  to  furnish  at  specific  prices  unnamed  quantities  of 
their  stone  for  the  court  house,  and  nine  months  thereafter 
and  after  the  contract  is  awarded,  the  contractor  accepts  the 
offer  with  a  modification  as  to  the  prices  of  two  classes  of 
stone,  but  without  reference  to  quantities,  times  of  delivery, 
dates  of  payinent  or  other  matters,  such  acceptance  does  not 
bind  him  to  take  more  of  the  stone  than  is  shipped  upon  his 
order  from  time  to  time;  and  declarations  subsequently  made 
by  him  to  the  effect  that  he  intended  to  have  the  owners  of  the 
quarry  furnish  the  stone  for  the  whole  contract  are  inadmis- 
sible.   Osterlins  t.  Smith,  469. 

20.  Written  and  oral  agreement — Royalties  —  Conflicting 
evidence — Case  for  jury. 

In  an  action  of  assumpsit  to  recover  royalties  which  the  plain- 
tiffs claimed  had  been  collected  by  defendant  under  a  con- 
tract partly  in  writing  and  partly  oral,  under  which  they  were 
entitled  to  a  share,  the  case  is  for  the  jury  where  the  testis* 
mony  is  involved  and  conflicting,  and  the  written  part  of  the 
contract  is  ambiguous,  and  modified  by  the  oral  part.  Patter- 
son T*  Shaffer,  315. 
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1.  Contract — Contract  under  seal — Seal  after  agent's  name 
— Statute  of  limitations.    Winter  t*  Colonial  liand  Co.,  215. 

2.  Sale — Parties — Case  for  jury.  Burke  Eleo.  Co.  t.  Peiuuu 
I.,  ft  P.  Co.,  374. 

3.  Failure  to  record  charter — Right  to  bring  suit — Act  of 
April  29, 187 Jf,  P.  L.  7&— Receiver. 

The  fact  that  a  corporation  has  failed  to  record  its  certifi- 
cate of  incorporation  in  the  recorder  of  deeds'  office  as  pro- 
vided by  the  Act  of  April  29,  1874,  P.  L.  73,  but  which  has 
otherwise  organized  and  assumed  corporate  powers,  will  not 
prevent  the  company  from  maintaining  a  suit  for  a  debt  due 
to  it;  and  all  the  more  is  this  the  case  where  the  company  is  in 
the  hands  of  a  receiver,  inasmuch  as  the  appointment  of  a  re- 
ceiver is  conclusive  of  all  prior  matters  involved  in  such  ap^ 
pointment.    Sohmitt  t.  Potter  T.  ft  T.  Co.,  301. 

4.  Foreign  corporations — Action  hy  receiver — Doing  busi- 
ness—Registration— Acts  of  April  22,  187 It,  P.  L.  108,  and 
June  8, 1911,  P.  L.  711. 

In  an  action  of  the  receiver  of  a  foreign  corporation  to  re- 
cover on  a  stock  subscription,  where  the  pleadings  show  that 
the  corporation  was  a  steamship  company  whose  whole  busi- 
ness was  the  interstate  transx)ortation  of  merchandise,  the 
defendant  cannot  set  up  as  a  defense  the  fact  that  the  cor- 
poration had  not  complied  with  the  Pennsylvania  Acts  of 
April  22,  1874,  P.  L.  108,  And  June  8,  1911,  P.  L.  711.  Phila- 
delphia ft  Chilf  S.  8.  Co.  T.  Peohin,  401. 

6.  Foreign  corporations — Receivers — Action  on  stock  sub- 
scription— Statement  of  claim — Decree  of  appointment-^ 
Amount  necessary  to  pay  creditors. 

In  an  action  upon  a  stock  subscription  brought  in  the  Com- 
mon Pleas  of  Philadelphia  County  by  the  receiver  of  a  foreign 
corporation  appointed  by  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania,  the  statement  of  claim 
is  not  insufficient  to  support  a  judgment  for  the  plaintiff, 
because  a  topy  of  the  decree  appointing  the  receiver  is  not 
attached  thereto,  if  it  appears  that  the  contract  of  subscription 
which  is  the  basis  of  the  action  is  annexed  to  this  statement. 
Even  if  the  record  of  the  suit  in  the  Federal  Court  should  be 
considered  as  the  foundation  of  the  action,  a  mere  reference 
to  it  is  sufficient  as  such  record  is  within  the  county. 

In  such  a  case  the  statement  of  claim  will  not  be  deemed 
insufficient  because  it  does  not  aver  that  the  amount  of  the  sub- 
scription was  necessary  for  the  payment  of  creditors.  Phila- 
delphia ft  Gulf  8.  S.  Co.  T.  Peohin,  401. 
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6.  Suspension  of  business — Statute  of  limitations-^ Acts  of 
March  27,  1718,  1  Penna.  Laws  76,  and  April  26,  1850,  P.  L. 
670 — Constitutional  law.  Gallagker  t.  SilTer  Brook  Coal 
Co.,  1. 

7.  Treasurer — Use  of  corporate  money — State  treasurers 
debt. 

Where  the  treasurer  of  a  corporation  borrows  money  from  a 
trust  company  and  pays  the  interest  on  the  loan  by  checks 
signed  by  him  as  treasurer  of  his  corporation  and  made  pay- 
able to  the  trust  company,  the  latter  company  is  put  upon  in- 
quiry as  to  the  authority  of  the  treasurer  to  use  the  corporate 
funds,  and  if  it  fails  to  do  so,  and  the  treasurer  is  in  fact 
without  authority,  the  trust  company  will  be  liable  to  the  cor- 
poration in  the  aggregate  amount  of  such  checks. 

In  such  a  case  it  is  immaterial  that  one  of  the  checks  was 
drawn  to  the  treasurer's  own  order  and  endorsed  by  him  to 
the  trust  company,  having  upon  its  face  the  words  "account 
salary,"  and  it  is  also  immaterial  that  the  treasurer  may  have 
had  individual  claims  against  the  corporations,  inasmuch  as 
the  treasurer  of  the  corporation  when  sued  for  moneys  in  his 
hands  may  not  set  off  a  debt  or  independent  claim;  nor  is  it 
material  that  the  treasurer  may  have  deposited  some  of  his 
own  funds  in  the  account  of  the  corporation  if  there  is  nothing 
to  show  definitely  that  at  the  times  the  checks  were  given 
any  of  the  treasurer's  money  was  included  in  the  account  of 
the  corporation,  or  that  the  corjwration  knew  of  any  mingling 
of  funds. 

In  an  action  by  a  corporation  to  recover  corporate  funds  im* 
properly  paid  to  the  defendant  by  the  treasurer  for  interest  on 
his  own  individual  loan,  the  defendant  cannot  set  up  as  a  de- 
fense that  there  had  been  an  abandonment  by  the  officers  of  the 
corporation  to  the  treasurer  of  the  entire  management  of  the 
company,  where  there  is  no  evidence  of  abandonment  of  entire 
control,  or  that  the  directors  had  knowledge  of  the  treasurer's 
unlawful  acts,  or  that  the  corporation  derived  any  benefit  from 
his  acts,  or  that  any  one  was  misled  through  the  negligence  of 
the  corporate  officers,  although  it  may  appear  that  the  com- 
pany did  not  do  much  business.  Sohmitt  t.  Potter  T.  *  T. 
Co.  301. 

COUNTY  COMMISSIONERS,  see  Public  Officers. 


Digitized  by 


Google 


INDEX,  641 

COUKTS. 

1.  County  court  of  Allegheny  County — Appeals. 

An  order  of  the  Court  of  Common  Pleas  of  Allegheny 
County  refusing  to  allow  an  appeal  from  a  judgment  of  the 
coimty  court  of  that  county  will  not  be  reversed  by  the  Supe- 
rior Court,  where  it  appears  that  the  case  was  carefully  tried, 
that  the  conflicting  testimony  was  submitted  in  an  adequate 
charge,  that  the  verdict  returned  was  sustained  by  the  court 
in  banc  on  hearing  of  a  motion  for  a  new  trial  and  for  judg- 
ment n.  o.  v.,  that  no  unusual  proposition  was  involved,  and 
that  the  verdict  was  warranted  under  the  disputed  facts  spe- 
cial to  the  case.     Woods  ▼.  Pelican  Mnt.  Life  Ins*  Co.,  298. 

2.  County  courts  of  Allegheny  County — Appeal — Acts  of 
May  6, 1911,  P.  L.  189,  and  May  23, 191S,  P.  L.  SlO—lmproper 
remarks  of  counsel* 

A  party  who  has  had  a  jury  trial  under  the  Act  of  May 
5,  1911,  P.  L.  198,  as  amended  by  the  Act  of  May  23,  1913, 
P.  L.  310,  relating  to  the  county  court  of  Allegheny  County, 
is  not  entitled  to  appeal  from  the  county  court  unless  a  retrial 
of  the  issues  of  fact  is  necessary  to  prevent  injustice.  If  such 
party  has  moved  for  a  new  trial  in  the  county  court  and  has 
been  refused,  and  it  appears  that  there  was  evidence  which, 
if  believed  by  the  jury,  was  sufficient  to  sustain  the  verdict, 
the  Superior  Court  will  not  reverse  an  order  of  the  Court  of 
Common  Pleas  refusing  an  appeal. 

The  power  of  the  appellate  court  to  grant  a  new  trial  for 
inadequacy  of  the  verdict  is  exceptional. 

The  Superior  Court  will  not  reverse  an  order  of  the  Court  ol 
Common  Pleas  of  Allegheny  County  refusing  an  appeal  from 
a  judgment  of  the  county  court  where  the  ground  of  the 
appeal  is  the  improper  remarks  of  counsel,  if  such  remarks 
appear  nowhere  in  the  record  of  the  case,  except  in  the  petition 
for  the  allowance  of  the  appeal.  Such  remarks  are  not  the  sub- 
ject of  exception  unless  put  upon  the  record  at  the  time  they 
are  made,  and  a  motion  to  withdraw  a  juror  was  made,  and  a 
continuance  asked  for.    Keown  t.  Bnntont  220. 

3.  County  court  of  Allegheny  County — Practice — Record — 
Testimony — Appeals. 

On  petition  to  the  Court  of  Common  Pleas  of  Allegheny 
County  to  aUow  an  appeal  from  a  judgment  of  the  county 
court,  the  evidence  should  be  brought  upon  the  record  in  the 
Common  Pleas  by  incorporating  it  in,  or  attaching  it  to  the 
petition,  or  in  some  other  proper  manner.  Keown  t.  Bnntont 
220. 

4.  Revival  and  amendment  of  acts — Trial  by  jury — Unwork- 
able  act — Constitutional  law — Act  of  June  S,  1916,  P.  L.  779 

Vol.  lxi — 41 
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— Public  Service  Commission — Title  of  act — Special  legislor 
tion,  W.  Va.  Pnlp  4fc  Paper  Co.  t.  Pmblio  Serriee  Commis- 
sioi&t  555. 

CRIMINAL  LAW. 

1.  Abortion — Accomplice* 

A  woman  upon  whom  an  abortion  is  committed  is  not  an 
accomplice  of  the  person  who  commits  the  act,  and  her  testi- 
mony is  to  be  covered  by  the  ordinary  rules  of  evidence,  and 
not  those  that  relate  to  an  accomplice  in  so  far  as  corrobora- 
tion is  concerned.    Cwku  t.  WeaTer,  571. 

3.  Abortion — Evidence — Other  crime. 

On  the  trial  of  an  indictment  for  abortion  evidence  is  ad* 
missible  that  the  defendant  conunitted  a  similar  offense  upon 
the  body  of  the  same  woman,  in  the  same  manner,  in  the  same 
place,  and  at  the  instance  of  the  same  person,  only  a  few 
months  prior  to  the  alleged  commission  of  the  offense  charged 
in  the  indictment.    Com.  t.  WeaTor,  571. 

3.  Arrest  of  judgment — Record. 

A  judgment  in  a  criminal  case  will  only  be  arrested  from 
intrinsic  causes  appearing  on  the  face  of  the  record.  Omau  ▼• 
WeaTer,  571. 

4.  Assault  and  battery — Scar  on  face  of  prosecutor — J?vt- 
dence. 

On  the  trial  of  an  indictment  for  assault  and  battery  where 
the  prosecutor,  a  professional  pugilist,  testified  that  the  de- 
fendant had  struck  him  in  the  face,  and  that  a  scar  upon  his 
face  shown  to  the  jury  had  resulted  from  that  cut,  it  is  not 
error  for  the  trial  court  to  refuse  to  withdraw  a  juror  and  con- 
tinue the  case  because  the  district  attorney  in  his  closing  argu- 
ment showed  to  the  jury  the  scar  on  the  prosecutor's  face, 
alleged  to  have  been  caused  by  the  assault.  Com.  t.  Xallm- 
koff,  238. 

5.  Conspiract^ — Evidence — Husband  and  wife — Alievfotion 
of  husband's  affections — Joint  tort  feasors,  Mmrmrn  ▼.  Mor- 
row, 208. 

6.  Cross-examination  of  prisoner  as  to  his  name — Evidence. 

On  the  trial  of  an  indictment  for  crime,  where  the  defend- 
ant has  gone  upon  the  stand  and  distilictly  testified  as  to  his 
name,  the  district  attorney  may  be  permitted  to  ask  him  on 
cross-examination  whether  he  had  ever  been  known  by  any 
other  name.  Such  a  question  is  not  forbidden  by  the  Act  of 
March  15, 1911,  P.  L.  20,  which  provides  that  a  person  diarged 
with  crime  shall  not  be  required  to  answer  any  queetion  tend- 
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jng  to  show  that  he  had  committed,  "or  been  charged  with,  or 
been  convicted  of  any  offense,  other  than  the  one  wherewith 
he  shall  then  be  charged,  or  tending  to  show  that  he  had  been 
of  bad  character  or  reputation.^'    Com  t.  Melinkoff,  238. 

7.  Evidence — Photograph — Cross-examination, 

On  the  trial  of  an  indictment  for  statutory  rape,  where  it 
appearls  that  the  victim  was  dead,  and  a  witness  identifies  the 
girl  from  a  photograph  in  evidence,  but  the  testimony  of  the 
witness  is  weakened  on  cross-examination,  the  testimony  is  for 
the  jury's  consideration,  and  a  point  virtually  withdrawing 
such  evidence  from  the  jury's  consideration  is  proi>erly  refused. 
CoBu  T.  Ezler,  423. 

8.  Fraud — Burden  of  proof — Evidence — Promissory  note — 
Bills  of  exchange — Presentment  for  payment.  MoOlMsmey  ▼• 
Guernsey,  490. 

9.  Fraud — Jury — Grand  jury — Discretion  of  court — Review 
— Appeals,    Allegheny  Co«nty  CommiMionen*  Case,  591. 

10.  Fraud  and  collusion — Case  for  jury — Contract — Build^ 
ing  contract — Certificate  of  architect,  Crosby  t.  Amerieaa 
SloTAk  HaU  Assn.,  199. 

11.  Insurance — Fire  insurance — Fraud — Affidavit  of  de- 
fense.   Better  t.  Mieli«  Commeroinl  Ins.  Co.,  587. 

12.  Jurors — Challenge — Opinion  of  juror. 

A  challenge  of  a  juror  for  cause  in  a  criminal  case  is  prop- 
erly overruled,  where  the  juror  in  his  voir  dire  states  that  he 
has  read  of  the  case,  and  had  formed  and  expressed  an  opinion 
as  to  the  guilt  of  the  prisoner,  but  could  tiy  and  decide  the 
case  from  the  evidence  unaffected  by  such  former  opinion. 
Com.  T.  Ezler,  428. 

13.  Jury — Challenges. 

On  the  trial  of  an  indictment  for  statutory  rape  it  is  proper 
practice  to  call  all  the  jurors  into  the  box,  examine  them  on 
their  voir  dire,  and  make  the  challenges  in  the  manner  pro- 
vided by  the  Act  of  July  9,  1901,  P.  L.  629,  before  the  per- 
sons called  are  sworn  as  jurors.    Conu  ▼•  Ezler,  423. 

14.  Jury  list — Technical  objection. 

On  the  trial  of  a  criminal  indictment  the  prisoner  cannot  ob- 
ject that  the  list  of  jurors,  whose  names  were  placed  in  the 
wheel  for  the  current  year,  which  was  on  file  in  the  prothono- 
taiys  office  lacked  the  certificate  required  by  the  Act  of  March 
18,  1874,  Section  3,  P.  L.  46.  Such  objection  should  be  raised 
on  a  motion  to  quash  the  bill  before  the  defendant  enters  a  plea. 
It  cannot  be  raised  after  the  rendition  of  a  verdict.  Com.  ▼• 
WeaTor,  57L 
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16.  Protection  of  female  children — Acts  of  June  11,  1879, 
P.  L.  m,  and  May  28, 1868,  P.  L.  27. 

The  provisions  of  the  Act  of  June  11,  1879,  P.  L.  142,  en- 
titled "An  Act  to  protect  children  from  neglect  and  cruelty 
and  relating  to  their  employment,  protection  and  adoption," 
are  radically  enlarged  by  the  supplementary  Act  of  May  28, 
1885,  P.  L.  27, 

On  the  trial  of  an  indictment  for  enticing  a  female  child 
under  sixteen  years  of  age  for  purposes  of  prostitution  '*into, 
about  or  in  the  immediate  vicinity  of  the  sheds,  buildings  and 
structures  of  the  Independent  Refinery,  and  upon  or  near  the 
right  of  way  of  the  Pennsylvania  Railroad  Company*'  in  vio- 
lation of  the  Act  of  May  28,  1885,  P.  L.  27,  which  makes  it  a 
misdemeanor  to  entice  such  a  child  for  such  a  purpose  '4nto  a 
house  of  ill-fame,  or  of  assignation,  or  elsewhere,"  the  trial 
judge  commits  no  error  in  his  charge  in  construing  the  woiti 
"elsewhere"  as  meaning  any  place  convenient  for  such  a  pur- 
pose. 

The  word  is  to  be  interpreted  in  its  plain  and  dictionary 
sense — in  another  place,  or  in  other  places,  somewhere  or  any- 
where else, — ^than  in  a  house  of  ill-fame  or  assignation. 

On  the  trial  of  such  an  indictment,  it  is  not  material  to  in- 
vestigate the  reputation  of  the  child  for  chastity.  Com.  t. 
Bowser,  107. 

16.  Rape — Statutory  rape — Evidence — Circumstantial  evi- 
dence—Act  of  May  10, 1887,  P.  L.  128. 

To  carnally  know  and  abuse  a  woman  child  under  the  Act 
of  May  19,  1887,  P.  L.  128,  there  must  be  a  penetration  or  an 
attempt  to  have  intercourse.  This  may  be  shown  by  circum- 
stantial evidence ;  but  such  evidence,  both  as  to  the  fact  of  a 
crime  committed,  and  its^  author  if  the  victim  is  dead,  should 
be  such  as  to  exclude  all  rational  theories  but  that  the  crime 
was  committed,  and  the  accused  was  its  author;  and  great  care 
should  be  taken  that  this  proof  should  be  clear  and  unequivocal. 
A  conviction  based  upon  such  evidence  will  be  sustained. 
CoBu  T.  Ezler,  423. 

17.  Remarlcs  of  district  attorney. 

On  the  trial  of  an  indictment  for  statutory  rape  where  the 
victim  is  dead  and  the  evidence  against  the  defendant  is  wholly 
circumstantial,  it  is  not  reversible  error  for  the  court  to  re- 
fuse to  withdraw  a  juror  because  the  district  attorney  said: 
'*It  is  hard  work  to  defend  a  guilty  man,  it  is  always  hard 
work  to  defend  one  as  guilty  as  he,  as  we  will  show  he  is  by 
the  evidence  that  we  have  offered  in  this  case,"  and  also  used 
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other  language  strongly  condemnatory  of  the  accused.  Com. 
T.  Ezler,  423. 

18.  Seizure  of  prisoner's  clothing  to  he  used  (is  evidence. 
On  the  trial  of  a  criminal  indictment  it  is  not  error  for  the 

court  to  refuse  a  motion  to  compel  the  district  attorney  to  re- 
turn certain  clothing  of  the  defendant  which  was  seized  with- 
out a  search  warrant,  and  was  intended  to  be  used  as  evidence 
at  the  trial.    Oobu  t.  Ezler,  423. 

19.  Sentence — False  pretense — Discharge  on  habeas  corpus. 
Where  a  prisoner  charged  with  the  offense  of  false  pretense 

has  pleaded  guilty,  and  been  sentenced  to  imprisonment  in  the 
penitentiary,  and  has  served  part  of  his  sentence,  he  will  be 
discharged  on  habeas  corpus  proceedings  in  the  Superior 
Court.  In  such  a  case  the  sentence  should  have  been  to  the 
county  jail  and  not  to  the  penitentiary.  Com.  ex  reL  HeM  t. 
FrAnoieSy  445. 

20.  Sentence — Larceny — Discharge  of  prisoner — Habeas 
corpus. 

Where  a  prisoner,  never  previously  convicted  of  larceny  has 
been  sentenced  to  a  term  of  six  years  imprisonment  for  larceny, 
and  has  served  three  years,  he  will  be  discharged  on  habeas 
corpus  proceedings,  inasmuch  as  the  court  has  no  power  to  im- 
pose a  sentence  of  more  than  three  years  in  such  a  case.  Com. 
ez  reL  Wilson  t.  McKenty,  446. 

21.  Statute  of  limitations — Larceny  by  clerics — Acts  of 
March  SI,  1860,  Section  107,  P.  L.  S82,  and  June  12,  1878, 
P.  L.  196. 

The  offense  defined  by  Section  107  of  the  Act  of  March  31, 
1860,  P.  L.  382,  that  is,  larceny  by  a  clerk,  servant  or  employee 
of  property  of  his  employer  which  he  had  received  by  virtue 
of  his  employment  in  the  name  of  his  employer,  is  felony  and 
the  period  of  limitation  against  its  prosecution  is  fixed  by 
Section  77  of  the  Act  of  March  31,  1860,  P.  L.  427,  as  two 
years  next  after  the  felony  was  committed.  The  limitation  oi 
four  years  as  provided  by  Section  6  of  the  Act  of  June  12, 1878, 
P.  L.  196,  relating  to  offenses  by  employees  of  public  or  private 
corporations,  does  not  apply  to  such  an  offense.  Com.  t. 
SelieiriAc,  261. 

22.  Statutory  rape — Murder — Former  acquittal. 
Consensual  or  statutory  rape  is  not  a  constituent  of  murder, 

A  verdict  for  statutory  rape  cannot  therefore  be  returned  upon 
an  indictment  charging  murder. 

If  a  person  has  been  convicted  of  murder  in  the  first  degree, 
death  occurring  in  consequence  of  the  statutory  rape  of  a  child 
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under  sucteen  years  of  age,  and  the  conviction  has  been  set 
aside,  the  defendant  on  a  subsequent  trial  for  the  statutory 
offense  cannot  set  up  the  plea  of  twice  in  jeopardy  as  a  de- 
fense. Since  he  could  not  have  Been  convicted  of  this  offense 
at  the  first  trial,  he  is  not  twice  in  jeopardy  at  the  second. 
CoBu  T.  Ezler,  423. 

CROSS-EXAMINATION. 

1.  Evidence — Defense.    Parkiiuom  t.  Parkimsoi&t  279. 

2.  Evidence  —  Expert  witnesses  —  Hypothetical  questions. 
OoBu  T.  WeaTer,  571. 

DAMAGES. 

1.  Civil  remedy  for  damages — Acts  of  May  8,  185i,  P^  L. 
66S,  and  May  13, 1887,  P.  L.  108 — Liquor  laws — Improper  sale 
of  liquors — Death  following  purchase  of  liquor.  Bier  ▼. 
Myem,  158. 

2.  Damages  for  injuries  from  sale  under  execution — Note — 
Judgment  note — Wrongful  entry  of  judgment.  Tvmer  t. 
Vosai&t  351. 

3.  Evidence  —  Nuisance  —  Private  nuisance — Abatement — 
Spout  from  overhanging  roof — Trespass — Nailing  hoards 
across  neighbor's  windows — Landlord  and  tenant.  Trlauaer 
T.  BerUieimer,  269. 

4.  Negligence — Railroads — Accident  at  crossing — Proximate 
and  remote  cause — Evidence.  Wkeelook  t.  Erie  R.  R.  Co., 
145. 

5.  Negligence — Street  railways — Right  angle  collision — 
Contributory  negligence — Nonsuit.  IsecoTlti  t.  Comestosa 
Traotiom  Co.,  606. 

6.  Road  law — Borough — Mandamus — Parties.  Marlin  v. 
Indtana  Boro.,  519. 

7.  Use  and  occupation  of  land — Telegraph  companies — Emi- 
nent domain.     Clol&eMy  t.  Wostera  Vnlom  Telegraph  Co.,' 
182. 

DEATH. 

1.  Death  following  purchase  of  liquor — Civil  remedy  for 
damages—Acts  of  May  8,  185U,  P.  L.  663,  and  May  13,  1887, 
P.  L.  108 — Liquor  laws — Improper  sale  of  liquors.  Bier  ▼. 
Hyem,  158. 

2.  Party  dead — Ejectment — Oeneral  warranty  deed — Act  of 
May  2S,  1887,  Clause  e.  Section  5,  P.  L.  IBS^Evidence— Wit- 
ness.   Do«sal  ▼•  Woods,  172. 
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DECEDENTS'  ESTATES. 

1.  Vested  and  contingent  legacy — WUU — Construction, 
Tomlinsom's  Estate,  23 

DEEDS. 

1.  Boundaries — Call  for  private  alley — Use  of  aUey, 
When  land  is  sold  bounded  by  a  private  alley,  which  alley  is 

in  fact  opened  and  used  at  the  time  the  conveyance  is  made,  and 
the  alley  is  convenient  or  necessary  to  the  premises  sold,  unless 
there  is  something  in  the  conveyance  restricting  the  use  solely 
to  the  grantor  or  expressly  excepting  the  alley  from  the  grant, 
the  right  to  use  it  passes  with  the  conveyance  and  becomes  ap« 
purtenant  to  the  property.    Rhoada  t.  Walter,  48. 

2.  General  warranty  deed — Act  of  May  2S,  1887,  Clause  e. 
Section  5,  P.  L.  158-— Evidence — Witness—Party  dead— Eject- 
ment   Dongal  T.  Woods,  172. 

DISCRETION  OF  COURT. 

1,  Jury — Grand  jury — Fraud — Review — Appeals — Road  law 
— Hearing  he  fore  grand  jury — County  commissioners,  Alle- 
(l&eay  County  Commissiomen'  Case,  591. 

DIVORCE. 

1.  Appeals — Interlocutory  order — Dismissal  of  ItbeL  Walsh 
T.  Walsh,  620. 

2.  Indignities  to  the  person — Evidence, 

A  wife  is  entitled  to  a  divorce  where  the  evidence  clearly 
discloses  a  series  of  excessive  personal  assaults  on  her  by  her 
husband,  and  repeated  threats  by  him  to  inflict  further  physical 
violence  on  her,  and  further  discloses  that  he  obtained  from 
her  all  the  money  she  had  ($800),  and  then  persisted  in  petty 
persecutions  by  calling  her  vile  names  in  the  presence  of 
friends,  and  by  refusing  to  pay  her  boarding  bills,  or  to  recog* 
nize  or  live  with  her.    Bosonthal  t.  Boseatlial,  104. 

DURESS. 

1.  Promissory  notes — Surety — Notice  of  defective  title— 
Evidence — Endorsee — Case  for  jury,    Bitaor  t.  Diehl,  483. 

EJECTMENT. 

1.  Boundaries — Division  line — Adverse  possession — Estop* 
pel — Evidence, 

In  an  action  of  ejectment  where  the  issue  is  to  determine  the 
location  of  a  division  line  described  in  deeds  in  partition  exe* 
cuted  by  the  predecessors  in  title  of  plaintiff  and  defendant. 
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the  latter  is  entitled  to  have  the  case  submitted  to  the  jury  on 
the  question  of  adverse  possession,  where  there  is  evidence  that 
shortly  after  the  execution  of  the  deeds,  a  fence  had  been  con- 
structed  having  reference  to  the  division  line,  a  part  being 
along  it,  but  not  on  it,  and  that  for  more  than  twenty-one  years 
before  the  suit  was  brought  the  fence  had  been  maintained, 
except  during  a  short  interval  after  it  had  been  torn  down  by 
plaintiff,  but  almost  immediately  rebuilt  by  defendant.  In 
such  a  case  it  is  immaterial  that  plaintiff  may  have  occasion- 
ally used  a  private  road,  a  part  of  which  was  on  the  land  in 
dispute;  and  in  such  a  case  the  deeds  in  the  line  of  title  may 
be  sent  out  with  the  jury. 

In  an  action  of  ejectment  where  the  issue  is  the  location  of  a 
division  line  described  in  deeds  of  partition  executed  by  prede* 
cessors  in  title  of  plaintiff  and  defendant,  and  where  it  appears 
that  the  deeds  had  been  recorded,  and  that  plaintiff  had  in  no 
way  misled  the  defendant,  it  is  reversible  error  for  the  court 
to  charge  in  effect  that  the  defendant's  cultivation  of  the 
plaintiff's  land  without  objection  on  the  latter's  part  would 
estop  him  from  asserting  title  to  the  property,  if  such  culti- 
vation had  not  continued  for  twenty-one  years.  Pattom  t. 
Hooks,  320 

2.  Evidence — Witness — Party  dead — General  warranty  deed 
^Act  of  May  28, 1887,  Clause  e.  Section  6,  P.  L,  168.  Do«cal 
▼.  Woods,  172. 

3.  Municipal  liens — Paving — Description  of  property — Act 
of  May  16,  1891,  P.  L.  69,    Tiegel  ▼.  Loto,  149. 

4.  Prior  ejectments — Evidence — Parties — Privy  in  title — 
Equity — Jurisdiction, 

In  a  suit  in  equity  where  the  real  dispute  is  title  to  land  it  is 
reversible  error  for  the  court  to  admit  in  evidence  the  records 
of  two  prior  ejectments  concerning  the  same  land  in  which 
the  defendant  corporation  was  not  a  party,  and  where  a  deed 
offered  in  evidence  by  the  plaintiff  showed  that  the  defendant 
did  not  hold  anything  as  a  privy  through  or  under  the  success- 
ful party  in  the  prior  ejectments,  but  was  in  fact  the  grantor 
of  the  land  in  dispute,  to  such  unsucc^sful  party.  Such  a 
deed  in  itself  has  no  evidential  value  where  it  appears  that  it 
merely  purported  to  convey  "the  surface  or  right  of  soil"  re- 
serving the  mineral  without  surface  support,  and  the  plaintiff's 
claim  is  for  damages  for  failure  to  give  such  support. 

A  privy  to  a  judgment  or  decree  is  one  whose  succession  to 
the  rights  of  property  thereby  affected  occurs  after  the  insti- 
tution of  the  suit  or  from  a  party  thereto. 
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Equity  has  no  jurisdiction  over  a  claim  for  damagres  for 
failure  to  afford  surface  support,  where  the  suit  involved  a  dis- 
pute as  to  the  title  to  the  coal ;  but  if  the  defendant  raises  no 
question  as  to  the  jurisdiction  and  submits  to  the  trial  on  the 
merits,  the  court  will  not  thereafter  dismiss  the  bill  for  lack  of 
jurisdiction.     Onssi  t.  DeL  Sc  Hndsom  Co.,  48. 

EMINENT  DOMAIN. 

1.  Use  and  occupation  of  land — Telegraph  companies — Dam- 
ages.    OlohoMy  T.  Westont  Union  Telosraph  Co.,  182. 

EQUITY. 

1.  Ejectment — Prior  ejectments — Evidence — Parties — Privy 
in  title — Jurisdiction,     Chuni  t.  DeL  ft  Hndson  Co.,  48. 

2.  Equity  practice — Amendment — Parties — Statute  of  limi- 
tations. 

An  amendment  to  a  bill  in  equity  will  not  be  allowed  so  as 
to  change  the  name  of  the  defendant  from  certain  named  indi- 
viduals— "representing  themselves  and  all  others  interested  in 
a  certain  unincorporated  association  known  as  the  Scranton 
Bailway  Beneficial  Association,"  to  a  corporation,  viz: 
"Scranton  Railway  Beneficial  Association,"  where  it  is  ap- 
parent from  the  record  that  the  suggested  defendant,  the 
corporation,  was  not  in  court,  and  that  between  the  date  of 
the  service  of  the  bill  on  the  original  defendants,  and  that  of 
the  date  of  moving  for  the  amendment,  the  statute  of  limita- 
tions had  run  against  the  plaintiff's  claim.  Scranton  PriTate 
Hospital  T.  Canm,  93. 

3.  Jurisdiction — Injunction — Remedy  at  law — Timber. 

A  court  of  equity  will  not  award  an  injunction  restraining 
a  defendant  from  cutting  and  removing  timber  where  it  ap- 
pears that  the  timber  in  controversy  had  been  sold  by  the  plain- 
tiff to  the  defendant  under  an  entire  contract,  that  the  full 
consideration  had  all  been  paid  at  the  time  the  contract  was 
made,  that,  while  an  immediate  removal  of  all  the  timber  was 
talked  about,  it  was  not  made  an  important  or  controlling  part 
of  the  bargain  that  all  should  be  removed  within  any  specified 
time,  and  that  the  defendant  after  having  removed  a  portion 
of  the  timber  delayed  for  several  months  before  attempting  to 
remove  the  remainder. 

The  expression  "immediate  delivery  in  such  a  contract  is 
to  be  construed  in  the  light  of  the  circumstances,  having  due 
regard  to  the  subject  matter,  its  location  the  season  and  the 
difficulty  of  removal,  and  the  like. 
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The  granting  of  an  injunction  is  always  the  exercise  ol 
power  to  be  cautiously  used,  and  it  should  clearly  appear  that 
irreparable  injury  is  likely  to  follow,  and  that  there  is  no  ade- 
quate remedy  at  law.    Biekol  ▼.  Seatom*  884. 

ESTOPPEL. 

1.  Counsel  fees — Attorney  ,and  client. 

In  an  action  of  assumpsit  by  a  client  against  his  attorney 
the  defendant  claimed  as  a  set-off  a  fee  of  five  hundred 
dollars  which  he  alleged  was  due  in  an  equity  suit  in 
which  he  was  the  plaintiff's  attorney.  In  an  action  at 
law  following  the  equity  suit  against  the  defendant  in  the 
equity  suit,  the  plaintiff  filed  a  statement  to  which  he 
swore  that  he  claimed  '^compensation  for  the  amount  of 
counsel  fees  spent  by  the  plaintiff"  in  the  equity  suit  to  the 
amoimt  of  ^\e  hundred  dollars.  Plaintiff  testified  that  the 
statement  had  been  prepared  by  the  defendant,  his  attorney, 
that  he  signed  it  without  his  attention  being  called  to  tfiis 
item,  and  that  he  knew  nothing  of  it.  Held,  that  such  state- 
ment  did  in  law  not  estop  the  plaintiff  from  defending  against 
a  claim  of  five  hundred  dollars  as  compensation  to  the  defend- 
ant in  the  equity  suit,  because  (1)  the  attempt  of  the  parties, 
evidently  was  to  fix  the  attorney  fee  if  obtained  from  the  oppo- 
site party,  and  (2)  if  the  statement  was  to  be  taken  as  verity 
it  would  be  proof  of  payment  of  the  fee.  The  question  of 
estoppel  in  such  a  case  was  for  the  consideration  of  the  jury 
in  connection  with  the  other  testimony.  Keown  t.  Bnntont 
220. 

2.  Evidence — Ejectment — Boundaries — Division  line — Ad- 
verse possession,    Pattom  v.  Hooks,  320. 

EVIDENCE. 

1.  Books  of  account — Boohs  of  common  carriers. 

In  an  action  between  individuals  for  goods  sold  and  deliv- 
ered, the  books  of  a  common  carrier  may  be  received  in  evi- 
dence if  they  are  verified  on  the  stand  by  a  superior  officer  of 
the  carrier  company,  who  knew  them  to  be  the  books  of  regular 
entries  kept  in  the  course  of  business.  Burke  Eleo.  Ck».  ▼. 
Penna.  I.,  ft  P.  Co.,  874. 

2.  Certiorari  —  Road  law  —  Appeals  —  Record.  Alloskomy 
County  Commissoners*  Case,  591. 

3.  Circumstantial  evidence^ Act  of  May  19,  1887,  P.  L.  128 
— Criminal  law — Rape — Statutory  rape—Seizure  of  prisoner's 
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clothing  to  be  used  as  evidence — Photographr-^ross-examina- 
tion.    OoBu  T.  Ezler,  423. 

4.  Comment  upon  evidence — Father  testifying  against  ve- 
racity  of  daughter — Charge,    Stnll  t.  Jolmsont  282. 

5.  Conflicting  evidence — Case  for  jury — Contract — Written 
and  oral  agreement — Royalties,    Pattersom  t.  Shaffer,  315. 

6.  Contract — Rescission — Assignment  of  contract.  Smythe 
T.  Whmm,  203. 

7.  Contract — Sale — Writing-Contemporaneous  agreement, 
Traater  Maaf  s.  Co.  t.  Blaaey,  379. 

8.  Contract — Written  contract — Contemporaneous  oral  agree- 
ment— Substitution  of  one  contract  for  another — Release  of 
mechanics'  liens. 

Where  a  subcontractor  executes  a  release  of  mechanics'  liena 
on  several  houses  on  an  oral  agreement  with  the  owner  that  the 
latter  will  not  use  the  releases  unless  all  the  materialmen  sign, 
and  subsequently,  before  all  sign,  at  the  request  of  the  owner, 
and  in  substitution  of  the  general  release,  the  subcontractor 
executes  an  individual  release  covering  each  of  the  houses,  but 
such  individual  releases  are  not  obtained  from  all  of  the  other 
subcontractors,  testimony  as  to  the  oral  agreement  relating  to 
the  original  release  is  admissible  as  to  the  individual  releases, 
inasmuch  as  the  whole  matter  is  in  effect  one  transaction. 

If  the  release  given  was  to  be  deemed  executed  only  when  all 
the  members  of  the  specified  class  had  signed  it,  and  the  owner 
used  it  in  a  different  way,  and  without  the  existence  of  the 
specified  condition,  such  use  is  a  fraud  because  it  is  in  viola- 
tion of  the  promise  made  at  the  time  the  paper  was  executed. 
Haaej  t.  Moorehead,  187. 

9.  Contract — Written  contract — Declaration,  Osterliac  ▼• 
Smitb,  469. 

10.  Criminal  law — Cross-examination  of  prisoner  as  io  his 
name — Assault  and  battery — Scar  on  face  of  prosecutor — Act 
of  March  15, 1911^  P,  L,  20,     Com.  t.  MellakoC,  238. 

11.  Cross-examination— Contract — Parent  and  child — Con- 
sideration— Natural  love  and  affection.  Mawliall  ▼•  Mar- 
sluOl,  513. 

12.  Cross-examination — Defense. 

A  party  is  not  permitted  to  present  his  defense  in  the  cross- 
examination  of  the  opposite  party  by  the  introduction  of  mat- 
ter not  brought  out  in  the  examination  in  chief.  Parldiisoii 
T.  ParkisMn,  279. 

13.  Declarations — General  statement  of  accounts. 
Declarations  or  admissions  having  reference  to  a  general 
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state  of  accounts  between  the  parties  made  in  an  attempt  to 
negotiate  a  settlement  are  not  admissible  in  evidence.  Park- 
iiuiom  ▼•  Parkiiuiont  279. 

14.  Divorce — Indignities  to  the  person,  Boaemtkal  ▼• 
Bosemtlua,  104. 

16.  Ejectment — Boundaries — Division  line — Adverse  pos- 
session— Estoppel,    Pattom  t.  Hooks,  320. 

16.  Ejectment — Prior  ejectments — Parties — Privy  in  title — 
Equity — Jurisdiction,     Chusi  t.  DeL  Sc  Hndsom  Co.,  48. 

17.  Expert  witnesses — Hypothetical  questions — Cross-exami- 
nation, 

The  rules  that  apply  to  the  framing  of  hypothetical  questions 
to  experts  upon  an  examination  in  chief  are  not  so  strictly  en* 
forced  upon  cross-examination.  Great  liberty  is  allowed.  For 
the  purpose  of  testing  the  accuracy  or  credibility  of  the  expert 
or  the  value  of  his  opinions,  he  may  be  interrogated  as  to 
pertinent  hypothetical  cases  concerning  which  no  evidence  has 
been  given.  The  extent  to  which  the  examination  may  go  in 
respect  to  such  collateral  matters  rests  in  the  sound  discretion 
of  the  court.     Com.  t*  Weaver,  571. 

18.  Failure  to  print  evidence — Appeals — Agreement  as  to 
two  appeals — Decision  in  one  appeal  to  control  another — 
QuasJiing  appeal,  Weisberser  v.  Safety  Mnt.  Fire  Ins.  Co., 
608. 

19.  'Hushand  and  wife — Alienation  of  hushanc^s  affections — 
Joint  tort  feasors — Conspiracy.    Morrow  t.  Morrow,  208. 

20.  Insurance  —  Fire  insurance  —  Additional  insurance  — 
Pleading — Rules  of  court — Proofs  of  loss.  Goldberg  t. 
Crown  Mut.  Fire  las.  Co.,  360. 

21.  Judgment — Opening  judgment — Landlord  and  tenant — 
Burden  of  proof.    Davie  t.  Neel,  299. 

22.  Landlord  and  tenant — Subletting — New  lease,  Beale  t. 
House  of  Bef  use,  30. 

23.  Malicious  prosecution — Case  for  the  court — Probable 
cause.     Oow  t.  Adams  Express  Co.,  115. 

24.  Negligence — Boarding  house  keeper.  Fercasom  t. 
Stnrck,  516. 

26.  Negligence — Defective  sidewalk — Notice — New  trial — 
Boroughs,    Toslatti  ▼.  Carrick  Boro.,  244. 

26.  Negligence — Railroads — Accident  at  crossing — Proxi- 
mate and  remote  cause.    Wkeeloek  t.  Erie  B.  B.  Co.,  145. 

27.  Previous  ex  parte  declarations  of  witness — Recent  fabri- 
cation of  testimony. 

Evidence  of  the  previous  ex  parte  declarations  of  a  witness 
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consonant  with  his  testimony  is  not  admissihle.  One  of  the 
exceptions  to  this  general  rule  is  that  such  evidence  may  be 
given  in  contradiction  of  evidence  tending  to  show  that  the 
witness's  testimony  is  a  fabrication  of  recent  date;  but  a 
mere  conflict  of  testimony  as  to  recent  fabrication  is  not  a 
sufficient  reason  for  the  admission  of  a  witness's  prior  un- 
sworn statements.    Foelner  t.  Sulki^  621. 

28.  Promissory  note — Bills  of  exchange — Presentment  for 
payment — Fraud — Burden  of  proof,  MoCl&Mmej  t.  Gnem- 
M7,  490. 

29.  Promissory  notes — Duress — Surety — Notice  of  defective 
title.    Bitaer  t.  Diel&l,  483. 

30.  Proof  of  execution  of  order, 

A  person  who  presents  to  an  auditor  a  written  order  for  the 
payment  of  money  out  of  a  fund  which  the  auditor  is  distribut- 
ing, must  prove  the  execution  of  the  order  under  the  rules  of 
evidence  applicable  to  other  written  instruments,  if  specific 
objection  is  made  to  the  execution  of  the  order.  If  such  per- 
son fails  to  present  such  proof  he  has  no  standing  to  object 
to  the  order  of  distribution  subsequently  made.  Jeffries  v. 
Vniomtown  Badlal  St.  Rys.  Co.,  438. 

31.  Province  of  court  and  jury — Principal  and  agent — Ma- 
licious prosecution — Probable  cause — Malice,  Ti&fsl&iiuiky  t, 
P.,  €.,  C.  ft  St.  Ii.  By.  Co.,  121. 

32.  Question  for  jury — Master  and  servant — Salary — Con- 
tract— Modification  of  contract,  Tnmer  v.  O.  C.  Murphy 
Co.,  350. 

33.  Road  law — Lien  for  paving — Filing  of  lien — Time — 
State  highway  department — Acts  of  April  27, 1909,  P.  L,  19k, 
and  May  SI,  1911,  P.  L,  ^68,  Pmiucsutawi&ej  Boro.  t.  Nord- 
strom, 253. 

34.  Trespass — Nailing  boards  across  neighbor's  windows — 
Landlord  and  tenant — Damages,  Trimmer  t.  BerUieimer, 
269. 

35.  Witness — Party  dead — Ejectment — General  warranty 
deed—Act  of  May  23, 1887,  Clause  e,  Section  5,  P.  L,  158, 

In  an  action  of  ejectment  where  the  plaintiff  claims  under  a 
general  warranty  deed  duly  recorded,  and  the  defendant  claims 
under  an  undated,  unrecorded  agreement  between  himself  and 
the  plaintiff's  grantor  under  which  agreement  he  had  obtained 
possession  of  the  premises  in  dispute,  the  defendant  is  an  in- 
competent witness  under  clause  e,  Section  5,  of  the  Act  of  May 
23,  1887,  P.  L.  158,  to  testify  as  to  facts  occurring  during  the 
grantor's  lifetime,  inasmuch  as  the  estate  of  the  deceased 
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grantor  would  under  the  general  warranty  be  affected  by  the 
defendant's  adverse  testimony.    Dovcal  t.  Woods,  172. 

36.  Writings — BooJcs  of  original  entry. 

In  an  action  for  goods  sold  and  delivered,  leaves  taken  from 
a  loose-leaf  book  of  original  entry,  consecutively  mmibered  or 
paged,  showing  quantity,  quality  and  delivery  of  goods,  are 
admissible  when  independent  evidence  is  given  to  the  effect 
that  the  material  called  for  in  the  leaves  was  delivered,  ac- 
cepted and,  with  certain  exceptions,  used  by  the  defendant. 
Tarentvai  Immber  Co.  ▼•  Marrlm,  294. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Mother  and  son — Wills — Accounting  for  trust  moneys, 
Strouse's  Estate^  510. 

EXPERTS. 

1.  Expert  witnesses — Hypothetical  questions — Cross-exami- 
nation— Evidence,     Com.  v.  WeaTor,  671. 

FALSE  PRETENSE,  see  Criminal  Law. 

FEES. 

1.  Counsel  fees — Attorney  and  client — EstoppeL  Keown  v. 
Bnmtoat  220. 

2.  Suit  for  fees — Attomey-at-law — Partnership  of  attorneys 
— Dissolution  of  firm,     MoConnell  v.  Hall,  583. 

FINDINGS  OF  FACT. 

1.  Findings  of  fact  by  trial  judge — 4pP^<^^ — Municipal 
Court  of  Philadelphia  County,     Herriiis  ▼•  Weiaroikt  529. 

FIRE  INSURANCE,  see  Insurance. 

FRAUD,  see  Criminal  Law. 

GIFTS. 

1.  Gift  to  children — Will — Distribution — Reduction  of  leg- 
acy,   DoTorspiko's  Estate,  318. 

2.  Oift  to  wife  with  power  to  consume — WUl — Construction 
-—Life  estate,    Selsworth's  Estate,  235. 
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GROUND  RENTS. 

1.  PresumpHon  of  grant — Adverse  possession — Payment  of 
rental — Marketable  title. 

Where  a  sheriff's  deed  dated  1774  conveys  premises  under 
and  subject  to  a  ground  rent,  and  ten  consecutive  deeds  there- 
after down  to  the  year  1810,  convey  the  same  land  subject  to 
the  same  ground  rent,  but  there  is  no  deed  of  record,  nor  other 
writing  known  to  exist  specifically  creating  the  ground  rent, 
nor  any  record  evidence  of  the  title  to  the  premises  being 
in  the  owner  of  the  ground  rent  mentioned  in  the  several  con- 
veyances, the  law  will  presume  that  the  ground  rent  in  ques« 
tion  was  created  by  a  grant. 

In  an  action  by  a  vendor  of  such  a  ground  rent  to  enforce 
payment  of  the  purchase-money,  where  there  is  no  evidence  as 
to  how  the  plaintiff's  ancestor  became  vested  in  the  title  to 
the  ground  rent,  but  it  appears  that  the  rent  was  regularly 
paid  to  their  ancestor  and  to  them  for  a  period  of  over  forty 
years  without  any  dispute  as  to  the  ownership  of  the  ground 
rent,  it  will  be  deemed  that  the  plaintiffs  have  a  title  by  ad- 
verse possession. 

The  title  to  such  a  ground  rent  is  good  and  marketable,  and 
one  who  purchases  it  will  be  compelled  to  pay  the  purchase- 
money.    Hnebner  t.  Fiolier,  538. 

HABEAS  CORPUS. 

1.  Criminal  law — Sentence — Larceny — Discharge  of  pris- 
oner.    CoBu  ez  TtlL  Wilson  t.  MoKenty,  446. 

2.  Discharge  on  habeas  corpus — Sentence — False  pretense, 
CoBu  ex  TtlL  HoM  t.  Fraaoies,  445. 

HIGHWAYS. 

1.  Township  roads — Bridge  without  guard  rati — Contribu- 
tory negligence — Negligence,    Solida  t.  Brady  Twp.,  603. 

2.  Widening  road — Road  law — Erie  County — Act  of  April 
IS,  18iS,  P.  L.  218^Repeal  of  statutes.  Lowry  ▼.  MiUoreek 
Twp^285. 

HUSBAND  AND  WIFE. 

1.  Alienation  of  husband's  affections — Joint  tori  feasors — 
Conspiracy — Evidence. 

In  an  action  of  trespass  against  three  persons  to  recover 
damages  for  injuries  resulting  from  an  alleged  conspiracy  by 
the  defendants  to  alienate  the  affections  of  the  plaintiff's  bus* 
band,  the  plaintiff  must  prove  a  joint  tort,  and  cannot  recover 
upon  evidence  showing  a  tort  by  one  of  the  defendant's  only. 
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or  several  distinct  torts  by  each  of  the  defendants.  The  con- 
spiracy must  be  proven  by  full,  clear  and  satisfactory  evidence; 
and  while  it  is  permissible  to  prove  subsequent  acts  from  which 
the  conspiracy  may  be  inferred,  they  must  be  such  as  to  indi- 
cate the  prior  collusive  combination  and  fraudulent  purpose. 

In  such  a  case  a  verdict  for  the  plaintiff  will  not  be  sus- 
tained where  the  evidence  shows  that  the  defendants  were 
prejudiced  against  the  plaintiff  by  reason  of  her  immoral  con- 
duct, but  fails  to  show  that  there  was  any  combination  to  do 
an  unlawful  thing,  and  that  the  acts  and  declarations  of  the 
defendants  subsequent  to  the  husband's  desertion  indicated 
that  they  thought  alike  on  the  subject  of  the  plaintiff's  eon- 
duct,  and  continued  to  dislike  her  for  reasons  that  were  per« 
sonal  to  each.  Acts  of  violence  committed  by  the  husband 
against  the  plaintiff  prior  to  the  desertion  are  irrelevant  where 
there  is  nothing  to  show  that  such  acts  were  the  result  of  a 
joint  understanding  among  the  three  defendants,  to  connect 
them,  as  an  inducing  cause,  with  the  husband's  feelings  to- 
wards his  wife.     Morrow  ▼•  Morrow,  208. 

2.  Contract — Evidence,     Parkinson   t.   Parkinson,   279. 

INJUNCTIONS. 

1.  Remedy  at  law — Timber — Equity — Jurisdiction.  Blckol 
▼•  Seaton,  334. 

INSURANCE. 

1.  Fire  insurance — Additional  insurance — Pleading — Evi- 
dence— Rules  of  court — Proofs  of  loss. 

In  an  action  on  a  policy  of  fire  insurance  where  the  defendant 
pleads  non  assumpsit,  and  files  notice  of  special  matter  of  de- 
fense in  that  the  plaintiff  carried  additional  insurance  con- 
trary to  the  terms  of  the  policy,  the  defendant,  after  the  policy 
is  proved,  is  confined  alone  to  the  defense  stated  in  the  notice, 
if  a  rule  of  court  provides  that  the  plea  of  non  assumpsit  covers 
only  the  denial  of  the  making  of  the  contract,  and  that  all 
other  defenses  except  payment,  set-off  and  the  statute  of  limi- 
tations, must  be  confined  to  the  defenses  stated  in  the  notice 
of  special  matter. 

In  an  action  on  a  policy  of  fire  insurance,  it  is  not  reversible 
error  for  the  court  to  permit  the  plaintiff  to  offer  in  evidence 
the  proofs  of  loss,  if  it  appears  that  the  offer  involves  nothing 
more  than  putting  upon  the  record  and,  bringing  to  the  notice 
of  the  jury,  a  fact  which  was  not  denied  by  the  defendant,  and 
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therefore  was   to   be    regarded   as   admitted.    Ooldbers   ▼. 
Crown  Mnt.  Fire  Iiuu  Co.,  360. 

2.  Fire  insurance — Affidavit  of  defense. 

In  an  action  upon  a  policy  of  fire  insurance  where  the  state- 
ment of  claim  avers  that  the  actual  cash  value  of  the  property 
damaged  was  $2,125.13  and  the  total  damage  to  said  property 
was  $1,606.22,  an  affidavit  of  defense  is  sufficient  which  avers 
that  the  actual  cash  value  of  the  property  damaged  did  not 
amount  to  the  sum  of  $2,125.13  as  claimed,  and  did  not  exceed 
the  sum  of  $1,757.43,  and  that  the  total  damage  to  the  property 
did  not  amount  to  the  sum  of  $1,606.22,  and  did  not  exceed  the 
sum  of  $769.57.    Wilaad  ▼.  Royal  Iiuu  Co.,  LtcL,  409. 

3.  Fire  insurance — Application  not  attached  to  policy — Act 
of  May  11, 1881,  P.  L.  20. 

In  an  action  on  a  policy  of  fire  insurance  the  application  if 
not  attached  to  the  policy,  is  not  admissible  at  the  instance 
of  the  defendant,  although  the  policy  states  "that  other  insur* 
ance  is  permitted  as  mentioned  on  application  for  the  insur- 
ance," and  the  defense  is  the  taking  out  of  other  insurance  in 
alleged  violation  of  the  contract.  Ooldbers  ▼•  Crown  Mnt. 
Fire  Ins.  Co.,  360. 

4.  Fire  insurance — Fraud — Affidavit  of  defense. 

In  an  action  on  a  policy  of  fire  insurance  which  provided 
that  the  entire  policy  should  be  void  "in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance,"  an  affidavit  of  defense  to  a  statement  spe- 
cifically charging  the  loss  is  sufficient,  which  charges  that  the 
plaintiff  on  the  date  that  proofs  of  loss  were  executed,  falsely 
swore  that  the  loss  sustained  was  $2,600,  while  in  fact  the 
value  of  the  property  destroyed  did  not  exceed  $700.00.  Belter 
T.  Mioli.  Comaieroial  Ins.  Co.,  587. 

5.  Life  insurance — Attaching  hp-laws  to  policy — Insanity — 
Act  of  May  11, 1881,  P.  L.  20. 

Where  a  beneficial  association  issues  a  straight  policy  of  life 
insurance  it  cannot  set  up  as  a  defense  to  the  payment  of  the 
policy,  the  fact  the  insured  was  insane  at  the  time  the  policy 
was  taken  out,  and  that  the  by-laws  of  the  association  required 
that  a  member  be  sound  in  mind  and  body,  if  it  appears  that 
the  by-laws  were  not  attached  to  the  policy  as  required  by  the 
Act  of  May  11, 1881,  P.  L.  20. 

In  such  a  case  the  association  after  having  paid  an  annuily 
to  the  widow  of  the  insured  for  four  years,  cannot  allege  as  a 
ground  for  stopping  further  payments  that  the  mental  condi- 
tion of  the  insured  had  not  been  disclosed  .to  the  company,  if 
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it  appears  that  at  the  time  the  policy  was  issued  there  was  no 
request  for  representation,  declarations,  warranties  or  medical 
examination  on  the  part  of  the  insurer,  and  this  is  especially 
so,  if  it  appears  that  the  proofs  of  death  showed  that  the  in- 
sured had  died  of  paresis  in  an  insane  asylum  only  a  few 
months  after  the  policy  was  issued.  HelalioUl  ▼•  lad.  Ord«r 
of  Pmritaiu,  164. 

INTERLOCUTORY  ORDERS. 

1.  Appeals — Divorce — Dismissal  of  libel.  WaUi  ▼.  WaUk, 
620. 

2.  Appeals — Summary  conviction — Striking  off  appeals. 
Ooau  ▼.  OotteHU,  85. 

JUDGES. 

1.  Associate  judges — Occupation  of  surety — Liquor  laws — 
Granting  license.    Pleroe*s  Idoemse,  397.  ■ 

JUDGMENTS. 

1.  Arrest  of  judgment — Record — Criminal  law.  Oom.  t, 
WeaTor,  571. 

2.  Confession  of  judgment — Affidavit  of  defense — Striking 
off  judgment — Landlord  and  tenant.    BUroln  t.  Crawford,  288. 

3.  Opening  judgment — Landlord  and  tenant — Burden  of 
Proof — Evidence. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  judg- 
ment entered  under  a  warrant  contained  in  a  lease,  where  the 
defendant  claims  that  she  was  induced  to  execute  the  lease  by 
reason  of  representations  concerning  the  property,  alleged  to 
be  false,  the  defendant  is  bound  to  satisfy  the  jury  by  the  fair 
weight  of  the  evidence  that  the  things  she  claimed  as  vital  and 
controlling  were  true  in  fact ;  and  if  she  does  so,  a  verdict  in 
.  her  favor  will  be  sustained.    Davis  ▼•  Heel,  299. 

4.  Rule  for  judgment — Answer  to  new  matter — Act  of  July 
12,  191S,  Section  12,  Par.  2,  P.  L.  Ill—Practice— Municipal 
Court  of  Philadelphia.  Soholts  v.  Oresoomt  L.  Jt  S.  Aaam., 
388. 

6.  Satisfaction  of  judgment — Authority  of  attorney — Mis^ 
appropriation  of  money — Attomey-at-law — Attorney  and 
client.    GoU  v.  Zioslor,  616. 

6.  Striking  off  judgment — Parties — Members  of  unincorpo^ 
rated  association — Lease. 

Where  a  judgment  has  been  entered  against  the  members  of 
an  unincorporated  association  naming  them  individually,  un- 
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der  a  warrant  in  a  lease  signed  by  two  of  the  members  only, 
one  as  president,  and  the  other  as  secretary,  the  judgment  will 
be  stricken  o€  as  to  the  members  who  did  not  sign  the  lease, 
but  will  stand  as  to  the  two  who  signed.  Makler  ▼•  Freeman, 
226. 

7.  Wrongful  entry  of  judgment — Damages  for  injuries  from 
sale  under  execution — Note — Judgment  note.  Tmzmer  t, 
Vosan,  351. 

JUDGMEiNT  NOTE. 

1.  Wrongful  entry  of  judgment — Damages  for  injuries  from 
sale  under  execution. 

Where  the  holder  of  a  judgment  note  enters  judgment 
thereon  and  issues  execution  in  violation  of  a  verbal  agree- 
ment, based  on  a  valuable  consideration,  to  cancel  or  surrender 
the  note,  and  such  agreement  is  made  after  the  note  was  given, 
but  before  judgment  is  entered  on  it,  the  plaintiff  may  be  held 
liable  in  an  action  of  assumpsit  for  the  injury  to  the  defendant 
resulting  from  the  sale  of  the  latter's  property  under  the  exe- 
cution. Such  an  action  of  assumpsit  does  not  attack  the 
judgment  collaterally.    Tmmer  t.  Vosaa,  351. 

JURISDICTION,  C.  P. 

1.  Appeals — Summary  conviction — Violation  of  borough 
ordinance — Act  of  June  ^,  1897,  P,  L.  121.  Meoluudcsbiirs 
Boro.  T.  Gray,  95. 

JURISDICTION,  EQUITY. 

1.  Ejectment — Prior  ejectments — Evidence — Parties — Privy 
in  title.    Chmi  t.  DeL  it  Hadson  Co.,  48. 

2.  Injunction — Remedy  at  law — Timber.  Biokol  t.  Seaton, 
334. 

JURISDICTION,  ORPHANS'  COURT. 

1.  Will — Charge  on  land — Testators  widow — Sale  of  land — 
Act  of  Feb.  U,  ISSi,  P.  L.  70.    Hnaiioker's  EiKate,  9. 

JURY  AND  JURORS. 

1.  Challenges — Criminal  law — Opinion  of  juror.  Oom.  t, 
Eslar,  423. 

2.  Grand  jury — Fraud — Discretion  of  court — Review — Ap- 
peals. 

The  action  of  a  grand  jury  influenced  by  fraud  or  improper 
conduct  may  be  set  aside  by  the  court    If  the  court,  in  the 
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exercise  of  a  proper  discretion  refuses  to  act,  the  appellate 
court  will  not  interfere  unless  the  facts  to  sustain  the  charge 
of  fraud  or  improper  conduct  be  such  that  the  appellant  court 
may  say  that  the  lower  court,  in  thus  refusing  to  act,  abused 
its  discretion.     Allesbeny  County  Oommiasloners'  Oase»  591 

3.  Jury  list — Technical  objection — Criminal  law — Act  of 
March  18, 18H,  P.  L.  ^6.     Com.  t.  Wmtof,  571. 

4.  Trial  by  jury — Unworkable  act — Constitutional  law — Act 
of  June  S,  1916,  P.  L.  779 — Public  Service  Commission — Title 
of  act — Special  legislation — Courts — Revival  and  amendment 
of  acis.  W.  Va.  Pulp  it  Paper  Co.  ▼•  Public  Serrloe  Com- 
miflsion,  555. 

JUSTICE  OF  THE  PEACE. 

1.  Appeals — Failure  to  take  appeal  in  time — Justice  as  agent 
of  defendant. 

An  appeal  from  a  judgment  of  a  justice  of  the  peace  will 
not  be  allowed  nunc  pro  tunc  where  it  appears  that  the  de- 
fendant requested  the  justice  to  give  him  a  transcript,  that  the 
justice  said  he  could  not  do  it  at  the  time  but  that  he  would 
mail  it  to  defendant's  attorney,  and  that  the  justice  did  not  act, 
so  as  to  iHirmit  an  appeal  to  be  filed  within  the  statutory  time. 
In  such  a  case  the  justice  is  the  agent  of  the  defendant,  and 
the  latter  is  bound  by  his  negligence.  Kenaemnth  t.  Iiewis, 
251. 

LANDLORD  AND  TENANT. 

1.  Confession  of  judgment — Affidavit  of  default — Striking 
'  off  judgment. 

Where  a  lease  provides  that  in  case  of  default  in  the  pay- 
ment of  any  installment  of  rent  the  entire  balance  of  the  rent 
for  the  term  shall  become  due,  and  authorizes  a  confession  of 
judgment  in  case  of  default,  judgment  may  be  entered  with- 
out any  affidavit  of  default.    Kiroh  t.  Crawford,  288. 

2.  Damages — Evidence — Trespass — Nailing  boards  across 
neighbor's  windows.    Trin&mer  t.  BerUieimer,  269. 

3.  Judgment — Opening  judgment — Burden  of  proof — Evi- 
dence.    DaTii  t.  Heel,  299. 

4.  Lease — Extension  of  term — Amount  of  rent. 

Where  a  lease  for  two  years  provides  that  the  lessee  "shall 
have  the  first  privilege  to  rent  the  building  for  a  further  term 
of  three  years,  providing  he  exercises  the  privilege  three 
months  before  the  expiration  of  two  years,"  and  it  appears 
that  the  lessee  insisted  upon  the  privilege  of  extension  because 
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he  was  about  to  purchase  the  business  of  an  out-going  tenant, 
the  lessee  has  the  right  to  an  extension  of  three  years  after 
the  termination  of  the  term  of  two  years,  without  any  increase 
of  rent  or  other  change  in  the  original  lease.  McDonald  ▼• 
Karpeles,  496. 

6.  Rent — Refusal  of  tender — Affidavit  of  defense — Replevin, 

Where  in  an  action  of  replevin  by  a  tenant  against  his  land- 
lord to  recover  property  alleged  to  have  been  wronfefuUy  dis- 
trained for  rent,  it  appears  that  under  the  lease  the  tenant 
agreed  **to  keep  the  rear  building  reasonably  warm  during  cold 
weather  for  which  the  lessor  agrees  to  pay  one-half  of  the  coal 
bill  monthly,"  and  that  tender  was  made  by  the  lessee  of  the 
amount  of  the  monthly  rental  less  one-half  of  the  monthly 
coal  bill,  an  affidavit  of  defense  will  not  bar  judgment  which 
merely  avers  that  **for  the  purpose  of  keeping  its  books,  the 
defendant  corporation  required  payment  in  full  of  the  rent 
and  would  have  then  paid  for  the  coal  with  its  own  voucher." 

In  such  a  case  the  plaintiff  is  not  obliged  to  bring  into  court 
the  amount  of  rent  admitted  to  be  due.  Fiat  Motor  Co.  t. 
H.  Broad  Street  Realty  Co.,  35. 

6.  Subletting — New  lease — Evidence, 

Where  a  tenant  sublets  rooms  in  the  property  leased  to  a 
corporation  giving  the  latter  the  right  to  terminate  the  sub- 
letting on  sixty  days'  notice,  and  the  son  of  the  tenant  after 
his  father's  death  continues  to  collect  the  rent  until  the  sub- 
lessee gives  the  sixty  days'  notice  and  quits,  the  son  cannot 
thereafter  collect  rent  from  the  corporation  under  a  claim 
that  he  had  made  a  new  verbal  lease  with  it  for  a  subletting 
from  year  to  year,  if  he  fails  to  establish  the  existence  of  such 
verbal  lease  by  competent  evidence.  Beale  t*  Hoiue  of 
Befiice,  30. 

LARCENY,  see  Criminal  Law. 

LARCENY  BY  CLERK,  see  Criminal  Law. 

LEASES. 

1.  Judgment — Striking  off  judgment — Parties — Members  of 
unincorporated  association,    MalUer  ▼•  Freemaa,  225. 

2.  Landlord  and  tenant — Extension  of  term — Amount  of 
rent,    MoDoaald  t.  Karpeles,  496. 

3.  New  lease — Evidence — Landlord  and  tenant — Subletting. 
Beale  ▼•  House  of  Beface,  30. 
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LEGACIES. 

1.  Reduction  of  legacy — Gifi  to  children^WiU—DUtribu- 
Hon.    D«Tenp|]M*a  Estate,  318. 

2.  Vested  and  contingent  legacy — WiLU— Construction, 
TMOlasom's  EMate,  28. 

LICENSES. 

1.  Granting  license — Liquor  law — Associate  judges — Occu- 
pation of  surety,    Pieree*s  IdeeaM,  897. 

2.  Refusal  of  license — Liquor  laws — Local  option  district — 
Division  of  district — Appeals — Review — Act  of  April  S,  1872, 
P.L.804.    ClUl«ott*«  LieeaM,  652. 

LIENS 

1.  Charge  on  land — Wills — Funeral  expenses  and  nursing-^ 
Testatoi^s  widow — Sale  of  land — Jurisdiction  of  Orphans' 
Court-- Act  of  Feb.  £4,  ISSJk,  P.  L.  70.    Hvasicker'a  Estate,  9. 

2.  Lien  for  paving — Filing  of  lien — Road  law — Time — State 
highway  department — Evidence — Acts  of  April  S7,  1909,  P, 
L.  194,  and  May  81,  1911,  P.  L.  i69.  Pamsnatawaey  Hero.  t. 
HordfltroBL*  253. 

LIf'E  ESTATES. 

1.  Gift  to  wife  with  power  to  consume — Will — Construction, 
Seig:wort]&'s  Estate,  235. 

LIFE  INSURANCE,  see  Insurance. 

LIQUOR  LAW. 

1.  Granting  license — Associate  fudges — Occupation  of 
surety. 

Two  associate  judges  unlearned  in  the*  law  may  grant  a 
liquor  license  notwithstanding  the  dissent  of  the  president 
judge. 

An  application  for  a  retail  liquor  license  is  not  fatally  defec- 
tive, because  it  fails  to  aver  that  a  surety  company  named  as 
surety  was  not  engaged  in  the  manufacture  of  spirituous, 
vinous,  malt  or  brewed  liquors.    Pieroe*s  Loense,  397. 

2.  Improper  sale  of  liquors — Death  following  purchase  of 
liquor — Civil  remedy  for  damages^— Acts  of  May  8, 1864,  F*  L. 
66S,  and  May  IS,  1887,  P.  L.  108. 

Where  a  man  of  known  intemperate  habits  goes  to  a  liquor 
saloon  '^staggering  drunk"  and  is  furnished  there  with  a 
number  of  drinks  and  leaves  the  saloon  at  10 :  30  p.  m.  in  a 
practically    helpless    condition,    and    some   hours    later    his 
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mangled  body  is  found  with  thaft  of  his  horse  on  a  railroad 
track  eleven  hundred  feet  from  any  crossing,  and  the  dis« 
turbed  condition  of  the  roadbed  at  the  point  indicated  that 
the  deceased  was  riding  his  horse  between  the  tracks  when  he 
was  struck,  the  widow  of  the  deceased  is  entitled  under  the 
Act  of  May  8,  1854,  P.  L.  663,  to  maintain  an  action  against 
the  saloon  keeper,  and  a  verdict  and  judgment  in  her  favor, 
under  the  facts  as  stated,  will  be  affirmed.    Bier  v.  Myers,  158. 

8.  Refusal  of  license — Local  option  district — Division  of 
district — Appeals — Review, 

An  appeal  from  an  order  refusing  a  liquor  license  is  in  effect 
but  a  certiorari,  yet  where  the  court  sets  forth  in  the  record 
as  part  of  its 'final  order  the  reasons  for  its  action,  the  appel- 
late court  will  determine  whether  the  reasons  thus  assigned 
are  legal  reasons ;  and  the  same  rule  applies  where  the  reasons 
are  not  set  forth  in  the  order  itself,  but  are  stated  in  an 
opinion  filed  in  the  proceedings. 

Where  a  district  has  been  created  a  local  option  district 
under  the  Act  of  April  8,  1872,  P.  L.  804,  but  has  been  subse- 
quently divided  into  different  municipal  divisions,  the  ag- 
gregate vote  of  the  whole  territory  as  originally  constituted, 
governs  the  question  of  "license"  or  "no  license**  for  all  the 
new  divisions,  and  not  the  vote  of  each  division.  Cbiloott*s 
TdcmmMmf  552. 

LOCAL  AND  SPECIE  LEGISLATION. 

1.  Constitutional  law — Title  of  Act — Banks  and  hanhing — 
Act  of  June  19,  1911,  P.  L.  1060.    Com.  ▼.  BUotto,  264. 

2.  Constitutional  law — Uniformity  of  taxation — Road  law 
^Act  of  May  11,  1909,  P.  L.  506.  AUeffkeay  Gouty  Ooot- 
mUslomers*  Case,  591. 

MALICE,  see  Criminal  Law. 

MALICIOUS  PROSECUTION. 

1.  Probable  cause — Evidence — Case  for  the  court. 

In  an  action  for  malicious  prosecution,  if  the  facts  con- 
nected with  the  prosecution  are  admitted,  or  are  so  clearly 
established  as  not  to  be  open  to  dispute,  the  question  of  prob- 
able cause  is  for  the  court.    Chnr  ▼•  Adai»  EspreM  Oo^  115. 

2.  Probable  cause — Malice — Evidence — Province  of  court 
and  jury — Principal  and  agent. 

Malice  in  law  exists  where  an  act  is  done  wrongfully  and 
designedly  by  one  person  to  the  injury  of  another.    Prosecu- 
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tions  may  be  instituted  and  pursued  with  clear  motives,  but 
80  regardless  of  the  forms  of  law  and  judicial  proceedings  as 
to  render  the  transactions  illegal  and  malicious.  It  may  be 
inferred  from  the  want  of  probable  cause,  and  generally  is,  but 
its  existence  is  a  fact  for  the  jury. 

The  liability  of  a  principal  for  the  act  of  his  agent  in  insti- 
tuting an  unfoimded  prosecution  is  governed  by  the  general 
principles  of  agency,  and  where  there  is  no  express  authority, 
and  there  has  been  no  subsequent  ratification  of  the  act,  the 
ultimate  test  is  whether  the  agent  acted  within  the  scope  oi 
his  implied  authority.  In  determining  this,  each  case  must 
stand  on  its  own  facts. 

In  an  action  against  a  railroad  company  fbr  malicious  prose- 
cution, it  appeared  that  the  plaintiff,  an  umbrella  mender,  aged 
about  sixty  years,  was  seated  in  a  waiting  room  of  defendant's 
station  waiting  for  a  train  which  was  to  leave  in  about  one- 
half  hour.  He  was  eating  his  lunch  and  was  dropping  crumbs 
upon  the  floor  and  seats.  A  duly  commissioned  police  officer 
employed  by  the  railroad  company  arrested  him,  and  took  him 
before  a  justice  of  the  peace,  in  whose  office  he  was  detained 
for  several  hours.  The  justice  on  the  testimony  of  the  officer 
committed  the  plaintiff  to  jail  on  the  charge  of  disorderly  con^ 
duct  and  fined  him  five  dollars  and  costs.  There  was  no  evi- 
dence of  disorderly  conduct  or  that  plaintiff  resisted  arrest. 
He  was  released  from  custody  about  midnight  by  his  daugh- 
ter, who  without  his  knowledge,  paid  to  the  jailor  the  amount 
of  fine  imposed  by  the  justice.  An  appeal  was  taken  from  the 
justice's  judgment,  and  after  hearing  before  the  county  court 
he  was  discharged  and  restitution  awarded.  Held,  that  the 
case  was  for  the  jury,  and  that  a  verdict  and  judgment  for 
three  hundred  dollars  against  the  railroad  should  be  sus- 
tained.   Tnfsliinsky  ▼•  P.,  C,  O.  it  St.  L.  By.  Co.,  121. 

MANDAMUS. 

1.  Parties — Road  law — Damages — Borough,  Marlin  ▼.  In- 
diana Boro*,  519. 

MASTER  AND  SERVANT. 

1.  Negligence  —  Changing  conditions  —  Contributory  neg^ 
ligence  —  Risk  of  employment  —  Operating  wheelbarrow  on 
scaffolding.    Demby  t.  Atkins,  538. 

2.  Negligence — Unguarded  machinery — Act  of  May  2, 1905, 
P.  L.  S62.    Brenneman  ▼•  P.  H.  Olatf  elter  Co.,  64. 
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3.  Salary — Contract — Modification  of  contract — Evidence — 
Question  for  jury. 

In  an  action  by  an  employed  against  his  employer  for  sal- 
ary, where  the  issue  is  as  to  whether  the  original  contract  had 
been  modified,  and  the  plaintiff  is  supported  in  his  contention 
that  it  was,  by  the  testimony  of  two  witnesses,  and  the  dis* 
puted  facts  are  fairly  submitted  to  the  jury  who  ind  for  the 
plaintiff,  and  a  motion  for  judgment  n.  o.  v.  is  overruled,  the 
appellate  court  will  not  reverse  the  judgment  which  was  al- 
lowed to  stand  on  the  verdict.  Tnmer  ▼•  O.  C.  Murphy  Co., 
350. 

MECHANICS'  LIENS. 

Defenses — Agreement  hy  contract  with  creditors — Act  of 
June  -i,  1901,  Section  U,  P-  L.  J^Sl 

Where  a  firm  of  contractors  makes  an  assignment  for  the 
benefit  of  creditors  under  the  Pennsylvania  Insolvency  Act, 
and  subsequently  enter  into  an  agreement  with  their  creditors 
by  which  the  latter  agree  to  refrain  from  bringing  any  action 
or  suit  against  the  insolvents  and  release  and  exonerate  them 
from  any  and  all  further  liability,  and  to  release  the  right  to 
file  liens  against  any  of  the  real  estate  involved,  an  owner  oi 
real  estate  against  which  one  of  the  creditors  subsequently 
files  a  mechanic's  lien,  may  set  up  the  agreement  as  a  defense 
under  Section  34  of  the  Act  of  June  4,  1901,  P.  L.  431,  which 
provides  that  "any  defense  which  will  defeat  the  action  were 
it  a  personal  one  against  the  contractor  to  recover  for  the 
particular  work  or  materials  required  to  be  done  or  furnished 

under  the  contract  with  the  owner shall  wholly  defeat 

the  claim";   and  this  is  the  case  although  the  agreement  pro* 

vided  that  creditors  who  "hold  collateral  security shall 

have  all  the  rights  and  privileges  in  their  said  collateral." 

In  such  a  case  the  owner  may  set  up  the  agreement  as  a 
defense  without  showing  payment  to  the  contractor  for  mate- 
rials, or  any  other  equity.    Weitmel  t.  Zane,  478. 

2.  Dwelling  house — Reference  to  other  buildings — Extent  of 
curttlage^Aci  of  June  i,  1901,  P.  L.  iSU 

A  mechanic's  lien  filed  by  a  subcontractor  for  materials  and 
labor  fumishei  in  the  construction  of  a  residence,  is  not 
fatally  defective  because  the  description  in  the  claim  states 
that  the  lot  on  which  the  house  was  erected  contained  about 
seven  acres,  and  that  a  tenant  house  and  bam  were  erected 
about  the  same  time  on  the  same  lot.  If  the  curtilage  de- 
scribed oontaina  more  land  than  "should  be  justly  included 
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therein,"  Section  23  of  the  Act  of  June  4, 1901,  P.  L.  431,  fur- 
nishes an  ample  remedy  to  have  the  curtilage  restricted  to 
what  may  be  reasonably  necessary.    Cmrtl  ▼•  Hartriok*  447. 

3.  Lumping  charge — Price  of  items. 

Where  a  materialman  contracts  to  furnish  a  specified  num- 
ber of  frames  for  windows  and  frames  for  doors  and  a  specified 
number  of  feet  of  cornice  for  a  lump  sum,  he  will  not  be  re- 
quired in  filing  a  mechanic's  lien  for  such  material,  to  specify 
a  price  for  each  item  of  material  furnished,  if  he  sets  forth 
the  number  of  frames  and  the  number  of  feet  of  cornice,  fur* 
nished.    Bennett  Lumber  Sb  Manf  s*  Co.  t.  Hairtilek,  456. 

4.  Materialmen — Separate  iuildings. 

When  a  materialman  delivers  to  an  owner  material  for  a  par- 
ticular house  he  cannot  be  deprived  of  his  right  to  a  mechanic's 
lien  against  such  house,  because  the  owner  has  diverted  the  ma- 
terial to  another  building.    H^ney  ▼•  Moorelnead,  187. 

6.  Notice  to  owner  hy  subcontractor — Reference  to  other 
buildings — Time, 

A  notice  by  a  subcontractor  of  an  intention  to  file  a  lien 
against  a  dwelling  house  is  not  defective  and  void  because  it 
also  states  an  intention  to  file  liens  against  a  bam  and  a  ten- 
ant house  which  were  being  built  at  the  same  time  on  the  same 
lot  and  for  which  the  claimant  furnished  material  and  labor. 

Where  the  material  averments  of  a  mechanic's  lien  and  the 
proof  of  service  of  the  notice  of  intention  to  file^  are  not  di- 
rectly and  specifically  traversed  ^nd  denied,  they  will  be  taken 
as  admitted. 

Where  a  mechanic's  lien  sets  forth  ihe  period  within  which 
the  work  was  done  under  the  contract,  and  the  time  when  the 
last  work  was  done,  and  that  it  was  all  done  within  six  months 
last  past,  objection  cannot  be  taken  to  it  because  it  fails  to 
show  what  items  were  furnished  within  three  months  im- 
mediately preceding  the  filing  of  the  lien.  Onrti  t«  Hartriek, 
447. 

6.  PoHies— Intervention — Title  eompany-^Aci  of  June  k, 
1901,  Section  23,  P.  L.  JfiL 

Where  a  title  insurance  company  insures  title  to  a  prop^r^ 
after  the  owner  has  presented  to  it  certain  releases  of  me- 
chanics' liens,  and  subsequently,  and  after  liens  have  been 
filed  notwithstanding  the  releases,  takes  title  to  the  property  in 
order  to  protect  its  own  interest,  and  it  appears  that  the  owner 
had  attempted  to  make  a  fraudulent  misuse  of  the  releases,  the 
title  insurance  company  has  no  standing  to  int^rene  In  a 
scire  facias  subsequently  issued  on  the  liens,  as  a  party  hav- 
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ing  a  lien  within  the  meaning  of  the  Act  of  June  4,  1901, 
P.  L.  431;  nor  has  it  a  standing  as  an  owner  to  offer  in 
defense  the  releases  in  question,  inasmuch  as  the  filing  of  the 
liens  after  the  date  of  the  releases  gave  it  actual  or  construc- 
tive notice  that  the  plaintiffs  in  the  scire  facias  claimed  to 
have  a  charge  on  the  property  notwithstanding  the  releases. 
"BimMmj  w,  MooreheAdy  187. 

7.  Separate  liens  —  Dwelling  house — Curtilage — Reference 
to  other  buildings— Act  of  June  4, 1901,  P.  L.  4S1. 

Where  a  materialman  has  three  separate  contracts  with  a 
contractor  to  furnish  certain  material  respectively  for  a  dwells 
ing  house,  tenant's  house  and  a  bam  all  to  be  constructed  on  a 
lot  consisting  of  seven  acres,  the  whole  to  constitute  a  '^resi- 
dential  plant"  for  the  owner,  a  mechanic's  lien  filed  by  him 
for  material  furnished  to  the  dwelling  house  is  not  void  be- 
cause he  also  filed  at  the  same  time  liens  against  the  tenant's 
house  and  the  bam,  and  refers  to  these  structures  in  the  lien 
filed  against  the  dwelling  house.  If  the  curtilage  described 
contained  more  land  than  "should  be  justly  included  therein," 
Section  28  of  the  Act  of  June  4, 1901,  P.  L.  431,  fumishes  an 
ample  remedy  to  have  the  curtilage  restricted  to  what  may  be 
reasonably  necessary. 

In  such  a  case  the  lien  against  the  dwelling  house  is  not  de- 
feated because  the  owner  made  a  subdivision  of  the  whole  lot 
after  the  plaintiff's  bill  had  been  incurred,  so  as  to  leave  each 
of  the  three  stmctures  on  a  separate  lot.  Bennett  Imatber 
ft  Maaf  s.  Co.  ▼.  Kartrlek,  456. 

8.  Subcontractor — Lahor  and  material — Prices-^Lumping 
prices. 

A  mechanic's  lien  claim  filed  by  a  subcontractor  for  mate- 
rial and  labor  furnished  under  a  contract  with  the  contractor 
is  sufficient,  if  it  sets  forth  the  number  of  perch  of  stone  fur- 
nished at  a  price  per  perch  stated,  and  the  number  of  window 
sills  and  chimneys  with  the  price  per  sill  and  cap  stated; 
but  an  item  of  fifty  dollars  for  "material  and  labor  building 
concrete  footing  course,"  and  an  item  of  *%ur  hours'  extra 
labor  at  twoity-five  cents  per  hour,"  are  insufficient^  and 
should  be  excluded.    Churtl  ▼•  HMrtrIek,  447. 

9.  Times  when  materials  were  furnished. 

Where  a  subcontractor  files  a  lien  for  material  furnished 
under  a  contract  and  states  the  time  when  the  last  mate- 
rial was  furnished  and  that  it  was  all  fumished  within  six 
months  last  past,  objection  cannot  be  taken  to  the  lien  because 
it  fails  to  show  what  items  were  fumished  within  three  months 
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immediately  preceding  the  giving  of  notice  of  the  intention  to 
file  the  lien.  Bennett  I<naiber  A  Manfs.  Co.  ▼•  Hartriek, 
456. 

MINES  AND  MINING. 

1.  Sale  of  coal — Reservation  of  coal  under  buildings — Exer- 
cise of  right  to  reserve. 

Where  the  owner  of  coal  underlying  a  large  acreage,  con- 
veys the  right  to  mine  all  the  coal  underlying  the  entire  tract 
with  royalties  to  be  paid  to  him  as  the  coal  is  mined,  but  re- 
serves *'the  right  to  retain  three  acres  in  one  body  underneath 
the  buildings  now  erected  on  the  land,  if  desired,  said  three 
acres  to  be  located  and  designated"  by  himself,  such  provision 
does  not  constitute  the  three  acres  of  coal  under  the  buildings 
an  absolute  exception  out  of  the  grant;  but  the  grantor  is 
bound  to  locate  the  coal  so  reserved,  if  desired,  and  give  notice 
within  a  reasonable  time  to  the  lessee.  If  he  never  gives  such 
notice  and  permits  the  coal  to  be  mined  under  the  three  acres, 
and  accepts  the  royalties  therefor,  he  cannot  after  the  expira- 
tion of  nine  or  ten  years  after  the  lease  was  executed,  maintain 
an  action  for  damages  either  for  the  removal  of  the  coal,  or  for 
the  use  and  occupation  of  the  entries  or  ways  under  the  three 
acres.    Clark  t.  AmuitronB  Oonnty  Coml  Co.,  521. 

MUNICIPAL  COURT. 

1.  Municipal  Court  of  Philadelphia — Appeals—^Findings  of 
fact  by  trial  judge.    Herrins  t.  Weinrotk,  529. 

2.  MunicipcU  Court  of  Philadelphia — Practice — Rule  for 
judgment — Answer  to  new  matter — Act  of  July  12,  1913,  Sec- 
tion 12,  Paragraph  2,  P.  L.  711.    Seholti  ▼.  Creseent  L.  ft  S. 

,388. 


MUNICIPAL  LIENS. 

3.  Affidavit  of  defense — Parties. 

Where  a  scire  facias  sur  municipal  lien  for  paving  is  filed 
against  a  man,  described  as  owner  or  reputed  owner,  and 
against  a  woman  of  the  same  name  described  as  real  owner, 
and  the  man  files  an  affidavit  of  defense  in  which  he  avers 
that  he  was  not,  and  never  had  been  a  terre  tenant  in  posses- 
sion or  otherwise,  and  the  woman  files  an  affidavit  of  defense 
in  which  she  positively  denies  that  she  ever  had  notice  of  the 
meeting  of  viewers,  or  of  the  filing  of  the  lien  or  of  an  inten- 
tion to  file  a  lien,  the  court  cannot  assume  that  as  the  man 
and  woman  had  the  same  name»  and  lived  on  the  premises. 
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that  they  were  man  and  wife,  and  that  the  notice  to  the  man 
must  have  been  within  the  knowledge  of  the  woman. 

In  such  a  case  the  appellate  court  in  reversing  the  judg- 
ment entered  for  want  of  sufficient  affidavits  of  defense  will 
reverse  the  judgments  both  as  to  the  man  and  the  woman  so 
that  there  may  be  a  trial  on  the  scire  facias  as  to  both  defend^ 
anls. 

In  disposing  of  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  nothing  is  before  the  court  except  the  plains 
ti€'s  statement  and  the  defendant's  affidavit  in  reply  to  it. 
Skrantom  Oitj  ▼•  Watson,  86. 

4.  Paving — Description  of  property — Ejectment. 

In  an  action  of  ejectment  where  it  appears  that  the  defend- 
ant purchased  the  property  involved,  at  a  sheriff's  sale  under 
a  Judgment  on  a  scire  facias  sur  municipal  lien  for  paving, 
the  question  whether  the  description  of  the  property  in  the 
lien  was  a  reasonable  descriptipn  as  required  by  the  Act  of 
May  16,  1891,  P.  L.  69,  is  for  the  jury  where  in  the  lien  the 
premises  were  described  as  follows :  *^n  the  35th  ward  in  the 
City  of  Pittsburgh  in  the  north  side  of  Grandview  avenue  at 
Singer  Novick  &  Co/s  lot  and  then  along  the  said  Grandview 
avenue  178  feet  and  extending  back  70  feet  more  or  less,"  the 
lien  averring  that  the  work  was  on  Grandview  avenue  from 
Oneida  street  to  Republic  street.    Tiesel  t.  Loto,  149. 

5.  lAens — Registered  owner — Name  of  owner — Designation 
''8r/' 

The  title  to  a  property  passing  under  a  sheriff's  sale  on  a 
judgment  rendered  on  a  municipal  lien,  is  not  affected  by  the 
fact  that  the  deed  to  the  registered  owner  mentioned  in  the 
lien  was  to  him  as  "Sr.,"  while  the  city  registration  described 
him  by  his  name  without  any  addition.    Tiegel  t.  Loto,  149. 

6.  Reputed  owner — Registered  owner — Real  owner, 

A  city  in  filing  a  municipal  lien  for  paving  against  property, 
performs  its  full  duty  in  naming  the  registered  owner  as 
owner  or  reputed  owner,  although  when  the  lien  was  filed  the 
registered  owner  had  no  longer  title  in  the  property.  Tiesel 
T.  LoTe,  149. 

7.  Scire  facias — Service — Return. 

In  an  action  of  ejectment  where  it  appears  that  the  de- 
fendant purchased  the  property  involved,  at  &  sheriff's  sale 
under  a  judgment  on  a  scire  facias  sur  municipal  lien  for 
paving,  mere  irregularities  or  omissions  in  the  sheriff's  re^ 
turn  of  the  service  of  the  scire  facias,  will  be  considered  as 
cured  by  the  judgment  that  was  subsequently  entered,  unless 
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the  returns  are  in  fact  erroneous,  or  contrary  to  jthe  express 
mandate  of  the  law.    Tiesel  t.  Love,  149. 

8.  Service  of  scire  faciaa^Act  of  May  16,  1891,  P.  L,  69, 
and  May  8, 1901,  P.  L.  H2, 

The  Act  of  May  8, 1901,  P.  L.  142,  did  not  r^)eal  the  Act  oi 
May  16,  1891,  P.  L.  69,  in  so  far  as  it  concerned  the  collection 
of  municipal  claims,  the  right  of  which  had  accrued  prior  to 
the  Act  of  May  8, 1901.    Tiegel  t.  Love,  149. 

MUBDEB,  see  Crimmal  Law. 

NEGLIGENCE. 

1.  Boarding  house  keeper — Evidence. 

In  an  action  against  a  boarding  house  keeper  to  recover  dam- 
ages for  personal  injuries  where  the  plaintiff  avers  in  her 
statement  of  claim  that  her  foot  caught  in  a  hole  in  a  carpet 
on  a  stairway  in  a  totally  dark  hallway,  a  verdict  in  her  favor 
cannot  be  sustained,  where  the  evidence  shows  that  the  hallway 
had  been  properly  lighted,  but  that  the  lights  had  been  put  out 
by  some  one  other  than  the  defendant  or  any  one  in  his  em- 
ploy, and  no  witness  testified  that  plaintiff  fell  by  reason  of 
her  foot  catching  in  a  hole,  and  the  plaintiff  herself  testified 
that  ^Hhere  wasn't  any  hole.''    TmrguMon  t.  Stnreh*  516. 

2.  Boroughs — Defective  sidewalk — Evidence — Notice — New 
trial. 

In  an  action  by  a  woman  against  a  borough  to  recover  for 
personal  injuries  sustained  while  walking  on  a  defective 
boardwalk,  where  the  statement  of  claim  avers  in  general 
terms  that  the  plaintiff  was  injured  by  a  fall  caused  by  a  de- 
fect in  a  sidewalk  on  the  north  side  of  a  street  designated  and 
at  some  point  near  a  crossroad  towards  which  she  was  walk- 
ing, and  the  testimony  of  the  plaintiff  does  not  fix  the  precise 
point  at  which  she  fell,  but  merely  shows  that  she  had  passed 
a  bowling  alley  on  the  street,  and  it  appears  that  the  plaint!^ 
was  somewhat  confused  in  trying  to  identify  the  spot  from  a 
photograph  of  the  street  shown  to  her,  and  it  also  appears  that 
the  testimony  of  one  of  the  defendant's  witnesses  conflicted 
with  that  of  the  plaintiff  as  to  the  locality  of  the  defect,  the 
case  is  for  the  jury  under  qU  the  conflicting  testimony,  and  a 
verdict  and  judgment  for  plaintiff  will  be  sustained. 

In  such  a  case  where  one  of  plaintiff's  witnesses  teetifiee  that 
he  had  notified  the  chief  of  police  of  the  borough  as  to  the 
dangerous  condition  of  the  whole  boardwalk,  and  two  other 
witnesses  for  plaintiff  testify  that  the  walk  was  defective  in  a 
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number  of  places  and  had  been  so  for  three  years,  and  the 
evidence  of  the  borough  contradicts  the  witnesses  for  the 
plaintiff,  the  question  of  the  borough's  notice  of  the  defect  is 
for  the  juiy. 

A  boast  made  by  a  witness  for  plaintiff  in  an  accident  case 
against  a  borough  that  he  had  received  twenty  dollars  for 
testifying,  is  not  a  ground  for  a  new  trial  where  it  appears  that 
the  boast  was  made  while  the  witness  was  intoxicated,  that  he 
never  did  receive  twenty  dollars  or  any  other  sum,  and  that 
the  verdict  could  be  sustained  on  the  other  testimony  in  the 
case.    Tofflatti  ▼•  Carriok  Bore,  244. 

8.  Master  and  servant — Changing  conditions. 

Where  the  work  of  a  servant  is  of  such  character  that  his 
environment  necessarily  undergoes  frequent  changes  as  the 
work  progresses,  the  master  is  not  bound  to  protect  the  servant 
engaged  in  it  against  dangers  resulting  from  such  changes. 
Deaiby  ▼•  Atklas,  538. 

4.  Master  and  servant — Contributory  negligence — Bish  of 
employment — Operating  wheelbarrow  on  scaffolding. 

Where  an  employee  is  instructed  to  wheel  bricks  in  a  wheel- 
barrow on  the  runway  of  a  scaffold  to  a  particular  part  of  a 
building,  and  after  making  one  or  two  trips,  starts  on  a  trip 
at  a  time  when  a  joist  was  being  raised  near  a  landing  around 
which  he  was  obliged  to  pass,  and  instead  of  stopping  until  the 
girder  had  been  hoisted,  goes  ahead,  and  in  endeavoring  to 
dodge  the  girder  at  the  landing,  falls  from  the  runway  and  is 
injured,  he  is  guilty  of  contributory  negligence  and  cannot  re- 
cover from  his  employer  for  his  injuries. 

A  master's  liability  arises  from  the  fact  that  %e  subjects 
his  servant  to  dangers  which  in  good  faith  he  ought  to  provide 
against,  but  he  is  not  responsible  for  those  dangers  to  which 
the  servant  voluntarily  subjects  himself,  though  he  does  so 
without  carelessness  or  breach  of  duty.  Demby  ▼•  Atkins, 
538. 

6.  Master  and  servant — Unguarded  machinery — Act  of  May 
2,  1905,  P.  L.  S52. 

In  an  action  by  an  employee  against  his  employer  to  recover 
damages  for  personal  injuries  sustained  while  working  at  cog 
machinery  alleged  tb  have  not  been  properly  guarded  as  re- 
quired by  the  Act  of  May  2, 1905,  P.  L.  352,  the  case  is  for  the 
jury  where  the  evidence  for  the  plaintiff  shows  that  the  ma- 
chinery was  unguarded,  and  that  for  the  defendant  tends  to 
show  that  no  guard  was  practicable  at  the  point  where  the  in- 
jury occurred. 
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There  is  no  presumption  of  law  that  because  a  youth  has 
reached  the  age  of  nineteen  years  he  is  afPected  with  knowledge 
of  all  of  the  dangers  that  may  attend  his  employment  with 
and  about  machinery. 

In  a  case  by  an  employee  for  injuries  sustained  while  work> 
ing  at  unguarded  machinery  the  trial  judge  commits  no  error 
in  charging  as  follows:  "If  the  jury  finds  from  the  evidence 
that  the  gearing  in  which  plaintifF  was  injured  was  not  at 
the  time  properly  guarded  as  required  by  the  Act  of  May  2, 
1905,  P.  L.  352,  the  plaintiff  may  recover  for  resulting  injuries 
imless  he  was  at  the  time  of  the  accident  guilty  of  negligence 
contributing  to  the  happening  of  the  accident  Breaae* 
man  ▼•  P.  IL  Glatfelter  Co.,  64. 

6.  Passenger  on  ship — Railed  off  portion  of  deck — Contrib- 
utory negligence. 

Under  the  facts  as  found  by  the  court  where  a  passenger  on  a 
ship  enters  within  a  railed  off  portion  of  the  deck,  and  in  play 
steps  backward  into  an  unguarded  hole  through  which  a  mast 
of  the  ship  projected,  and  is  injured,  she  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  cannot  recover  from 
the  owner  of  the  ship  for  her  injuries,  and  this  is  the  case 
although  she  had  never  seen  the  hole  before,  and  did  not 
know  it  was  there,  and  although  passengers  had  been  per- 
mitted to  use  the  space.  Toy  ▼•  International  Mercantile 
Blarine  Co.,  499. 

7.  Railroads — Accident  at  crossing — Proximate  and  remote 
cause — Evidence, 

In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  injuries  to  a  horse,  the  case  is  for  the  jury  and  a 
verdict  and  judgment  for  plaintiff  will  be  sustained,  where 
the  evidence  tends  to  show  that  the  driver  of  the  plaintiff's 
team,  traveling  upon  a  public  road,  approached  a  railroad 
crossing  at  grade,  and,  observing  a  team  drawing  a  loaded 
wagon  on  the  same  public  road  approaching  the  railroad-cross- 
ing from  the  opposite  direction,  stopped  on  the  public  high- 
way about  100  feet  from  the  crossing,  to  allow  the  passing  of 
the  loaded  team,  and,  when  the  loaded  team,  without  negli- 
gence, came  upon  the  crossing,  it  was  struck  by  defendant's 
train,  operated  in  a  negligent  manner,  and  a  part  of  its  load 
consisting  of  gas  or  water  pipe  was  thrown  against  the  plain- 
tiff's horse,  breaking  its  leg.    WHeelook  ▼.  Erie  R.  R-  Co.,  145. 

8.  Street  railway  companies — Passenger — Standing  on  run- 
ning sideboard — Contributory  negligence — Case  for  jury. 
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Where  a  passenger  on  a  simuner  street  car  by  invitation  of 
the  conductor  or  with  his  knowledge  and  assent  and  from  ne* 
cessity  because  of  the  want  of  sitting  or  standing  room  in- 
side the  car,  rides  on  the  running  sideboard  of  the  car,  he  is 
entitled  to  the  same  degree  of  diligence  to  protect  him  from 
dangers  which  are  known  or  may  be  readily  guarded  against 
as  are  other  passengers.  The  fact  that  such  a  passenger  has 
given  his  seat  to  a  lady  and  voluntarily  takes  his  place  on  the 
running  board  because  there  is  no  room  within  the  car,  does 
not  change  the  rule. 

In  such  a  case  the  question  of  the  plaintiff's  contributory 
negligence  is  for  the  jury  where  there  is  evidence  that  the 
night  was  dark,  that  plaintiff  had  requested  the  conductor  to 
stop  at  a  certain  street,  that  his  request  was  disregarded,  that 
after  the  car  had  passed  the  street,  he  turned  again  to  apprise 
the  conductor  of  his  desire  to  alight,  that  in  the  act  of  turning 
around  to  attract  the  attention  of  the  conductor,  his  head 
came  in  contact  with  a  pole,  and  that  the  plaintiff's  knowledge 
of  the  situation  of  the  pole  was  merely  that  which  he  had 
acquired  in  a  casual  way  by  having  ridden  upon  the  running 
board  before.    PildlsK  ▼•  PlttslmYgK  Bys.  Co.*  195. 

9.  Street  railways — Crossing  tracks — Pedestrian — Measure 
of  duty. 

A  pedestrian  desiring  to  cross  a  city  street  is  not  prohibited 
by  law  or  reason  from  doing  so  merely  because  a  car  is  ap- 
proaching at  some  distance  away,  although  plainly  in  sight; 
but  in  making  the  crossing  he  must  exercise  such  judgment 
and  care  as  a  reasonably  prudent  person  would  use  under  the 
circumstances.  If  he  starts  across  the  street  with  a  car  in  full 
sight,  but  after  one  look,  pays  no  further  attention  to  it,  and 
goes  upon  the  tracks  without  any  observation  as  to  the  posi- 
tion of  the  car,  or  of  its  speed,  or  its  distance  from  him,  and 
is  struck  and.injured,  he  cannot  recovery  for  his  injury.  Win- 
ter ▼•  MmlioAiiis  ft  SKenanco  R.  ft  !«•  Co**  440. 

10.  Street  railways  —  Pleading  —  Statement  of  ehim  — 
Amendment — Cause  of  action.  ]feC«ll««s]i  t«  F^llaAelplda 
R.  T.  Co.,  384. 

11.  Street  railways — Bight  angle  coXlition — Oonitihutory 
negligence — Nonsuit. 

Where  the  driver  of  a  team  with  a  heavy  load  approaches 
a  cross-street  on  which  he  knows  a  line  of  street  cars  is 
operated,  and  he  does  not  have  his  team  under  proper  control 
when  he  reaches  the  house  line  or  the  street  car  tracks,  and 
does  not  look  for  an  approaching  car  at  either  place,  and  it 
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appears  that  he  could  have  seen  a  car  had  he  looked,  but  he 
drives  on  at  a  slow  trot,  and  when  he  sees  the  car  is  unable  to 
turn  his  horse,  and  a  collision  occurs,  the  street  railway  com« 
pany  will  not  be  liable  for  an  injury  to  the  horse,  and  in  a  suit 
to  recover  damages  for  such  injury  a  nonsuit  will  be  entered. 
IseooTits  ▼•  Conestosa  Traotion  Co.,  606. 

12.  Township  roads — Bridge  without  guard-rail — Contribu' 
tory  negligence. 

In  an  action  against  a  township  to  recover  damages  for  per- 
sonal injuries  sustained  when  two  wheels  of  plaintiff's  buggy 
dropped  over  the  side  of  an  unguarded  township  bridge,  a 
verdict  for  the  defendant  is  properly  directed,  where  the  evi- 
dence shows  that  the  bridge  was  in  good  condition,  except  that 
it  had  no  guard-rail;  that  the  accident  happened  on  a  dark 
night;  that  the  plaintiff's  lantern  which  had  been  lighted, 
was  broken  about  a  quarter  of  a  mile  from  the  bridge  and 
could  not  be  relighted ;  that  plaintiff  proceeded  on  his  way  in 
the  darkness ;  that  he  had  frequently  driven  over  the  road  and 
knew  that  the  bridge  was  without  guard ;  that  as  he  approached 
he  heard  the  running  water  seven  feet  below;  that  he  could 
not  tell  whether  he  was  in  the  center  of  the  road  or  on  the 
side  of  it;  and  that  the  horse  was  not  trustworthy,  as  it  was 
necessary  for  the  plaintiff  to  "guide  him  by  the  line."  Solid* 
▼.  Brady  Twp^  603. 

NEW  TRIALS. 

1.  Negligence — Boroughs  —  Defective  sidewdlh  —  Evidence. 
Toglatti  ▼•  Carriok  Boro.,  244. 

NONSUITS. 

1.  Negligence  —  Street  railways  —  Right  angle  coUision — 

Contributory  negligence,  IseooTits  ▼•  Conestosa  Traotion 
Co.,  606. 

NOTICE. 

1.  Misapplication  of  stock — Building  and  loan  associations 
— Equitable  interest  in  stock — Pledge — Act  of  May  5,  1911, 
P.  L.  ISO.    Leods  ▼.  Perpetual  B.  *  I..  Asnu,  542. 

2.  New  trial — Negligence  —  Boroughs  —  Defective  sidewalk 
— Evidence,    Toglatti  ▼•  Carriok  Boro.,  244. 

3.  Notice  of  defective  title — Promissory  notes — Duress — 
Surety — Endorsee — Case  for  jury.    Bltner  t.  DleU,  483. 
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NUISANCE. 

1.  Private  nuisance — Abatement — Spout  from  overhanging 
roof. 

An  overhanging  roof  with  a  spouting  attached  thereto 
which  discharges  water  onto  the  land  of  an  adjoining  owner 
is  a  private  nuisance,  and  it  may  be  abated  by  the  injured  per-^ 
son  on  his  own  motion  without  resorting  to  legal  proceedings, 
if  that  may  be  done  without  a  breach  of  the  peace. 

An  owner  has  no  right  to  accumulate  and  carry  the  water 
from  the  roof  of  his  house  onto  the  lot  of  an  adjoining  owner, 
and  if  he  does  so,  the  adjoining  owner  may  adopt  the  means  most 
available  and  least  prejudicial  to  the  offender  in  turning  it 
back  onto  the  latter's  premises.  Trimmer  ▼•  BerU&eimer, 
269. 

ORDINANCES. 

1.  Illegal  ordinance — Eoad  law — Assessments — Apportion- 
ment of  payment — Curative  Act  of  May  H,  1913,  P.  L,  299 — 
Resolution  of  councils,    Dnnmore  ▼•  MoAndrew,  58. 

2.  Violation  of  borough  ordinance — Jurisdiction  of  Common 
Pleas— Act  of  June  i,  1897,  P.  L.  l^l-^Appedls— Summary 
conviction,    Meohaniosbnrs  Boro.  t«  Gray,  95. 

PARENT  AND  CHILD. 

1.  Contract — Consideration — Natural  love  and  affection-^ 
Cross-examination — Evidence.     Bfarshall  ▼•  Marshall,  513. 

PARTIES. 

1.  Contract  —  Sale  —  Corporation  —  Case  for  jury.  Bnrke 
Eleo.  Co.  ▼•  Penna.  !«•  ft  P.  Co.,  374. 

2.  Ejectment  —  Prior  ejectments  —  Evidence  —  Privy  in 
title — Equity — Jurisdiction.    Ch&ssi  ▼•  DeL  ft  Hndson  Co.,  48. 

3.  Judgment — Striking  off  judgment  —  Member  of  un^ 
incorporated  association — Lease.     Maliler  t.  Freeman,  225. 

4.  Mechanics'  liens — Intervention  —  Title  company  —  Act 
of  June  ^,  1901,  Section  28,  P.  L.  JfSl.  Haney  ▼.  Moorehead, 
187. 

5.  Municipal  lien — Affidavit  of  defense.  Soranton  City  ▼. 
Watson,  86. 

6.  Road  law — Damages — Borough — Mandamus.  Marlin  ▼. 
Indiana  Boro.,  519. 

7.  Statute  of  limitations  —  Equity  —  Equity  practice— 
Amendment    Soranton  Prirate  Hospital  ▼•  Canm,  93. 
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PARTNERSHIP. 

1.  Partnership  of  attorneys — Dissolution  of  firm — Attorney- 
at-law — Suit  for  fees.    MoConnell  t*  Hall»  583. 

PASSENGERS. 

1.  Passenger  on  ship — Negligence — Railed  off  portion  of 
deck — Contributory  negligence.  Toy  ▼•  lat.  Mereaatile  M»% 
rine  Co.,  499. 

2.  Standing  on  running  sideboard — Contributory  negligence 
— Case  for  jury — Negligence — Street  railways  companies, 
PUdish  ▼•  Pittsburslt  B,jm.  Co.,  195. 

PEDESTRIANS. 

1.  Crossing  tracks — Measure  of  duty — Negligence — Street 
railways.    Winter  ▼•  Mmlioiiiiis  A  Shenanso  B.  ft  I*.  Co.,  440. 

PHOTOGRAPHS. 

1.  Evidence — Cross-examination — Criminal  law.  Coot.  t. 
Ezler,  423. 

POINTS. 

1.  Answers  to  points — Trial — Charge.  Bronweiaan  ▼.  P.  H. 
Glatf  elter  Co.,  64. 

PLEADINGS. 

1.  Evidence— Rules  of  court — Proofs  of  loss — Insurance — 
Fire  insurance — Additional  insurance,  Ooldbers  ▼.  Crown 
Mnt.  Fire  Imu  Co.,  360. 

2.  Statement  of  claim — Amendment — Cause  of  action — 
Negligence — Street  railways. 

In  an  action  by  a  passenger  against  a  street  railway  com- 
pany an  averment  in  the  statement  of  claim  that  the  plaintiff 
was  injured  by  a  collision  between  the  car  in  which  he  was 
seated  as  a  passenger  and  another  car  running  in  the  same 
direction  on  a  street  named  ^'as  the  aforesaid  car,  and  inunedi* 
ately  preceding  it,"  may  be  amended  after  the  expiration  of 
two  years  so  as  to  aver  that  the  collision  was  between  the  car 
in  which  plaintiff  was  seated,  and  another  car  of  the  same 
company  running  upon  a  cross  street  named.  Such  an  amend- 
ment introduces  no  new  cause  of  action.  MeCnllonsM  t. 
Philadelphia  B.  T.  Co.,  384. 

3.  Variance — Allegata  and  probata — Evidence, 
Although  the  allegata  and  probata  may  not  entirely  agree, 

if  the  defendant  is  not  misled,  and  the  variance  does  not  in 
any  manner  affect  the  trial  on  its  merits,  or  set  up  a  different 
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cause  of  action,  or  impose  any  different  burden  on  the  defend- 
anty  the  variance  will  not  be  considered  material. 

Where  in  an  action  of  assumpsit  the  plaintiff's  statement 
sets  forth  an  oral  contract,  and  the  proofs  establish  the  oral 
contract,  and  further  show  a  confirmatory  letter  addressed  to 
the  defendant  and  in  his  possession,  the  failure  of  the  state- 
ment to  set  forth  the  letter  is  not  fatal  variance.  Tarentma 
Lnmber  Co.  ▼•  Marrin,  294.* 

PRACTICE,  ALLEGHENY  COUNTY  COURT. 

1.  Appeal— Acts  of  Map  6,  1911,  P.  L.  189,  and  May  23, 
1913,  P,  L.  310 — Improper  remarJcs  of  counsel — Record — Testi- 
mony— Appeals.    Keown  t.  Bnnton,  220. 

PRACTICE,  C.  P; 

1.  Affidavit  of  defense — Insurance — Fire  insttrance — Fraud, 
Better  t.  Mioli.  Commereial  Ina.  Co.,  587. 

2.  Affidavit  of  defense — Landlord  and  tenant — Rent — Re- 
fusal of  tender — Replevin.  Fiat  Motor  Co.  t*  N.  Broad  Street 
Bealty  Co.,  35. 

3.  Corporations — Foreign  corporations — Receivers — A  ction 
on  stock  subscription — Statement  of  claim — Decree  of  ap- 
pointment— Amount  necessary  to  pay  creditors.  Phila^ 
delphia  ft  Ovlf  8.  8.  Co.  ▼.  Pechin,  401. 

4.  Courts — County    court    of   Allegheny    county — Appeals. 
Woods  ▼.  PeUean  Mmt.  Idfe  Ins.  Co.,  298. 

6.  Insurance — Fire  insurance — Affidavit  of  defense.  Wl-» 
land  T.  Boyal  Ins.  Co.  Ltd.,  409. 

6.  Municipal  lien — Affidavit  of  defense — Parties.  Soran- 
ton  City  T.  Watson,  86. 

7.  Pleading — Statement  of  claim — Amendment — Cause  of 
action — Negligence — Street  railways.  MoCnllonsli  t.  Phila- 
delphia B.  T.  Co.,  884. 

PRACTICE,  EQUITY. 

1.  Equity — Amendment — Parties — Statute  of  limitations. 
Seranton  Prirate  Hospital  ▼.  Canm,  93. 

> 
PRACTICE,  M.  0. 

1.  Municipal  Court  of  Philadelphia — Rule  for  judgment — 
Answer  to  new  matter — Act  of  July  IS,  1913,  Section  12,  Par- 
agraph S,  P.  L.  711. 

Where  the  plaintiff  in  an  action  in  the  Municipal  Court  of 
Philadelphia  County  moves  for  judgment  for  want  of  a  suf- 
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ficient  affidavit  of  defense,  and  subsequently  files  an  answer  to 
defendant's  statement  of  new  matter,  the  filing  of  the  answer 
is  not  an  abandonment  of  the  rule  for  judgment.  The  Act  ol 
July  12,  1913,  Section  12,  Par.  2,  P.  L.  711,  clearly  shows  that 
the  fact  that  the  case  is  at  issue  by  the  filing  of  the  answer 
to  new  matter,  does  not  prevent  a  motion  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense.  Scholts  t.  Creioent 
L.  ft  S.  Assn.,  388. 

2.  Municipal  Court  of  Philadelphia  County — Appeals- 
Findings  of  fact  hy  trial  judge.    Herring  t.  WeinroUi,  529. 

PRACTICE,  Q.  S. 

1.  Appeah-r-Interlocutory  order — Summary  conviction — 
Btrihing  off  appeals.    Coin.  ▼.  Co.tterill,  85. 

2.  Next  term  of  court — Road  law — Reviewers.  Upper  Te- 
der  Twp.  Road,  394. 

PRACTICE,  SUPREME  COURT. 

1.  Restitution — Appeals — Wrongful  disposition  of  money 
paid  into  court. 

Where  the  Court  of  Common  Pleas  directs  money  which  is 
the  proceeds  of  sale  of  real  estate,  but  not  produced  by  execu- 
tion process  to  be  paid  into  court,  and  subsequently  orders  it 
to  be  paid  to  a  person  not  entitled  to  receive  it,  the  Superior 
Court  in  reversing  the  order  will  direct  restitution  to  be  made 
by  the  person  wrongfully  receiving  the  money  to  the  person 
lawfully  entitled  to  it.  WolongeTici  t.  Stesmaier  Brew.  Co., 
70. 

PRESUMPTIONS. 

1.  Presumption  of  grant — Adverse  possession — Payment  of 
rental — Marketable  title — Ground  rents.  HneKner  t.  Flsber, 
633. 

PRINCIPAL  AND  AGENT. 

1.  Contract  —  Building  contract  —  Extras  —  Evidence.  Tm- 
rentnm  Lnmber  Co.  t.  Marvin,  294. 

2.  Contract — Misrepresentations  —  Contemporaneous  agree- 
ment,   Philadelphia  ft  Gnlf  S.  S.  Co.,  ▼•  Peohin,  401. 

3.  Justice  as  agent  of  defendant — Justice  of  the  peace — Ap- 
peals— Failure  to  take  appeal  in  time.  Kei&nemntli  t, 
Lewis,  251. 

4.  Malicious  prosecution — Prohahle  cause — Malice — Evi- 
dence— Province  of  court  and  jury.  Tnfehiiuky  ▼.  P.,  C,  C. 
ft  St.  I..  By.  Co.,  121. 
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PRINCIPAL  AND  SUEETY. 

1.  Promissory  notes — Duress — Notice  of  defective  title — 
Evidence.    Bltner  t.  DleUy  483. 

PROBABLE  CAUSE. 

1.  Malicious  prosecution — Evidence — Case  for  the  court. 
Gow  T*  Adams  Express  Co.,  115. 

2.  Malicious  prosecution — Malice — Evidence — Province  of 
court  and  jury — Principal  and  agent,  Ti&faliiiisky  t,  Pitta- 
bnrs^  C.,  C.  ft  St.  I*.  By.  Oo.»  121. 

PROMISSORY  NOTES. 

1.  Bills  of  exchange — Presentment  for  payment — Fraud — 
Burden  of  proof — Evidence. 

In  an  action  by  an  endorsee  against  the  acceptor  of  a  draft, 
it  is  not  necessary  to  show  presentment  for  payment  in  order 
to  charge  the  defendant  inasmuch  as  he  is  primarily  liable. 

In  such  a  case  the  defendant  is  entitled  to  show  that  the 
payee  negotiated  it  under  such  circumstances  as  amounted  to 
a  fraud  upon  the  acceptor,  and  the  burden  of  proof  is  then 
thrown  upon  the  endorsee  to  show  that  he  took  the  note  in  due 
course  for  a  valuable  consideration  and  without  knowledge  of 
the  fraud. 

Where  a  person  accepts  a  draft  xmder  a  promise  on  the  part 
of  the  payee  that  the  draft  will  not  be  negotiated,  and  would 
only  be  used  for  a  designated  purpose,  a  subsequent  violation 
of  the  agreement  is  a  fraud  upon  the  rights  of  the  acceptor 
and  will  relieve  him  from  liability  on  the  draft  as  against 
the  payee,  or  any  one  who  takes  it  with  knowledge  of  the 
fraud.    MoCliosney  t.  OveniMy,  490. 

2.  Duress — Endorsee — Notice  of  defective  title — Case  for 
jury. 

In  an  action  by  the  endorsee  of  a  promissory  note  against 
the  maker,  where  the  defendant  sets  up  as  a  defense  duress 
exerted  upon  him  by  the  payee  in  securing  the  note,  and  there 
is  no  evidence  that  the  endorsee  who  had  purchased  the  note 
for  a  valuable  consideration  before  maturity  had  knowledge  of 
the  duress,  and  he  denies  on  the  stand  that  he  had  such 
knowledge,  and  the  payee  when  called  by  the  plaintiff  as  a  witx 
ness,  states  under  cross-examination  by  the  defendant  that  he 
did  not  inform  the  plaintiff  of  the  duress  when  he  sold  the  note 
to  him,  it  is  error  for  the  trial  judge  to  submit  the  case  to  the 
jury,  and  to  permit  a  judgment  on  a  verdict  for  the  defendant 
to  stand.  The  appellate  court  in  reversing  such  a  judgment 
cannot  however  enter  judgment  for  the  plaintiff,  if  the  record 
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does  not  show  a  motion  for  judgment  non  obstante  veredicto. 
All  that  can  be  done  is  to  reverse  the  judgment  and  award  a 
venire  facias  de  novo. 

In  such  a  case  the  fact  that  the  plaintiff  purchased  the  note 
at  a  veiy  large  discount  is  not  sufficient,  of  itself,  to  siistain  an 
inference  that  he  knew  that  there  was  any  infirmity  in  the 
note,  or  in  the  payee's  title.    Bitner  ▼•  Diekl,  483. 

8.  Duress — Surety — Notice  of  defective  title — Evidence. 

The  general  rule  is  that  the  defense  of  duress  in  an  action 
on  a  promissory  note  is  open  only  to  the  party  upon  whom 
the  duress  has  heexi  imposed ;  but  a  third  party  who  has  become 
surety  for  the  payment  of  the  claim  may  avail  himself  of 
such  defense  if  it  is  shown  that  he  signed  the  obligation  with- 
out knowledge  of  the  duress.    Bitner  t.  Diehl,  483. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Case  for  the  court — Malicious  prosecution — Probable 
cause — Evidence.    Oow  t.  Adanu  Ezpreas  Co.,  115. 

2.  Case  for  jury — Contract — Building  contract — Certificate 
of  architect — Fraud  and  collusion.  Crosby  ▼•  Amerioma  81o- 
TAk  HmU  Assn.,  199. 

8.  Case  for  jury — Contract — Parties — Sale — Corporation. 
Bnrke  Eloe.  Co.  t.  Ponna.  L.  ft  P.  Co.,  374. 

4.  Case  for  jury — Contract — Written  and  oral  agreement 
Conflicting  evidence.    Patterson  ▼.  Shaffer,  315. 

6.  Case  for  jury — Negligence — Street  railway  companies — 
Passenger — Standing  on  running  sideboard — Contributory 
negligence.    Pildisli  ▼.  Plttsbnrgli  Bys.  Co.,  195. 

6.  Case  for  jury — Promissory  notes — Duress — Endorsee — 
Notice  of  defective  title.    Bitner  ▼.  DieU,  483. 

7.  PrincipcU  and  agent — Malicious  prosecution — Probable 
cause — Malice — Evidence.  Tnfsldnsky  t.  P.,  C,  C.  ft  St.  L. 
By.  Co.,  121. 

8.  Question  for  jury — Master  and  servant — Salary — Con- 
tract— Modification  of  contract — Evidence.  Tnmer  ▼.  O.  C. 
Mnrphy  Co.,  350. 

9.  Trial — Charge — Answers  to  points.  Brenneman  t.  P.  H. 
OUtf  elter  Co.,  64. 

10.  Trial — Charge — Comment  upon  evidence — Father  testi- 
fying against  veracity  of  daughter.    Stnll  t.  Jolu&son,  232. 

PROXIMATE  AND  REMOTE  CAUSE. 

1.  Negligence — Railroads — Accident  at  crossing — Evidence. 
Wbeeloek  ▼.  Erie  B.  B.  Co.,  145. 
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PUBLIC  OFFICERS. 

1.  County  commisioners — Road  law — Hearing  before  grand 
jtury — Constitutional  law — Title  of  act — Act  of  May  11,  1909, 
P,  L,  606.    AUaskeny  Comaty  CoauniMioners'  Case,  591. 

2.  County  commissioners — Surcharge — Mistake  as  to  pay- 
ment of  district  attorney's  salary — Subrogation. 

Where  county  iliommissioners  pay  to  the  district  attorney  an 
amount  in  excess  of  what  he  was  legally  entitled  to  receive  as 
salary  under  the  Act  of  April  17,  1905,  P.  L.  170,  and  the 
oounty  subsequently  recovers  a  judgment  against  the  commis< 
sioners  for  such  excess  payment,  and  the  amount  of  the  judg- 
ment is  paid  by  the  three  commissioners  to  the  county  treas- 
urer who  gives  them  a  joint  receipt  for  the  same,  and  these 
proceedings  are  known  to  the  district  attorney,  the  three  com- 
missioners may  maintain  a  joint  action  against  the  district 
attorney  to  recover  the  amount  which  they  were  compelled  to 
pay  the  county.     Crais^v.  Liaiaser,  339. 

3.  Township  supervisors — Minutes  and  boohs — Right  of  in- 
spection by  taxpayer — Act  of  June  H,  1911,  P.  L,  942, 

An  individual  member  of  a  board  of  township  supervisors 
cannot  be  subjected  to  the  penalty  provided  by  the  Act  of  June 
14,  1911,  P.  L.  942,  for  a  violation  of  the  provisions  of  the  act 
which  directs  that  the  minutes  and  books  of  the  board  "shall 
be  open  for  the  inspection  of  any  taxpayer  at  all  reasonable 
times"  where  it  is  not  made  to  appear  that  the  books  were  in 
the  special  custody  or  control  of  the  defendant,  or  that  they 
were  not  actually  open  for  inspection,  or  that  the  defendant 
cooperated  with  any  other  member  of  the  board  in  withholding 
the  books  from  the  taxpayers'  scrutiny. 

It  would  be  a  harsh  and  unwarranted  construction  of  the 
words  of  the  statute  to  hold  that  in  the  proceedings  of  the 
board  at  its  meetings,  the  omission  or  refusal  of  a  minority 
memT)er  to  concur  in  the  action  of  the  majority  in  an  effort  to 
perform  the  duties  prescribed  by  the  statute,  subjected  him  to 
the  penalties  which  the  law  applies  to  appropriate  cases.  8o- 
wiekley  Twp.  ▼•MoKelTey,  175. 

PUBLIC  SERVICE  COMMISSION. 

1.  Constitutional  law^Act  of  June  S,  1916,  P.  L.  779— Title 
of  act — Special  legislation — Courts — Revival  and  amendment 
of  acts — Trial  by  jury — Unworkable  act.  W.  Va,  Palp  ft 
Paper  Co.  t.  Pablio  Serriee  Ooaiailisioa,  555. 
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RAILEOADS. 

1.  Negligence — Accident  at  crossing — Proximate  and  re- 
mote cause — Evidence.    Wl&eelock  t.  Erie  B.  B.  Co.,  145. 

2.  Street  railway  companies  —  Negligence  —  Passenger  — 
Standing  on  running  sideboard — Contributory  negligence — 
Case  for  jury.    Pildisli  ▼.  PittsbursM  Rys  Co.,  195. 

3.  Street  railways — Negligence — Crossing  tracks — Pedes- 
trian — Measure  of  duty.  Winter  t.  Mmlioidiis  ic  Slienamso 
B.  *  L.  Co.,  440. 

4.  Street  railways — Negligence — Pleading — Statement  of 
claim — Amendment — Cause  of  Action.  MoCuIIoiibIi  ▼.  Phila- 
delphia  B.  T.  Co.,  384. 

5.  Street  railways — Negligence — Right  angle  collision — Con- 
tributory negligence — Nonsuit.  laeeoTits  t*  Conestoea  Tr«e« 
tion  Co.,  606. 

RAPE,  see  Criminal  Law. 

REAL  ESTATE. 

1.  Call  for  private  alley — Use  of  alley — Deeds — Boundaries. 
Rboads  ▼.  Walter,  43. 

2.  Charge  on  land — Sale  of  land — Will — Funeral  expenses 
and  nursing — Testator's  widow — Jurisdiction  of  Orphans' 
Court—Act  of  Feb.  21^,  18Si,  P.  L.  70.     Hunsieker's  Estate,  9. 

3.  Contract — Contract  under  seal — Corporation — Seal  after 
agent's  name — Statute  of  limitations.  Winter  ▼.  Colonial 
Land  Co.,  215. 

4.  Ejectment — Boundaries — Division  line — Adverse  posses- 
sion— Estoppel — Evidence.     Patton  ▼.  Hooks,  320. 

5.  Lease — Extension  of  term — Amount  of  rent — Landlord 
and  tenant.     McDonald  ▼.  Karpeles,  496. 

6.  Money  for  purchase  of  real  estate — Banks  and  banking — 
Tmsis  and  trustees — Trust  company — Act  of  May  8,  1907, 
P.  L.  192.     Com.  T.  Tradesmen's  Tmst  Co.,  137. 

7.  Municipal  liens — Paving — Description  of  property — 
Ejectment— Act  of  May  16,  1891,  P.  L.  69.  Tiegel  ▼.  Loto, 
149. 

8.  Nuisance — Private  nuisance — Abatement — Spout  from 
overhanging  roof — Trespass — Nailing  boards  across  neighbor's 
windows — Landlord  and  tenant — Damages — Evidence.  Trim- 
mer T.  Borkkeimer,  269. 

9.  Reservation  of  coal  under  buildings — Exercise  of  right  to 
reserve — Mines  and  mining — Sale  of  coal.  Clark  ▼.  Arm« 
strong  Connty  Coal  Co.,  521. 

10.  Seated  and  unseated  land — Tax  sale — Invalid  sale — De^ 
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mand  for  payment — Act  of  June  S,  1885,  P.  L.  71.     WeaTer 
T.  MeadviUe  Liunber  ICanfs.  Go.,  167. 

11.  Use  and  occupation  of  land — Telegraph  companies — 
Eminent  domain — Damages.  CloheMy  ▼•  Western  Union 
Teles.  Co.,  182. 

RECEIVERS. 

1.  Action  hy  receiver—Corporations — Foreign  corporations 
Action  on  stock  subscription — Statement  of  claim — Decree  of 
appointment — Amount  necessary  to  pay  creditors — Doing  husi- 
ness—Registrationr—Acts  of  April  22,  1874,  P'  L.  108,  and 
June  8,  1911,  P.  L.  711.  Piaiadelphin  *  Gnlf  8.  8.  Co.  t. 
Pee]iin,401. 

2.  Corporations — Failure  to  record  charter — Right  to  bring 
suit— Act  of  April  29,  187 4,  P.  L.  78.  Sehmltt  ▼.  Potter  T. 
ic  T.  Co.,  301. 

RECORDS. 

1.  Courts — County  Court  of  Allegheny  County — Practice — 
Testimony — Appeals.    Keown  ▼•  Bnnton,  220. 

2.  Criminal  law — Arrest  of  judgment.  Com.  ▼•  Wearer, 
671. 

3.  Road  law — Appeals — Evidence — Certiorari.  AUeslieny 
County  ConuniMioners*  Case,  591. 


REPLEVIN. 

1.  Landlord  and  tenant — Rent — Refusal  of  tender — Affidavit 
of  defense.  Fiat  Motor  Co.  t.  N.  Broad  Street  Realty  Co„ 
85. 

REVIEW. 

1.  Appeals — Jury — Orand  jury — Fraud — Discretion  of  court. 
Allegheny  Connty  ConuniMioners*  Caie,  591. 

ROAD  LAW. 

1.  Appeals — Record — Evidence — Certiorari. 

An  appeal  from  an  order  of  the  court  in  relation  to  a  public 
road  is  in  the  nature  of  a  certiorari.  Neither  the  testimony, 
nor  the  rulinf^s  of  the  court  on  the  admission  of  evidence,  nor 
the  findings  of  fact  however  unwarranted,  are  brought  up  with 
the  record  on  the  certiorari.  Allesheny  Connty  Conunis- 
gioners'  Caie,  591. 

2.  Assessments — Apportionment  of  payment — Illegal  ordi- 
nance— Curative  Act  of  May  U,  1913,  P.  L.  299— Resolution 
of  councils. 
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no  AD  LAW— continued. 

Where  an  ordinance  of  a  borough  duly  enacted,  provides  for 
an  assessment  for  a  road  improvement  against  abutting  prop- 
erty owners,  but  is  invalid  because  it  provides  that  the  assess- 
V  ment  shall  be  payable  in  six  years  in  annual  installments,  in- 
stead of  five  or  less  annual  installments,  the  borough,  in  avail- 
ing itself  of  the  benefit  of  the  Curative  Act  of  May  14,  1913, 
p.  L.  299,  may  by  resolution,  direct  a  new  assessment  payable 
in  four  annual  installments,  without  passing  an  ordinance  for 
that  purpose  duly  signed  by  the  burgess  and  published  accord- 
ing to  the  legal  requirements.    Duunore  ▼•  McAndrew,  58. 

3.  Damages — Borough — Mandamus — Parties, 

Where  damages  are  assessed  against  a  borough  for  opening 
a  street,  and  the  report  of  the  viewers  is  confirmed,  such  con* 
firmation  is  a  final  judgment,  and  will  sustain  a  mandamus  to 
compel  the  payment  of  the  damages. 

Where  a  petition  for  mandamus  is  presented  by  the  heirs  of 
a  person  in  whose  favor  road  damages  have  been  assessed,  and 
by  the  assignee  of  such  person,  and  the  petition  is  dismissed 
because  of  the  improper  joinder  of  the  heirs,  such  dismissal 
will  not  prevent  the  assignee  from  presenting  apother  petition 
for  mandamus  to  compel  the  payment  of  the  damages.  Mmr- 
lin  T,  Tad  I  an  >  Boro.,  519. 

4.  Hearing  before  grand  jury — County  commissioners. 
County  commissioners  have  a  right  to  be  present  at  a  hear- 
ing in  a  road  case  before  the  grand  jury,  and  to  state  in  a 
proper  way  their  views  as  to  the  propriety  of  the  public  im- 
provement contemplated.  Allesheny  County  CommlBsion- 
ers*  Cage,  591. 

5.  Lien  for  paving — FUing  of  lien — Time — State  highway 
department — Evidence — Acts  of  April  ^,  1909,  P.  L.  194,  <ind 
May  SI,  1911,  P,  L.  m^ 

The  right  of  a  bor(Jugh  to  impose  an  assessment  upon  abut- 
ting property  in  order  to  reimburse  it  for  the  amount  which  it 
has  paid  as  its  share  of  the  cost  of  paving  a  street  by  the  State 
highway  department  under  the  provisions  of  the  Act  of  May 
31, 1911,  P.  L.  468,  is  doubtful,  but  even  if  the  assessment  were 
legal  it  cannot  be  enforced  if  the  claim  for  it  is  filed  more  than 
six  months  after  the  completion  of  the  improvement. 

In  such  a  case  the  lien  is  not  saved  by  evidence  of  a  ledger 
entiy  made  in  the  State  highway  department  purporting  to 
show  that  the  improvement  was  completed  within  six  months 
prior  to  the  filing  of  the  lien.  Such  ledger  entry  is  not  the 
equivalent  of  the  certificate  of  a  municipal  officer  as  provided 
by  the  Act  of  April  27,  1901,  P.  L.  194,  and  will  not  prevent 
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the  abutting  owner  from  showing  in  the  absence  of  such  cer- 
tificate, that  the  lien  was  filed  more  than  six  months  after  the 
completion  of  the  improvement.  Pnnsnttawney  Boro.  t« 
Nordstrom,  253. 

6.  Reviewers — Next  term  of  court. 

Where  a  report  of  viewers  in  favor  of  a  road  has  been  ap- 
proved, and  subsequently  reviewers  are  appointed  and  file  a 
report,  but  their  report  is  set  aside  because  of  the  disqualifica- 
tion  of  one  of  the  reviewers,  the  court  will  not  appoint  other 
reviewers  upon  the  petition  for  review  already  filed  where  it 
appears  that  such  petition  had  been  filed  more  than  two  terms 
of  court  after  the  report  of  the  original  viewers  had  beai  ap- 
proved.   Upper  Toder  Twp.  Bond,  394. 

7.  Tunnel  within  city  limits — Act  of  May  11, 1909,  Section 
16,  P.  L.  606. 

Under  Section  16  of  the  Act  of  May  11,  1909,  P.  L.  606,  a 
county  is  not  required  to  ask  a  city  for  an  agreement  relating 
to  a  proposed  public  improvement,  unless  the  city's  property 
rights  or  authority  are  afPected.  Alleslieny  Comity  Commis- 
sioners* K^amef  591. 

8.  Widening  road— Erie  County— Act  of  AprillS,  18iS,  P. 
L.  21& — Repeal  of  statutes. 

Under  the  local  Act  of  April  13,  1843,  P.  L.  218,  the  super- 
visors of  a  township  in  Erie  County  have  authority  to  widen 
a  public  road. 

The  word  "alter"  in  the  Act  of  1843  is  sufficiently  compre- 
hensive to  cover  the  widening  of  a  road  within  the  restrictions 
imposed  by  the  general  law. 

The  Act  of  April  13, 1843,  P.  L.  218,  authorizing  supervisors 
in  Erie  Township  **to  lay  out  and  alter"  public  roads,  has  not 
been  repealed  by  any  subsequent  general  act  Lowrj  t.  Mill- 
oreek  Twp.»  285. 

ROYALTIES. 

1.  Contract — Written  and  oral  agreement — Conflicting  evi- 
dence— Case  for  jury.    Pattersom  ▼.  SbaiPer,  315. 

RULES  OF  COURT. 

1.  Proofs  of  loss — Insurance — Fire  insurance — Additional 
insurance — Pleading — Evidence.  C^ldberc  t.  Crown  Mnt. 
Fire  Ins.  Co^  360. 
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SALES. 

1.  Contract — Parties — Corporation — Case  for  jury^  Burke 
Elee.  Co.  ▼.  Peniuu  L.  4t  P.  Co.»  374. 

2.  Contract — Substantial  performance.  Standard  Roller 
Bearing  Co.  ▼•  Hub  Machine  W.  Sc  C.  Co.,  14. 

3.  Contract — Writing — Contemporaneous  agreement — Evi- 
dence.   Tranter  Manf s.  Co.  ▼.  Blanej,  379. 

4.  Invalid  sale — Tax  sale — Seated  and  unseated  land — De- 
mand  for  payment — Act  of  June  3, 1885,  P.  L.  71.  Weaver  ▼. 
MeadTille  Lnmber  Manfff.  Co.,  167. 

6.  Sale  of  coal — Reservation  of  coal  under  buildings — Ex- 
ercise of  right  to  reserve — Mines  and  mining.  Clark  ▼.  Arm- 
strong County  Coal  Co.,  521. 

6.  Sale  of  goods — Contract — Opportunity  to  inspect — Ac- 
ceptance of  goods.    Imella  C.  Sc  C.  Co.  ▼•  Gano,  37. 

SCHOOL  LAW. 

1.  Attendance  of  pupils  in  district  other  than  domicile — 
Payment  for  tuition — Minutes — Resolution  of  board — Act  of 
May  8, 186^. 

Directors  of  a  school  district,  who  have  repaid  to  a  parent 
domiciled  in  the  district  moneys  which  he  had  voluntarily  paid 
out  to  another  scEool  district  for  the  tuition  of  his  children, 
will  be  surcharged  with  such  payment,  where  there  is  nothing 
in  the  minutes  of  the  board  of  either  district  showing  any 
resolution,  contract  or  arrangement  relating  to  such  tuition  or 
payment  therefor.  Milf ord  Twp.  School  Dist.  t.  Speieher, 
356. 

2.  Transportation  of  pupils — Failure  to  provide  transporta- 
tion. 

A  petition  filed  under  Section  217  of  the  Act  of  May  18, 
1911,  P.  L.  309,  known  as  the  School  Code,  to  remove  the  school 
directors  of  a  township  for  failure  to  furnish  transportation  te 
pupils  who  reside  more  than  one  and  one-half  miles  from  the 
nearest  school  house,  will  be  dismissed,  where  it  appears  that 
the  school  district  in  which  the  i)etitioner8  resided  was  con- 
solidated with  an  adjoining  school  district  during  the  year 
1901,  and  by  another  board  of  school  directors  than  the  board 
sought  to  be  removed,  and  that  no  change  affecting  this  dis- 
trict had  been  made  by  the  later  board,  or  since  the  Act  of 
1911  was  passed.     Jones  ▼•  Boulter,  73. 

SCIRE  FACIAS. 

1.  Service  of  scire  facias — Municipal  liens — Acts  of  May  16, 
1891,  P.  L.  69,  and  May  8,  1901,  P.  L.  llfiService— Return, 
Tiesel  ▼.  Love,  149. 


Digitized  by 


Google 


INDEX.  687 

SEATED  LANDS. 

1.  Seated  and  unseated  land — Invalid  sale — Demand  for  pay- 
ment— Act  of  June  S,  1886,  P,  L.  71 — Tax  sale.  Weaver  ▼. 
MeadTiUe  Lumber  Mmmfs.  Co.,  167. 

SEKVICE  OF  PKOCESS. 

1.  Return — Municipal  liens — Scire  facias — Municipal  liens 
— Service  of  scire  facias — Acts  of  May  16,  1891,  P.  L,  69,  and 
May  8,  1901,  P.  L.  IJfi.    Tlesel  ▼.  iKive,  149. 

SPECIAL  LEGISLATION. 

1.  Courts — Revival  and  amendment  of  acts — Trial  hy  jury — - 
Unworkable  act — Constituaional  law — Act  of  June  S,  1915,  P, 
L.  779 — Public  Service  Commission — Title  of  act,  W.  V«. 
Pulp  Ss  Paper  Co.  ▼•  Public  Serrice  CommiMloBy  555. 

STATEMENT  OF  CLAIM,  see  Practice  C.  P. 

STATUTE  OF  LIMITATIONS. 

1.  Contract — Contract  under  seal — Corporation — Seal  after 
agent's  name.    Winter  ▼.  Colonial  I<and  Co.,  215. 

2.  Corporations — Suspension  of  btisiness — Acts  of  March  27, 
1713, 1  Penna.  Laws  76,  and  April  25, 1850,  P.  L.  570— Consti- 
tutional law. 

The  seventh  section  of  the  Act  of  April  25,  1850,  P.  L.  570, 
which  enacts  that  **the  provisions  of  the  act  passed  the  27th  of 
March,  1713,  entitled  *An  act  for  the  limitations  of  actions' 
shall  not  hereafter  extend  to  any  suit  against  any  corporation 
or  hody  politic  which  may  have  suspended  business,"  etc.,  is 
entirely  overthrown  by  Section  21,  of  Article  III,  of  the  Con- 
stitution of  1874,  which  declares  that  **no  act  shall  prescribe 
any  limitation  of  the  time  within  which  suits  may  be  brought 
against  corporations  for  injuries  to  persons  or  property,  or  for 
other  causes  different  from  those  fixed  by  general  law  regu- 
lating actions  against  natural  persons,  and  such  acts  now  ex- 
isting are  avoided";  and  the  Act  of  1850  is  not  saved  by  the 
second  section  of  the  schedule  of  the  Constitution  which  pro* 
vides  that  "all  laws  enforced  in  this  Commonwealth  at  the  time 
of  the  adoption  of  this  Constitution  not  inconsistent  therewith, 
and  all  right,  actions,  prosecutions  and  contracts  shall  continue 
as  if  this  Constitution  had  not  been  adopted."  Gallagher  ▼• 
Silver  Brook  Coal  Co.,  1. 

3.  Criminal  law — Larceny  hy  cleric — Acts  of  March  81, 1860, 
Section  107,  P.  L.  382,  and  June  12,  1878,  P.  L.  196.  Com.  ▼. 
Sekeirijic.  261. 
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STATUTE  OF  LIMITATIONS— con/tnuerf. 

4.  Equity — Equity  practice — Amendment — Parties,  Seram- 
ton  PriTate  Hospital  ▼.  Cama,  93. 

6.  When  the  bar  of  the  statute  begins  to  run — Contract, 
In  an  action  by  practicfil  coal  miners  against  a  corporation, 
to  recover  for  services  rendered  in  cutting  coal  in  the  de- 
fendant's mine,  the  court  will  say  as  a  matter  of  law  that  the 
statute  of  limitations  is  a  bar  to  the  plaintiffs  claim,  where  the 
evidence  shows  the  plaintiff's  contract  was  to  cut  the  coal  for 
a  price  named  and  to  load  it  for  an  additional  price  per  car, 
that  the  work  was  done  in  the  fall  of  1901,  when  it  was  stopped 
on  account  of  the  flooded  condition  of  the  property,  that  the 
plaintiffs  were  thereafter  prevented  from  loading  because  no 
cars  were  furnished  by  the  defendant,  that  the  defendant  sus- 
pended all  work  in  1906,  that  suit  was  not  brought  until  the 
fall  of  1908,  and  that  plaintiffs  had  been  paid  bi-weekly  for 
the  coal  which  they  had  previously  mined. 

In  such  a  case  plaintiffs'  right  to  demand  payment  arose 
within  a  reasonable  time  after  the  coal  had  been  cut.  Such 
reasonable  time  would  be  fixed  by  the  time  they  customarily 
received  pay  for  their  labors  in  the  mines.  When  the  first  pay 
day  passed  after  any  certain  quantity  of  coal  had  been  cut,  and 
no  payment  received  that  should  have  been  made  on  account 
of  the  coal  cut,  the  plaintiffs'  right  to  sue  was  complete. 
Gallaslter  t.  Silvev  Brook  CUial  Co^  1. 

STATUTES. 

1.  Appeals — Summary  conviction — Violation  of  borough 
ordinance — Jurisdiction  of  Common  Pleas — Act  of  June  4, 
1897,  P.  L,  121,     Meolianlosbars  Boro.  ▼.  Chray,  95. 

2.  Banks  and  banking — Trusts  and  trustees — Trust  company 
— Money  for  purchase  of  real  estate — Act  of  May  8, 1907,  P.  L. 
192,     Com.  ▼•  Tradesmen's  Tmst  Co.*  137. 

3.  Beneficial  associations — Substituted  beneficiary — Con^ 
tract — Payment  of  dues  by  substituted  beneficiary — Validity  of 
contract — Act  of  April  6,  1893,  P.  L.  7.  Shumesa  t.  First 
CatkoUe  SloTak  Uniom,  126. 

4.  Building  and  loan  associations — Equitable  interest  in 
stock — Pledge — Notice — Misapplication  of  stock — Act  of  May 
5,  1911,  P.  L,  ISO.     Leeds  ▼.  Perpetaal  B.  io  L.  Assn.,  542. 

5.  Constitutional  law — Act  of  June  3, 1915,  P.  L.  779 — Pub- 
lie  Service  Commission — Title  of  act — Special  legislation — 
Courts — Revival  and  amendment  of  acts — Trial  by  jury — Un-- 
workable  act,  W.  Va.  Pulp  Ss  Puper  Go*  T.  Publie  Serriee 
Commission,  555. 
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STATJJTES-^continued. 

6.  ConstUuHonal  law — Civil  rights — Theater— Discrimina- 
tion on  account  of  color — Equality  of  accommodations — Act  of 
May  19, 1887,  P.  L,  130— Police  power.    Com.  ▼.  Oeors^,  412. 

7.  Cofhstitutional  law — Local  and  special  legislation — Title 
of  act— Banks  and  hanking— Act  of  June  19, 1911,  P.  L.  1060. 
Com.  T.  BUotta,  264. 

8.  Constitutional  law — Title  of  act — Road  law — County 
commissioners — Act  of  May  11, 1909,  P.  L.  606 — Uniformity  of 
taxation — Special  legislation- — Tunnel  within  city  limits, 
AlUglumy  County  CommiMlonon'  Case,  591. 

9.  Construction — Adulteration  of  drugs — Act  of  May  8, 
1909,  P.  L.  470. 

The  Act  of  May  8,  1909,  P.  L.  470,  entitled  "An  act  to  pre-, 
vent  the  manufacture  and  sale  of  adulterated  or  mishranded 
drugs;  defining  the  word  'drug*;  prescribing  penalties  for  vio- 
lation of  this  act,  and  the  method  of  its  enforcement,"  is  a 
highly  beneficial  and  remedial  statute,  and  must  be  so  con- 
strued, if  possible,  as  to  give  effect  to  legislative  intent.  The 
fact  that  it  carries  a  penalty  for  its  violation,  and  to  that  extent 
may  be  regarded  as  a  penal  statute,  is  not  a  ground  for  sub- 
jecting it  to  such  a  hypercritical  construction  as  to  thwart  the 
legislative  design.     Com.  ▼•  Sweeney,  367. 

10.  Corporations — Failure  to  record  charter — Right  to  hring 
suit— Act  of  April  29,  1874,  P-  L.  73— Receiver.  Sebmitt  ▼. 
Potter  T.  *  T.  Co.,  301. 

11.  Corporations — Foreign  corporation — Action  hy  receiver 
— Doing  business — Registration — Acts  of  April  22, 1874,  P'  L. 
108,  and  June  8, 1911,  P.  L.  711.  Philadelphia  *  Gnlf  8.  8. 
Co.  T.  Peehin,  401. 

12.  Courts — County  courts  of  Allegheny  County — Appeals — 
Acts  of  May  5, 1911,  P.  L.  189,  and  May  23, 1913,  P.  L.  310— 
Improper  remarks  of  counsel.    Keown  ▼•  Bunton,  220. 

13.  Criminal  law — Cross-examination  of  prisoner  as  to  his 
name — Evidence — Act  of  March  16,  1911,  P.  L.  20.  Com.  ▼• 
Melinhoff,  238. 

14.  Criminal  law — Jury  list — Technical  objection — Act  of 
March  18,  1874,  P-  L.  46.    Com.  ▼.  Weaver,  571. 

15.  Criminal  law — Protection  of  female  children — Acts  of 
June  11,  1879,  P.  L.  m,  and  May  28,  1886,  P.  L.  27.  Com. 
T.  Boweer,  107. 

16.  Criminal  law — Rape — Statutory  rape—rEvidence — Cir- 
cumstantial evidence— Act  of  May  19, 1887,  P.  L.  128.  Con. 
T.  Ezler,  423. 

17.  Criminal  law — Statute  of  limitations — Larceny  hy  clerk 
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—Acts  of  March  SI,  I860,  Section  107,  P.  L.  382,  and  June  12, 
1878,  P.  L.  196.     Com.  t.  Selieirins,  261. 

18.  Evidence — Witness — Party  dead — Ejectment — Act  of 
May  23, 1887,  Clause  e.  Section  6,  P.  L,  158 — General  warranty 
deed.    Donsal  ▼•  Woods,  172. 

19.  Insurance — Fire  insurance — Application  not  attached  to 
policy— Act  of  May  11,  1881,  P.  L.  20.  Ooldbors  ▼.  Crowm 
Mut.  Fire  Injk  Oo.,  360. 

20.  Insurance — Life  insurance — Attaching  by4aws  to  policy 
—Insanity— Act  of  May  11, 1881,  P.  L.  20.  Holmbold  t.  lad. 
Order  of  Puritans,  164. 

21.  Liquor  laws — Improper  sale  of  liquors — Death  following 
purchase  of  liquor — Civil  remedy  for  damages — Acts  of  May  8, 
1854,  P.  L.  663,  and  May  13, 1887,  P.  L.  108.  Bier  t.  Myers, 
158. 

22.  Mechanic's  lien — Defenses — Agreement  hy  contract  with 
creditors — Act  of  June  i,  1901,  Section  JU,  P.  L.  431.  Weitsel 
T.  Zaae.  478. 

23.  Mechanic's  lien — Dwelling  house — Reference  to  other 
buildings — Extent  of  curtilage — Act  of  June  4, 1901,  P.  L.  431. 
Curti  ▼.  HartHek,  447. 

24.  Mechanics'  liens — Parties — Intervention — Title  com- 
pany— Act  of  June  4,  1901,  Section  23,  P.  L.  431.  Haney  ▼. 
Moorehead,  187. 

25.  Mechanic's  lien — Separate  liens — Dwelling  house — 
Curtilage — Reference  to  other  buildings — Act  of  June  4, 1901, 
P.  L.  431.     Bennett  Lnmber  Si  Manfs*  Co.  ▼.  Hartriek,  456. 

26.  Municipal  liens — Service  of  scire  facias — Acts  of  May 
16,  1891,  P.  L.  69,  and  May  8,  1901,  P.  L.  142— Paving— De- 
scription of  property — Ejectment.    Tiesol  ▼•  Ikivo,  149. 

27.  Negligence — Master  and  servant — Unguarded  machinery 
—Act  of  May  2,  1905,  P.  L.  352.  Brennenum  t.  P.  H.  Olat- 
f  elter  Co.,  64. 

28.  Practice — Municipal  Court  of  Philadelphia — Rule  for 
judgment — Answer  to  new  matter — Act  of  July  12,  1913,  Sec- 
tion 12,  Par.  2,  P.  L.  711.  Sekolts  ▼.  Crescent  L.  *  8.  Assn^ 
388. 

29.  Public  officers — County  commissioners — Surcharge — 
Mistake  as  to  payment  of  district  attorney's  salary — Subroga- 
tionr-Act  of  April  17,  1905,  P.  L.  170.  Crais  t.  Idninser, 
339. 

30.  Public  officers — Township  supervisors — Minutes  and 
books — Right  of  inspection  by  taxpaper — Act  of  June  14, 1911, 
P.  L.  942.     Sewiokley  Twp.  t.  McKelvey,  175. 
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31.  Road  law — Assessments — Apportionment  of  payment — 
Illegal  ordinance — Curative  Act  of  May  H,  1913,  P.  L.  299 — 
Resolution  of  councils.     Bnnmore  t*  MoAndrew,  58. 

32.  Road  law — Lien  for  paving — Filing  of  lien — Time—^ 
State  highway  department — Evidence — Ads  of  April  27,  1909 
P,  L.  19Jft,  and  May  31, 1911,  P.  L.  468.  Pmuuratawaey  Boro. 
▼•  Nordstrom,  253. 

33.  Road  law — Widening  road — Erie  County — Act  of  April 
13,  1843,  P.  L,  218— Repeal  of  statutes.  Iiowry  ▼•  BliUoreek 
Twp^  285. 

34.  School  law — Attendance  of  pupils  in  district  other  than 
domicile — Payment  for  tuition — Minutes — Resolutions  of 
hoard^Act  of  May  8,  1854,  P-  L.  617.  Milford  Twp.  Sehool 
Dist.  T.  Speioher,  356. 

35.  School  law — Transportation  of  pupils — Failure  to  pro- 
vide transportation — Act  of  May  18, 1911,  P.  L.  309.  Jones  ▼. 
Boiater,  73. 

36.  Statute  of  limitations — Corporations — Suspension  of 
business — Acts  of  March  27, 1713, 1  Penna.  Laws  76,  and  April 
25,  1850,  P.  L.  570— Constitutional  law.  OallaKber  ▼.  SUver 
Brook  Coal  Co.,  1. 

37.  Taxation — Collateral  inheritance  tax — Acts  of  May  6, 
1887,  P.  L.  79,  and  April  22,  1905,  P.  L.  258— Estate  in  re- 
mainder.    Oelm's  Estate,  228. 

38.  Tax  sale — Seated  and  unseated  land — Invalid  sale — De- 
mand for  payment — Act  of  June  3, 1885,  P.  L.  71.  Weaver  w. 
MeadTiUe  Lumber  Mamfs.  Co^  167. 

39.  Will — Charge  on  land — Funeral  expenses  and  nursing — 
Testator's  widow — Sale  of  land — Jurisdiction  Orphans'  Court 
—Act  of  Feb.  24, 1.834,  P-  L.  70.    Hnnsloker's  Estate,  9. 

STOCK. 

1.  Equitable  interest  in  stock — Pledge — Notice — Misapplica- 
tion of  stock — Building  and  loan  associations — Act  of  May  5, 
1911,  P.  L.  130.    I.eeds  ▼•  Pcrpetval  B.  4t  L.  Assiu,  542. 

STREETS. 

1.  Digging  up  street  by  railway  company — Boroughs.  Me- 
ekaaiosburs  Boro*  t*  Chraj,  95. 

SUBROGATION. 

1.  Public  officers — County  commissioners — Surcharge — Mis- 
take as  to  payment  of  district  attorney's  salary — Act  of  April 
17, 1905,  P.  L.  170.     CraiK  ▼.  Linimcer,  339. 
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SUMMARY  CONVICTION. 

1.  Appeals — Violation  of  borough  ordinance — Jurisdiction 
of  Common  Pleas— Act  of  June  4, 1897,  P.  L.  121.  Mm^hmM- 
iosbiETs  Boro*  ▼•  Chraj,  95. 

SURCHARGE. 

1.  Public  officers— County  commissioners — Mistake  as  to 
payment  of  district  attorney's  salary — Subrogation — Act  of 
April  n,  1905,  P.  L.  170.     Crmic  ▼•  Liniaser,  339. 

TAXATION. 

1.  Collateral  inheritance  tax — Acts  of  May  6, 1881,  P.  L.  79, 
April  22, 1905,  P.  L.  258— Estate  in  remainder. 

Where  a  testator  gives  his  whole  estate  to  his  wife  for  life 
or  until  her  remarriage,  and  after  her  death  or  remarriage  to 
he  divided  share  and  share  alike  among  his  four  children, 
naming  them  "to  them  and  to  their  heirs  and  assigns  forever," 
each  child  takes  a  vested  estate  in  remainder,  and  if  one  of 
them  dies  after  the  death  of  the  testator  and  hefore  the  death 
of  the  widow  intestate,  unmarried  and  without  issue,  his  in- 
terest passes  to  the  other  three  children,  and  is  subject  to  the 
coUateral  inheritance  tax. 

The  Act  of  April  22, 1905,  P.  L.  258,  Section  1,  does  not  in 
relation  to  the  imposition  of  a  collateral  inheritance  ta:t  modi^ 
the  Act  of  May  6,  1887,  P.  L.  79.     Oelm'«  Estate,  228. 

2.  Uniformity  of  taxation — Special  legislation — Road  law-^ 
Constitutional  law— Act  of  May  11,  1909,  P.  L.  506.  AUe^ 
glienj  County  Conunlflsioners'  Case,  591. 

TAX  SALES. 

1.  Seated  and  unseated  land — Invalid  sale — Demand  for  pay- 
ment—Act of  June  3, 1885,  P.  L.  71. 

Where  in  1900  land  was  properly  assessed  as  seated  land,  but 
improperly  returned  as  unseated  land,  placed  on  the  unseated 
land  tax  return  with  a  return  that  there  was  not  sufficient  per« 
sonal  property  upon  the  premises  wherewith  to  pay  the  tax, 
but  nothing  of  record  to  show  that  a  demand  had  been  made 
on  the  owner  to  pay  which  was  refused,  and  the  land  was  sub- 
sequently sold  as  unseated  land,  and  the  treasurer's  deed  so 
recited  it,  the  sale  was  an  invalid  one. 

Under  the  Act  of  June  3,  1885,  P.  L.  71,  it  is  absolutely 
necessary  to  a  valid  tax  sale  and  the  divesting  of  the  owner's 
title,  that  it  must  appear  from  the  record  that  there  was  no 
personal  property  on  the  premises  wherewith  to  pay  the  tax, 
and  that  a  demand  had  been  made  on  the  owner  to  pay  which 
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was  refused,  and  it  is  also  necessary  that  if  the  property  was 
assessed  as  seated,  it  must  he  sold  as  such.  W#AT#r  t.  M#ad- 
Tille  Lumber  Maafs*  Co.,  167. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Contract  for  service — Rescission — Construction  of  writ* 
ten  contract. 

Where  a  person  agrees  in  writing  to  pay  to  a  telephone  com- 
pany a  sum  named,  every  quarter  for  three  years,  for  tele* 
phone  service  "and  thereafter  until  either  party  gives  sixty 
days'  notice  in  writing  of  a  desire  to  terminate  this  agree- 
ment," and  on  the  same  day  the  company  gives  to  its  customer 
a  letter  stating  that  the  contract  is  subject  to  a  rebate  of  fifty 
per  cent,  "during  continuance  of  opposition  telephone  com- 
pany," the  company  is  not  bound  to  furnish  its  customer  with 
telephone  service  for  an  indefinite  period  depending  upon  the 
existence  of  a  rival  company.  After  the  expiration  of  three 
years  the  company  may  terminate  the  contract  upon  giving 
sixty  days'  notice. 

In  such  case  the  fact  that  the  company  continued  the  service 
at  the  reduced  rate  after  the  expiration  of  the  three  years,  is 
not  a  recognition  of  any  right  in  the  customer  to  continue  the 
contract  for  an  indefinite  period  as  long  as  the  opposition  serv- 
ice continued.  Deaa  ▼•  Cent.  Dist.  Si  Print.  Tolesmpli  Co^ 
811. 

2.  Eminent  domain — Damages — Use  and  occupation  of  land. 
Where  a  telegraph  company  with  the  right  of  eminent  do- 
main has  maintained  its  poles  and  wires  over  the  property  of 
a  landowner  for  more  than  twenty-one  years,  it  cannot  be  held 
liable  in  an  action  of  trespass,  by  the  landowner  for  the  use 
and  occupation  of  the  land  within  six  years  from  the  institu- 
tion of  the  suit,  where  there  is  no  proof  that  the  damages  oc- 
casioned by  the  original  taking  had  not  been  paid,  and  where 
it  also  appears  that  the  original  entry  was  before  plaintiff  had 
acquired  title  to  the  land,  and  there  is  no  proof  of  any  assign- 
ment to  him  of  the  rights  of  the  owner  of  the  land  to  damages 
resulting  from  the  original  entry.  ClokMMiy  t.  Westerm 
Union  Telesmplt  Co.,  182. 

TESTAMENTARY  POWERS. 

1.  Oift  to  wife  with  power  to  consume — Will — Construction 
—Life  estate.    Seicwortk's  Estate,  235. 
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THEATEKS. 

1.  Constitutional  law — Civil  rights — Discrimination  on  ac* 
count  of  color — Equality  of  accommodations — Act  of  May  19, 
1887,  P,  L,  130— Police  power.     Com.  ▼.  Oeorse*  412. 

TIMBER. 

1.  Equity  —  Jurisdiction  —  Injunction  —  Remedy  at  law, 
Blckol  ▼.  Beaton,  334. 

TIME. 

1.  Mechanic's  lien — Notice  to  owner  by  subcontractor-^ 
Reference  to  other  buildings,    Curti  t.  Hartriek,  447. 

TITLE. 

1.  Marketable  title — Ground  rents — Presumption  of  grant — 
Adverse  possession — Payment  of  rental,  Huebner  ▼•  Fisher, 
533. 

2.  Notice  of  defective  title — Evidence — Promissory  notes — • 
Duress — Surety — Endorsee — Case  for  jury,  Bltner  ▼.  Diehl, 
483. 

3.  Privy  in  title — Equity — Jurisdiction — Ejectment — Prior 
ejectments — Evidence — Parties,  Oussi  ▼.  DeL  St  Hudson  Co^ 
48. 

TOWNSHIPS. 

1.  Negligence — Township  roads — Bridge  without  guard-rail 
— Contributory  negligence.     Solida  t.  Brady  Twp.,  603. 

TOWNSHIP  SUPERVISORS,  see  Public  Officers. 

TRESPASS. 

1.  Nailing  boards  across  neighbor's  windows — Landlord  and 
tenant — Damages — Evidence, 

Where  an  owner  of  land  nails  boards  across  the  windows  oik 
the  wall  of  his  neighbor's  building  next  to  his  own  lot,  and  the 
neighbor  puts  in  skylights  to  give  light  to  the  tenant  who 
occupied  the  premises,  the  trespasser  cannot  be  charged  with 
the  cost  of  the  skylight,  inasmuch  as  the  injury  was  to  the 
tenant,  and  not  to  the  landlord. 

The  implied  covenant  of  quiet  enjoyment  in  a  lease  only 
covers  the  conduct  of  the  lessor  or  those  holding  title  para- 
mount. 

In  an  action  of  trespass  where  the  defendant  is  charged  with 
several  trespasses,  one  of  them  for  throwing  down  a  brick  wall^ 
and  the  trial  judge  withdraws  this  particular  trespass 'from  the 
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consideration  of  the  jury  on  the  ground  that  there  was  a  dis« 
pute  as  to  the  ownership  of  the  land  on  which  the  wall  was 
located,  evidence  of  vexatious  conduct  of  the  defendant  in  con- 
nection with  the  wall  is  inadmissible  for  the  purpose  of  estab* 
lishing  either  compensatory  or  punitive  damages.  Trimmer 
▼.  BerUieimer,  269. 

TRIALS. 

1.  Charge — Answers  to  points. 

Whilst  a  party  is  entitled  to  an  affirmance  of  a  point  which 
clearly  and  adequately  expresses  a  relevant  legal  principle,  this 
duty  can  be  properly  performed  even  though  the  trial  judge 
does  not  confine  his  answer  to  the  one  word  "affirmed." 
BrennemAn  t.  P.  H.  OlAtf  alter  Co.,  64. 

2.  Charge — Comment  upon  evidence — Father  testifying 
against  veracity  of  daughter, 

A  trial  judge  cannot  be  convicted  of  error  in  calling  atten^ 
tion  in  a  proper  way  to  the  unusual  spectacle  of  a  father  testi- 
^ng  against  the  truth  and  veracity  of  his  daughter,  where  the 
conunents  are  made  without  misleading  or  controlling  the  jury. 
StnU  ▼.  Jolineoii,  232. 

TRUSTS  AND  TRUSTEES. 

1.  Attachment  execution — Deposit  of  money  for  huilding 
purposes — Owner  and  contractor,    Baltkaier  ▼.  Bitner,  611. 

2.  Banks  and  hanking — Trust  company — Money  for  pur- 
chase of  real  estate— Act  of  May  8,  1907,  P.  L.  192,  Com.  ▼. 
Tradesmen's  Trust  Co.,  137. 

3.  WUls — Mother  and  son — Accounting  for  trust  moneys — 
Executors  and  administrators,     Stronee'e  Estate,  510. 

UNINCORPORATED  ASSOCIATIONS. 

1.  Members  of  unincorporated  association — Lease — Judg- 
ment— Striking  off  judgment — Parties,  MaUer  ▼.  Freeman, 
225. 

WILLS. 

1.  Charge  on  land — Funeral  expenses  and  nursing — Testa- 
tor^s  widow — Sale  of  land-jurisdiction  of  Orphans*  Court — 
Act  of  Feh,  2k,  188k,  P.  L,  70, 

Where  a  testator  by  his  will  gives  a  small  piece  of  land  to 
his  wife  for  life  and  directs  that  the  funeral  exx)enses  and  two 
tombstones  for  himself  and  his  wife  shall  ''be  paid  from  the 
whole  estate,"  and  that  nursing  and  care  if  required  for  him- 
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self  and  his  wife  should  also  he  paid,  a  son  of  the  testator  who, 
in  the  absence  of  personal  property,  has  paid  for  the  funeral 
eicpenses  and  the  tombstone  of  the  widow,  and  wife  of  the  son 
who  nursed  the  widow,  may  after  the  death  of  the  widow  peti^ 
tion  the  Orphans'  Court  under  the  Act  of  February  24,  1834, 
Section  69,  P.  L.  70,  to  sell  the  land,  and  the  Orphans'  Court 
has  jurisdiction  to  decree  such  sale  upon  the  ground  that  the 
expenses  in  question  were  charged  upon  the  land  by  the  testa- 
tor's will,  and  should  be  paid  out  of  the  proceeds  of  die  sale. 
Hmmsleker's  Estate,  9. 

2.  Construction — Life  estate — Oifi  to  wife  with  power  to 
consume. 

Where  a  testator  gives  and  bequeaths  all  his  ^^property  real 
and  personal"  to  his  wife,  and  such  provision  is  followed  by 
gifts  of  money  legacies  to  sons  payable  after  the  wife's  death, 
and  this  is  followed  by  a  clause  as  follows:  ''I  also  request 
what  part  'of  my  estate  real  and  personal  is  left  after  the  death 
of  my  said  wife  and  the  bequests  heretofore  mentioned  paid, 
shall  be  divided  equally,"  among  certain  of  his  children  naming 
them,  the  gift  to  the  wife  is  to  be  construed  as  a  gift  for  life 
with  power  to  consume  the  principal,  if  necessaiy.  Seig- 
wortH's  Estate,  235. 

3.  Construction — Vested  or  contingent  legacy. 

Where  a  testator  gives  all  of  the  income  of  his  estate  to  hia 
wife  for  life,  and  directs  that  if  the  income  is  not  enough  to 
properly  care  for  her,  she  shall  have  two  hundred  dollars  per 
year  in  addition,  and  further  directs  that  after  her  death  a 
tombstone  shall  be  placed  over  her  grave,  and  then  directs  thai 
after  the  death  of  his  wife  his  estate  shall  **be  divided  equally 
between  my  nephews  and  nieces  and  the  heirs  of  those  who  are 
deceased,  the  heirs  of  those  who  are  deceased  to  have  the  par- 
ents' share,"  the  children  of  a  nephew  who  died  in  the  lifetime 
of  the  widow  will  be  entitled  to  take  their  father's  share  under 
the  testator's  will,  as  against  the  executors  of  the  nephen 
claiming  the  share  as  having  vested  in  the  nephew.  TaatUm- 
■on's  Estate,  23. 

4.  Distribution — Reduction  of  legacy — Oift  to  children. 
Where  a  testator  gives  the  whole  residue  of  his  estate  to  his 

six  children  naming  them,  share  and  share  alike,  '^excepting  a 
reduction  of  ^yb  hundred  dollars  of  each"  naming  four  of  the 
children,  "equal  in  all  to  two  thousand  dollars,"  distribution 
is  to  be  made  by  adding  two  thousand  dollars  to  the  entire 
amount  for  distribution,  and  after  this  entire  amount  is  di- 
vided into  six  equal  parts  by  deducting  five  hundred  dollars 
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from  the  shares  of  each  of  the  four  children  whose  shares  are 
subject  to  reduction.    DoTerspike's  Estate,  318. 

5.  Mother  and  son — Accounting  for  trust  moneys — Execu- 
tors and  administrators. 

Where  a  testatrix  bequeaths  the  residue  of  her  estate  to  a  son 
and  daughter,  but  provides  that  the  son  "shall  give  my  execu" 
tors  an  accounting  satisfactory  to  my  said  executors  and  all 
property  of  mine  which  ever  came  into  his  hands,  and  if  such 
satisfactory  account  is  not  given,"  then  the  whole  residue  is  to 
go  to  the  daughter,  and  it  appears  that  the  son  had  settled 
with  his  mother  in  her  lifetime  for  her  moneys  which  he  had  in 
his  possession,  paying  mostly  in  cash  but  the  balance  in  a  note, 
less  than  his  share  of  the  residuary  estate,  the  executor  cannot 
object  to  the  son  sharing  in  the  residuary,  because  the  son 
had  not  made  a  satisfactory  accounting  of  what  he  did  with 
the  money  represented  by  the  note.  In  such  a  case  the  son's 
relation  with  the  mother  after  the  settlement  was  that  of  debtor 
and  creditor  and  not  trustee  and  cestui  que  trust,  and  it  is 
immaterial  what  he  had  done  with  the  money  for  which  the 
mother  accepted  the  note.    Strouse's  Estate,  510. 

WITNESSES. 

1.  Evidence — Party  dead — Ejectment — General  warranty 
deed— Act  of  May  2S,  1887,  Clause  e.  Section  6,  P.  L,  168. 
Donsal  ▼.  Woods,  172. 

2.  Previous  ex  parte  declaration  of  witness — Recent  fdbricof^ 
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